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TO 

OP 

MY    FATHER, 

WH08B  PURITY  AND  BIMPLICITT  OF  HEABT,  FBOVOUHD  KVOWLBDOB 

OF  MANKIND,   AND  ENTHUSIASM  IN  THB  SBABCB    FOX 

TBUTH  WILL  BYBB  BB    MT  INSPDtATlON, 

THIS  BOOK  IS  BEYEBENTLT  DEDICATED. 


PREFACE. 


The  arrangement,  as  well  as  the  theory,  of  this  book  departs 
materially  from  that  of  its  predecessors,  the  offspring  of  the 
great  intellects  and  profound  learning  of  Story,  Dicey,  and 
Wharton.  I  should  feel  that  some  explanation  of  this  is  neces- 
sary, save  for  my  belief  that  the  reader  will  find  the  arrange- 
ment its  own  best  defender. 

If  from  the  tangled  skein  of  decisions  upon  this  subject  it 
can  be  said  that  a  single  certain  conclusion  may  be  drawn,  after 
a  careful  and  laborious  analysis  of  the  cases  I  should  select  as 
that  conclusion  the  fact  that  the  great  foundation  and  basic 
principle  of  private  international  law  is  Situs.  Find  the  situs 
of  the  particular  act,  circumstance,  or  subject  under  inquiry  and 
you  will  know  the  law  which  should  properly  regulate  its  validity 
and  effect.  This  proposition,  it  is  true,  is  subject  to  exceptions, 
but  the  exceptions  are  quite  clearly  defined,  and  may  in  general 
be  applied  without  great  difficulty.  They  will  be  found  discussed 
in  the  second  chapter. 

It  is  logical  therefore  to  treat  the  subject  under  the  heads 
which  follow,  each  head  constituting  a  separate  division  or  part 
of  the  work :  Part  I.,  Introductory.  Pabt  II.,  Situs  of  the 
Person.  Pabt  III.,  Situs  of  Status.  Pabt  IV.,  Situs  of  Per- 
sonal Property.  Part  V.,  Situs  of  Contracts.  Pabt  VI., 
Situs  of  Torts  and  Crimes.  Pabt  VII.,  Situs  of  Remedies. 
Pabt  VIII.    Pleading  and  Proof  of  Foreign  Laws. 


▼lU  PBBFAOB. 

All  the  principles  of  private  internatioDal  law  (it  might  more 
properly  be  called  The  Law  of  Situs)  will  be  found  to  group 
themselves  under  one  or  the  other  of  these  heads. 

The  branch  of  the  law  herein  discussed,  though  of  daily 
growing  importance,  is  at  present  in  a  most  chaotic  condition. 
Comparatively  few  points  may  be  regarded  as  settled.  The 
courts  too  frequently  fail  to  rest  their  decisions  upon  sound 
foundations  of  reason  and  principle;  they  are  too  often 
inclined  to  indulge  in  vague  generalities  and  dicta,  without 
analyzing  the  transaction  before  them  into  its  elements,  and 
applying  the  law  of  the  situs  of  each  element  to  determine  its 
effect. 

It  has  been  my  constant  aim  to  reduce  every  proposition  to 
its  ultimate  principles,  for  only  by  this  means  can  order  be 
brought  out  of  the  confusion  that  now  exists.  In  some  in- 
stances I  have  been  forced  to  cite  decisions  which,  while  sup- 
porting the  conclusions  to  which  they  are  cited,  have  reached 
those  conclusions  by  fallacious  courses  of  reasoning. 

If  the  principles  enunciated  in  this  work  shall  aid  in  illumi- 
nating even  a  few  of  the  many  dark  places  to  be  found  along 
the  path,  I  shall  be  more  than  gratified. 

ILC.  M. 

UNlVBBSmr  OF  VlBOUriAt 

Jannaiy,  1901. 
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INTRODUCTORT, 


CHAPTER  L 

INTRODUCTION. 

S  1.  Origin  of  Private  Zntemational  Ziftw.— Of  the  exist* 
ence  among  the  ancients  of  the  branch  .of  municipal  law  known 
as  Private  International  Law,  or  The  Conflict  of  Laws,  we 
have  no  authentic  record.  If  there  were  any  such  cases,  thej 
have  left  no  impress  behind  them,  and  were  probably  decided  as 
they  arose,  upon  no  definite  principles. 

Nor  during  the  Middle  Ages  was  there  any  material  advance. 
The  nations  of  medi»val  Europe  had  little  intercourse  with  one 
another,  save  for  warlike  purposes.  Commerce  was  as  yet  but 
scantily  developed,  traveling  much  impeded.  With  but  small 
occasion  for  such  codes  of  rules,  little  attempt  was  made  to 
establish  them. 

But  with  the  revival  of  commerce,  the  surer  g^oaranties  offered 
for  the  safety  of  travelers  by  reason  of  the  more  orderly  con- 
dition of  the  European  States,  the  more  frequent  intercourse 
between  nations,  and  the  advancement  of  conceptions  of  justice 
and  order,  the  need  of  such  rules  began  to  be  experienced,  just 
as,  at  an  earlier  period,  the  necessity  for  the  regulations  of 
public  international  law  had  been  felt. 

Only  within  the  past  century  however  has  any  regular  form 
been  imparted  touthe  subject.  In  recent  years  it  has  been  much 
discussed  both  by  English  and  American  writers  and  judges,  as 
well  as  by  continental  jurists,  until  it  has  finally  assumed  the 
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/•  /'  proportions  of  a  distinct  branch  of  legal  scienoe,  though  many 

./'.'of  its  leading  principles  still  remain  remarkably  obscure  and 

•  •'    unsettl«L^ 

§  2.   Public  and  Private  Zntemational  Law  distingniahed. 

'^Private  international  law  may  be  distinguished  from  the 

public  in  three  important  particulars. 

I.  As  to  the  persona  on  whom  it  operates. 

Private  citizens  are  the  subjects  of  this  branch  of  the  law, 
while  public  international  law  deals  for  the  most  part  with 
nations  as  such. 

It  is  true  that  occasionally^  under  the  latter  law,  individuale 
are  interested  in  the  questions  raised,  and  are  sometimes  even 
the  cause  of  international  complications,  perhaps  of  war  ;  but  it 
is  not  as  individuals  diat  public  international  law  interferes  in 
their  behalf  or  condemns  them.  It  is  because  individuals  neces* 
sarily  form  a  constituent  part  of  every  State,  parts  ci  wfaieh  the 
nation  as  a  whole  is  made  up  \  and  as  no  injury  can  be  1% 
flicted  on  one  part  of  the  body^or  by  one  member  without  the  pa^ 
ticipation  of  the  whole,  so  no  member  of  the  body  politic  can  be 
injured  without  damage  to  the  material  interests,  the  dignity, 
and  the  honor  of  the  whole.  It  is  because  of  this  blow  to  or 
by  the  SUcte  that  public  international  law  interferes  in  such 
matters. 

Private  intemaldonal  law,  on  the  other  hand,  is  a  part  of  the 
municipal  law  of  each  State.  It  deals  with  individuals  as  in« 
dividuals,  as  persons  asidng  for  justice  at  the  hands  of  judges 
who  are  striving  to  give  it,  regardless  of  nationality  or  locality. 

II.  As  to  the  transctetions  to  which  it  relates. 

The  law  of  nations  recognises  in  general  only  transactions  in 
which  sovereign  States  are  interested.  Not  so  with  private  in- 
ternational law.  The  transactions  over  which  it  assumes  control 
are  strictly  private  in  their  nature,  in  which  the  State  as  such 
has  generally  no  interest.  The  private  contract  of  the  citizen 
of  one  State  with  the  citizen  of  another,  or  a  conveyance  or  will 
made  by  the  citizen  of  one  State  transferring  property  in  an* 
other,  are  subjects  of  |tf ivate  international  law,  with  which  pab*> 
Ho  international  law  has  no  concern. 

i  For  the  oontents  of  this  sectioiit  qf.  Story,  Gonfl.  L.,  cL  L 
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III.  As  to  the  remedies  ojBplied*. 

In  cases  to  wliicli  pnraAe  intemstional  law  is  applicable 
reoouise  is  had  to  judicial  tribtimals  acting  under  the  anthoritj 
and  in  accoidance  with  the  rules  of  procedure  of  the  country  im 
which  they  sit.  They  are  asked  to  hear  the  evidence  and  ad« 
minister  justice  as  though  the  case  were  one  of  purelj*^  domestic 
coneenu  But  in  a  contest  between  sovereign  States  arising 
onder  the  law  of  nations^  no  such  recourse  is  ordinarily  practi- 
cable. No  State  would  oonsent  to  hav«  its  disputes  decided  by 
the  courts  of  another  power,  nor  tt>  appear  before  them,,  a  suppU- 
ant  for  the  justice  it  demands  as  a  ri^^ 

Yet  this  general  principle  is  not  altogether  free  from  excep- 
tions or  apparent  exceptions,  the  most  pronounced  of  which, 
perhi^s,  arises  from  the  peculiar  form  of  government  existing 
in  the  United  States. 

The  States  of  this  Union  are  sovereign  States,  save  in  so  far 
as  they  have  by  solemn  compact  yielded  their  sovereignty  to  the 
federal  government.  They  have  surrendered  their  sovereignty 
only  with  respect  to  their  public  relations  with  other  nations, 
and  with  respect  to  the  few  other  matters  named  in  the  federal 
constitution.  In  all  other  respects  they  are  sovereign,  having 
exclusive  control  over  persons  and  things  within  their  teni* 
tories*^  Hence,  though  the  federal  government  is  the  only 
sovereign  in  the  United  States  «abjetct  to  public  international 
law,  every  State  and  Territory  in  the  Union  may  be  the  subject 
of  private  international  law. 

But  sovereign  as  the  States  are,  in  most  matters  of  local  con^ 
eem,  it  is  provided  by  the  federal  constitution  *  that  the  Supreme 
Court  shall  have  jurisdiction  to  de<»d6  all  disputes  arising  be^- 
tween  the  States.  Thus  is  presented  with  us  the  extraordinary 
spectacle  of  two  or  more  sovereign  or  quasi-sovereign  States 
submitting  their  differences  to  a  learned  and  illustrious  tri- 
banal  for  an  orderly  and  peaceful  solution,  anticipating  the 
dream  of  a  universal  Court  of  Appeal  for  all  nations. 

Meanwhile,  in  the  absence  of  such  an  exalted  tribunal,  to 

^  Hood  V,  State,  66  Ind.  268,  26  Am.  Bep.  21, 22 ;  Petersen  o.  Chemical 
Bank,  82  N.  Y.  21,  40-41,  88  Am.  Deo.  S08. 
•  U.  S.  Const,  Alt  8»  1 2. 
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which  all  nations  may  resort,  the  only  remedies  for  the  infringe- 
ment of  a  nation's  rights  are  a  recourse  to  diplomatic  channels ; 
should  that  fail,  to  retorsion,  reprisal,  and  other  means  short  of 
war;  and  finally  to  the  arhittament  of  arms, —  that  last  dread- 
ful resort  of  an  insulted  or  injured  people. 

§  3.  Foreign  Blement  oseentlal  to  Operation  of  Private 
Zntemational  Law.  —  Prirate  international  law  embraces  those 
universal  principles  of  right  and  justice  which  govern  the 
courts  of  one  State  having  before  them  cases  involving  the 
operation  and  effect  of  the  laws  of  another  State  or  country. 
Such  cases  arise  whenever  a  foreign  element  is  introduced  into 
a  transaction. 

If  the  transaction  in  question  arises  wholly  within  a  single 
State,  all  the  parties  interested  having  been,  and  continuing  to 
be,  domiciled  and  actually  present  there,  the  question  being 
raised  there  also,  no  foreign  element  exists  to  cause  any  inter- 
ference with  the  usual  and  regular  enforcement  of  the  domestic 
municipal  law  by  the  domestic  tribunals.  There  is  no  room  in 
such  case  for  the  application  of  the  rules  of  private  international 
law. 

But  if  we  suppose  one  or  more  of  the  parties  to  live  in  an- 
other  State,  or  the  transaction  or  some  part  thereof  to  have 
arisen  elsewhere,  a  foreign  element  is  at  once  imported  into  the 
case,  and  it  may  be  asked  whether  the  court  is  to  be  governed 
in  its  decision  by  the  domestic  law,  by  the  law  of  the  place 
where  the  parties,  or  some  of  them,  live  (or,  in  technical  phrase, 
are  domiciled),  by  the  law  of  the  place  where  the  transaction  or 
part  thereof  arises,  or  by  the  law  of  the  place  where  property 
affected  thereby  may  be  situated  ? 

Thus,  if  A,  a  citizen  of  New  York,  should  there  mortgage  to 
B,  a  citizen  of  Maryland,  personal  property  situated  in  Virginia, 
which  property  A  afterwards  removes  to  Illinois  and  sells  to  C, 
where  B  brings  suit  to  recover  it,  a  prominent  question  before 
the  Illinois  court  might  be:  Shall  we  decide  upon  the  valid* 
ity  of  B's  title  according  to  the  law  of  New  York,  where  the 
owner  lived  and  the  transfer  was  made ;  or  according  to  the  law 
of  Maryland,  where  the  vendee  lives;  or  according  to  the  law  of 
Virgin ia^  where  the  property  happened  to  be  at  the  time  of  the 
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transfer ;  or  shall  we  discard  all  these  foreign  elements  entirely, 
and  let  the  domestic  law —  the  law  of  Illinois  —  control  ? 

It  is  the  aim  of  the  branch  of  law  with  which  we  are  now  en- 
gaged to  determine,  in  cases  of  this  character,  which  law  should 
be  followed. 

§  4  BaslA  of  PzlTate  Zntamatlonal  Law,  —  Effect  is  given 
to  a  foreign  law,  not  through  any  convention  or  agreement  of 
nations,  but  merely  because  justice  and  pojicy  often  demand 
that,  in  the  enforcement  and  interpretation  of  contracts  and 
other  transactions  possessing  a  foreign  element,  the  court  should 
be  governed  by  some  other  than  the  domestic  law. 

When  one  voluntarily  does  an  act  in  a  particular  country,  it 
is,  as  a  general  rule,  just  and  proper  that  the  effect  of  the  act 
should  be  measured  by  the  law  under  which  it  is  done.  The 
party  need  not  do  the  act  there  unless  he  chooses,  and  if  he  elects 
to  do  it  there,  the  just  measure  of  its  operation  is  the  law  to 
which  he  has  thus  voluntarily  submitted  himself.  In  other 
words,  the  situs  or  locality  of  the  act  in  question  furnishes  the 
law  which  will  govern  it.  And  the  same  general  principle,  as 
we  shall  hereafter  see,  applies  to  transactions  and  circumstances 
which  are  not  the  result  of  voluntary  action.  The  law  of  the 
situs  of  the  particular  matter  will  controL 

It  is  often  said  that  a  court,  in  enforcing  a  foreign  law,  acts 
ex  comitate,  and  if  care  is  observed  to  note  the  meaning  of  the 
term  ^^  comity,''  the  expression  is  not  erroneous.  The  basis  of 
private  international  law  may  be  said  to  be  comity,  but  it  is 
as  much  a  comity  shown  to  the  litigants  in  referring  to  the 
law  of  the  situs,  as  above  explained,  as  a  comity  to  the  State 
whose  law  is  thus  enforced.  In  truth,  it  is  something  more 
even  than  comity  to  the  litigants.  It  is  in  answer  to  the  de- 
mands of  justice  and  an  enlightened  policy.^ 

It  is  to  be  observed  that  the  rules  of  private  international 
law  do  not  derive  force  from  a  power  superior  to  the  sovereign 
States  which  recognize  and  enforce  them.  On  the  contrary,  the 
very  essence  of  a  sovereign  State  is  that  it  has  no  snpenor.  It 
is  one  of  the  fundamental  principles  of  this  branch  of  the  law 

1  Bobinfion  v.  Qoeen,  87  Tenn.  445,  11  8.  W.  88, 89 ;  Wairender  v,  Waiv 
render^  2  CL  fc  F.  488,  680.    See  Whart  Confl.  L.  (S  1  <>(|  2»  3. 
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Aat  each  soyereagn  State  is  supreme  wil^n  its  own  limits.  It 
is  therefore  within  the  power  of  such  a  State  at  any  time  to  ex- 
dude  any  or  all  foreign  laws  from  operation  within  its  boarders. 
To  the  extent  that  it  cannot  do  this,  it  is  not  sovereign.  Hence^ 
when  effect  is  giren  to  a  foreign  law  in  any  territory,  it  is  only 
because  the  municipal  law  of  that  State  temporarily  abdicates 
its  supreme  authority  in  &Tor  of  the  foreign  law,  which,  for 
the  time  being,  with  reference  to  tiiat  particular  matter,  he- 
oomes  itself,  by  the  will  of  that  State,  its  municipal  law.*^ 

There  are  however  some  cases  in  which  the  courts  will  not 
permit  a  foreign  law  to  suf^lant  the  domestic  law«  These 
exceptional  cases  will  be  considered  more  at  large  hereafter*' 

These  priuciples  have  been  recognized  by  the  United  States 
Supreme  Court,  as  entering  into  the  definition  of  the  ^^  comity^' 
which  governs  the  courts  in  enforcing  foreign  laws.  In  Hilton 
V.  Guyot*  it  is  said:  ^'Comity  is  neither  matter  of  absolute 
obligation  nor  of  mere  courtesy  and  good  will.  It  is  the  reeog* 
nition  which  one  nation  allows  within  its  territory  to  the  legis* 
lative,  executive,  or  judicial  acts  of  another  nation,  having  due 
regard  both  to  international  duty  and  convenience,  and  to  the 
rights  of  its  own  citizens  or  of  other  persons  who  are  under  the 
protection  of  the  laws.^' 

It  is  of  the  utmost  importance  to  observe  at  the  outset  that 
every  point  that  may  come  up  before  a  court  for  its  decision 
must  have  a  situs  somev^re,  and  each  point  that  arises  wiU  in 
general  be  governed  by  the  law  of  the  State  where  that  situs  is 
ascertained  ^o  be.  Whether  the  interest  before  the  court  be  one 
arising  from  the  voluntary  action  of  ihe  individual,  or  whether 
it  be  created,  without  voluntary  action,  merely  by  the  law  itself, 
is  immaterial.  It  must  have  its  situs,  assigned  by  the  indi- 
vidual or  by  the  law.  Numerous  instances  of  this  principle 
will  appear  later.  A  tort,  %  contract,  a  conveyance  of  property, 
the  devise  or  descent  of  land  or  personalty,  marriages^  all  haxre 
their  situs,  whose  law  will  generally  govern  with  reelect  to 

*  See  Whart  Confl.  L.  {(  1,  2;  8;  Daliymple  v.  Dalrymple^  2  Eugg, 
Cona.  58. 

•  Poet,  Chapter  XL 
«  159  U.  S.  118. 
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them.    To  ascertain  the  sitae  in  snch  cases  and  others  is  in 
large  measure  the  purpose  of  this  work* 

In  the  future  discussion  therefore  we  will  examine  (1)  The 
situs  of  the  person;  (2)  The  situs  of  status;  (3)  The  situs  of 
personal  property ;  (4)  The  situs  of  contracts ;  (5)  The  situs  of 
torts;  (6)  The  situs  of  crimes;  and  (7)  The  situs  of  remedies. 
But  hefore  entering  into  the  discussion  of  these  heads^  a  chapter 
will  he  deroted  to  the  consideration  of  certain  exceptional  cases 
wherein  it  is  held  that  neither  the  claims  of  situs  nor  the  de« 
mands  of  comity  are  strong  enough  to  induce  the  suhstitution 
of  a  foreign  for  the  domestic  law* 
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CHAPTER  II. 

EXCEPTIONS  TO  THE  APPLICATION  OF  A  FOREIGN  LAW. 

§  5.  Oeneral  Grounds  upon  whioh  the  Bzoeptions  are 
based.  —  In  the  preceding  section  it  has  been  shown  that  the 
basis  of  private  international  law  is  '<  international  comity/' 
which  in  reality  is  nothing  more  than  an  enlightened  sentiment 
of  justice  and  policy. 

But  it  must  never  be  forgotten  that  every  sovereign  State  had 
absolute  control  over  the  persons  and  property  within  its  bor- 
ders, and  may  regulate  them  as  its  own  notions  of  propriety 
and  policy  dictate.^  The  question  in  all  such  cases  is,  shall  it 
exercise  the  right  to  control  these  matters  by  its  own  law,  or 
shall  it  yield  to  the  law  of  another  State  ?  If  it  chooses  the 
latter  course,  it  does  so  not  because  the  foreign  legislation  or 
institutions  have  an  exterritorial  force  within  its  limits,  but- 
simply  because  policy  and  justice  demand  it.* 

It  may  be  that  the  legislature  of  the  State  in  which  the  ques- 
tion arises  has  foreseen  and  provided  for  the  contingency^  4i^d 
has  expressly  laid  down  the  rule  that  shall  govern  its  courts 
should  a  foreign  element  creep  into  a  particular  case.  In  such 
event  the  legislature  may  enact  that  the  foreign  law  is  to  control, 
or  that,  notwithstanding  the  foreign  element,  the  domestic  law 
shall  still  govern.  This  is  a  matter  of  policy  wholly  in  the 
discretion  of  the  legislature,  into  which  the  courts  cannot  in* 

s  See  Blackinton  v.  Blackinton,  141  Mass.  482,  486 ;  Ellis  v.  ElliB, 
66  Minn.  401,  66  N.  W.  1066,  1068 ;  Both  v.  Both,  104  111.  86,  44  Am.  Bep. 
81,  82,  83  ;  Cook  v.  Cook,  66  Wis.  196,  48  Am.  Bep.  706^  14  N.  W.  83,  86  ; 
GreeD  v.  Vau  Baskirk,  6  Wall.  807  ;  s.  o.  7  Wall.  189 ;  Hervey  v.  Locomo- 
tive Works,  93  U.  S.  664  ;  Pennoyer  v,  Neff;  96  U.  S.  714,  722;  Atherton  Co. 
V.  Ives,  20  Fed.  894,  896 ;  Moore  r.  Title  &  Trust  Co.,  82  Md.  288,  88  AtL 
641,  642. 

s  Petersen  v.  Chemical  Bank,  82  N.  T.  21,  44,  88  Am.  Dec  298. 
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quire.  In  the  latter  case,  there  would  be  no  room  for  the  opera- 
tion of  the  rules  of  private  international  law.  It  is  merely  a 
question  of  the  courts'  obedience  to  the  mandates  of  the  State's 
municipal  law. 

But  it  rarely  happens  that  the  legislature,  in  enacting  a 
statute,  expressly  deals  with  cases  inyolving  a  foreign  element. 
Primarily  the  legislature  enacts  laws  for  its  own  citizens,  touch- 
ing  property  and  transactions  within  the  State,  and  does  not 
usually  notice  expressly  those  cases  in  which  tjhe  person,  the 
property,  or  the  transaction  affected  may  be  without  the  State,  in 
whole  or  in  part.  Under  these  circumstances  therefore  the  duty 
devolves  upon  the  courts  to  determine  whether  the  municipal 
law,  by  its  silence,  means  to  include  or  to  exclude  these  cases. 
Here  it  is  that  the  rules  of  private  international  law  come  into 
play,  and  guide  the  courts  in  the  solution  of  problems  that  are 
often  intricate. 

There  may  be  said  to  be  five  instances  wherein  it  is  generally 
considered  that  the  municipal  law  of  the  State  where  the  ques« 
tion  is  raised  (lex  fori)  forbids  the  enforcement  of  a  foreign  law, 

(1)  Where  the  enforcement  of  the  foreign  law  would  contravene 
some  established  and  important  policy  of  the  State  of  the  forum  ; 

(2)  where  the  enforcement  of  such  foreign  law  would  involve 
injustice  and  injury  to  the  people  of  the  forum;  (3)  where  such 
enforcement  would  contravene  the  canons  of  morality  established 
by  civilized  society;  (4)  where  the  foreign  law  is  penal  in  its 
nature;  and  (5)  where  the  question  relates  to  real  property* 

These  exceptions  are  of  supreme  importance  in  the  study  of 
this  subject,  and  must  be  constantly  borne  in  mind,  for  they 
constitute  standing  exceptions  to  almost  every  proposition  that 
can  be  laid  down.  Yet  they  are  often  lost  sight  of  by  the 
courts,  or  are  confounded  with  the  principles  themselves.  The 
unnoticed  existence  and  enforcement  of  them  in  many  of  the 
cases  is  one  main  cause  of  the  confusion  that  envelops  the  sub- 
ject. The  reader  must  therefore  pardon  a  constant  recurrence 
to  them  in  the  course  of  the  discussion  which  is  to  follow. 

In  view  of  these  frequently  recurring  exceptions,  and  to  avoid 
a  lengthy  periphrasis,  we  will  in  future  designate  as  ^'Tn 
Fbopxs  Law  ''  that  law  which|  upon  general  principles,  is  the 


it 
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proper  law  to  govem  the  caee.  If  it  is  one  of  tin  ezoeptional 
oftees  above  mentioned,  the  law  goyendxig  it  will  be  desigDi^ted 
The  Domestic  Law  or  Lex  Foii.    ) 

§  6.  First  ZbEoeptloii — Polioj  or  Interests  off  Fomm  com- 
travened  by  fiiiforoem«Kt  of  Proper  Z«w«  -—  Few  general  prin« 
ciples  of  private  international  law  aie  so  well  settled  as  the  rule 
that  no  foreign  law  {even  thongh,  nnder  otdanaiy  cisonmstanoes^ 
it  be  the  '^  proper  law '')  will  be  enforoed  in  a  sovereign  StatOi 
if  to  enforce  it  will  oontravene  the  ezpsess  statute  law  or  an 
established  policy  of  the  ioram,  or  is  injnrions  to  its  interests.^ 

If  the  policy  of  the  forum  has  been  expressed  in  «  statute 
which  in  terms  covers  even  trsaBaotions  having  a  for^gn  ele» 
ment^  no  difficulty  will  be  i^t  to  arise.  There  can  be  no  qiiea* 
tion  then  as  to  what  is  the  prononnced  policy  of  the  fomm,  a 
^licy  deemed  so  in^MMrtant  as  to  be  ei^iessly  extended  by  the 
legislature  to  foreign  transactions.  If  the  forum  retains  a  ves* 
ti^e  of  sovereignty,  the  lex  fori  will  prevaiL' 

It  is  in  cases  where  the  domestic  law  is  not  statstory  but  ui^ 
imtten,  or,  if  statutory,  where  the  statute  dees  not  in  terns 
apply  to  matters  involving  a  f oseign  element,  tiiat  the  difficulty 
arises.  It  is  not  in  «very  case  of  this  land  that  tlie  domestis. 
law  is  applicable.    If  this  were  so,  there  could  never  be  any 

t  May  p.  Bank,  122  DL  661,  18  K.  E.  800,  808 ;  Frank  v.  Babbitt^ 
166  Mass.  112,  115  ;  Mackey  «.  Pettgohn,  8  Kan.  App.  67.  4S  Pac.  686,  687  ; 
Bowles  V,  Field,  78  Fed.  742,  748 ;  Oaae  v.  Dodge,  18  B.  I.  661,  29  AU.  785, 
786 ;  Despard  v.  Ohorcfaill,  58  N.  T.  192,  206 ;  Van  Voorbia  v,  Brintni^ 

86  N.  Y.  18,  26,  40  Am.  Bep.  506 ;  Fraaouui's  Appeal,  68  Conn.  588,  87  AtL 
420;  AnDBtiong«.Be(d;,112N«a69«17&S.14,16;Gom.9.  La^ll8  MaHi 
468,  468t  18  Am.  Bep.  509 ;  True  v.  Banney,  ^  N.  H.  62,  68  Am.  Dec.  164  { 
Jackson  v.  Jackson,  82  Md.  17,  88  AtL  817, 819 ;  Pennegar  v.  State,  87  Tenn. 
244,  2  L.  R.  A.  703,  704-6 ;  SUte  v.  Boss,  76  N.  C.  242,  22  Am.  Rep.  678  ; 
Bdgerly  o.  Bush,  81  N.  T.  199 ;  Woodward  ».  Brooks,  128  111.  222,  20  N.  E. 
686,  686 ;  Ss  paita  IMckinsaa,  29  a.  C  468,  7  &  £.  598,  594-5 ;  ansa  «. 
Van  Baskirk,  7  Wall.  189;  Smith  v.  Unioa  Bank.  5Pet  518,  527. 

*  See  Williams  v.  Dry  Goods  Co^  4  Okl.  145,  48  Pac  1148  ;  May  v.  Bank* 
122  m.  661,  18  K.  £.  806,  808 ;  Ftank  n.  Babbitt,  166  Mass.  112 ;  Com.  v. 
Lane,  118  Mass.  468,  468, 18  Am.  Bep.  509 ;  Bamett  v.  Kinney,  147  IT.  8. 
476  ;  Bntler  v.  Wendell,  67  Mich.  62,  28  N.  W.  460,  462 ;  Pemie^r  v.  SUto, 

87  Tenn.  244,  2  L.  B.  A.  708,  704-5  ;  Kerr  v.  Doi^heHy,  78  K.  T.827,  841 1 
Gtte  V.  Dodge,  16  &.  L  ^i,  29  AtL  781^  788. 
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practical  qneetion  of  a  conflict  of  lam.  The  law  which  will  bo 
Implied  depends  upon  the  impatianoe  attached  to  the  policy 
adyocated  by  the  lex  fori.  The  legielatiire  ia  primarily  the 
judge  of  questions  of  policyi  and  if  it  has  spoken  phunly  either 
for  or  against  the  enforcement  of  a  foreign  iaw  in  a  given  caae, 
the  courts  must  obey.*  If  the  legislature  has  not  indicated 
expressly  its  will  that  a  particular  domestie  policy  should  con^ 
trol  in  all  cases,  it  then  derolves  upon  the  courts  to  determine 
in  what  cases  it  shall  control.^ 

In  deciding  cases  of  this  kind  therefore  each  court  has  to  past 
upon  the  importance  of  the  domestic  policy  maintained  by  ite 
laws.  They  are  generally  loath  to  deny  the  enforcement  of  a 
proper  foreign  law,  and  will  not,  if  they  consider  the  domeetie 
policy  of  minor  importance.  But  where  it  is  a  fundamental  and 
important  policy  of  the  State,  established  after  careful  consider* 
ation  of  the  supposed  needs  and  wants  of  its  people,  no  foreign 
faiw  will  be  permitted  to  supersede  it. 

If  however  there  is  an  irreconcilable  conflict  between  the  two 
systems  of  law,  the  courts  will  usnaUy  lean  towards  the  lex 
fori.*  Ultimately  this  question  mnst  be  decided  in  each  case  as 
It  arises,  and  as  the  solution  of  it  must  depend  upon  the  juc^ 
ment  of  each  court,  great  conflicts  of  decision  may  be  expectedf 
and  indeed  have  sometimes  resulted.  A  particular  policy^ 
regarded  in  one  State  as  of  the  gravest  importance,   will  bo 

•  Green  v.  Van  Buskirk,  6  Wtll.  S07,  818 ;  Matthews  v.  Lloyd,  89  Kj. 
025,  18  S.  W.  106,  107  ;  Bowlw  t.  FieM,  78  Fed.  74t,  748;  Croes  v.  U.  8. 
Trust  Co.,  181  N.  Y.  880 ;  Van  Yooriiis  «.  BrintnaU,  66  V.  Y.  18,  40  Am.  Rep^ 
605  ;  PenDegar  v.  State,  87  TtomL  244,  2  L.  R.  ▲.  708,  705  ;  Ex  parte  Dick- 
inaoD,  29  S.  C.  458,  7  8.  £.  598,  594-5  ;  SUte  v,  Kennedy,  76  N.  C.  251« 
22  Am.  Bep.  688,  684  ;  Milne  v.  Moreton,  6  Binn.  (Penn.)  858,  6  Am.  Dea 
466 ;  West  Cambridge  v.  Lexington,  1  Pick.  (Mass.)  506,  512,  11  Am.  Deo. 
281 ;  Ex  parte  Kinney,  8  Hnghea,  C.  C.  1,  ^. 

•  Legislation  iub§equent  to  the  tnmeactien  in  diipate  mi^  be  looked  to  ia 
order  to  determine  what  importanoe  the  bgiaktoie  attaches  to  the  policy  el 
the  State  at  the  time  of  the  tnuuactieB.  See  MiUiken  v.  Pratt,  125  Masi. 
874,  28  Am.  Rep.  241 ;  Case  v.  Dodge,  18  R.  L  661,  29  Atl.  785,  786 ; 
Fellows  P.  Miner,  119  Mass.  541 ;  Fveeman's  Appeal,  68  Conn.  588,  87  AtL 
420 ;  Dammert  v.  Osbom,  140  H.  Y.  80,  44. 

•  Gardner  9.  Lewis,  7 GiU (Md.),  878,  806 ;  Sanl «.  Hia Oredltoi%  5Mart. 
V.  8.  (La.)  569,  16  Am.  Dec  218  ;  Story,  ConiL  L.  |  28i 
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relegated  to  tbe  background  in  another,  where  the  needs  of  the 
people  are  different.  Moreover,  in  the  same  State,  the  opinions 
of  men  will  often  difEer  as  to  the  relative  importance  of  certain 
lines  of  policy,  or  perhaps  even  the  opinion  of  the  same  man  at 
different  times.  Hence,  while  recognizing  and  applying  the 
same  general  principles,  the  courts  of  different  States  may 
readily  reach  different  conclusions  in  the  same  class  of  cases, 
and  neither  violate  the  rules  of  private  international  law.^  As 
has  been  well  said  by  a  learned  judge,  ^  speaking  of  the  con- 
flicting authorities  upon  a  point  in  the  conflict  of  laws:  ^'  They 
have  attempted  to  go  too  far;  to  define  and  fix  that  which  in  the 
nature  of  things  cannot  be  defined  and  fixed.  They  seem  to 
have  forgotten  tbat  they  wrote  on  a  question  which  touched  the 
comity  of  nations,  and  that  that  comity  is,  and  ever  must  be, 
uncertain.  That  it  must  necessarily  depend  upon  a  variety  of 
circumstances,  which  cannot  be  reduced  within  any  certain 
rule.  That  no  nation  will  suffer  the  laws  of  another  to  inter- 
fere with  her  own  to  the  injury  of  her  citizens;  that  whether 
they  do  or  not  must  depend  upon  the  condition  of  the  country 
in  which  the  foreign  law  is  sought  to  be  enforced;  the  particular 
nature  of  her  legislation,  her  policy,  and  the  character  of  her 
institutions.  That  in  the  conflict  of  laws  it  must  be  often  a 
matter  of  doubt  which  should  prevail ;  and  that  whenever  that 
doubt  does  exist,  the  court  which  decides  will  prefer  the  law  of 
its  own  country  to  that  of  the  stranger.'' 

§  7.  Second  Bacoeption  —  Injustloa  or  Detriment  to  People 
of  the  Formn. — This  exception,  like  most  of  the  others,  is  but 
a  branch  of  the  first,  but,  by  reason  of  its  frequency  and  impor- 
tance, is  treated  separately. 

It  is  natural,  and  not  at  all  to  be  reprobated,  tbat  the  courts  of 
the  forum  should  refuse  to  enforce  a  foreign  law,  if  to  do  so  would 
result  in  injustice  to  their  own  people.  The  object  of  the  enforce- 
ment of  a  foreign  law  in  any  case  is  to  mete  out,  as  far  as  possible, 
exact  justice  to  all  concerned,  as  well  as  to  give  due  effect  to  the 

•  Pennegar  v,  Stote,  87  Tenn.  244,  S  L.  R.  A.  70S,  706  ;  Cross  v,  U.  & 
Trast  Co.,  181 N.  Y.  880,  848  ;  HoUis  v.  Seminary,  95  N.  Y.  166. 

'  Porter,  J.,  in  Saul  w  His  Ciediton,  6  Hart.  K.  s.  (La.)  569,  16  AiQi 
Dec.  212,  225b 
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laws  of  other  States.  But  the  first  and  most  important  of  these 
objects  fails  altogether  when  the  enforcement  of  the  proper  law 
would  result  in  injustice  and  loss  to  innocent  citizens  of  the 
forum.  As  between  the  latter  and  strangers,  it  is  not  remark- 
able that  the  courts  should  elect  in  a  close  case  to  decide  the 
matter  in  accordance  with  the  lex  fori,  thus  giving  their  fellow 
citizens  the  advantages  conferred  upon  them  by  the  law  under 
which  they  live  and  ordinarily  transact  their  business.  The 
observance  of  comity  towards  other  States  cannot  reasonably  be 
expected  at  the  expense  of  injustice  to  residents  of  the  forum, 
for  whose  benefit  the  courts  and  the  law  are  primarily  insti- 
tuted. The  existence  of  this  exception  to  the  enforcement  of 
the  ** proper  law"  is  beyond  dispute,  though  its  limits  are  not 
yet  precisely  defined.^ 

A  dictum  in  a  leading  Louisiana  case*  will  serve  to  illustrate 
the  operation  of  this  exception.  In  that  case  the  court,  argvr 
endoj  supposes  a  person  domiciled  in  Spain  to  enter  into  a  con- 
tract with  a  citizen  of  Louisiana,  the  Spanish  citizen  being 
twenty*three  years  old.  By  the  law  of  Spain  (lex  domicilii)  he 
does  not  become  of  age  until  he  is  twenty-five.  By  the  law  of 
Louisiana  he  is  of  age  at  twenty-one,  and  can  make  a  binding 
contract.     Suit  is  brought  on  the  contract  in  Louisiana  by  the 

^  Green  «.  Van  Boskirk,  6  Wall  807,  812 ;  Pennoyer  v.  Neff;  95  U.  a 
714,  728;  Cole  v.  Cimniogham,  183  U.  &  107,  126 ;  Barnett  r.  Kinney,  147 
U.  S.  476 ;  Williams  v.  Dry  Goods  Ca,  4  OkL  145,  48  Pac  1148 ;  Robinson 
V.  Queen,  87  Tenn.  445,  8  L.  R.  A.  214 ;  BenUey  v,  Wbittemore,  19  N.  J.  Eq. 
462,  97  Am.  Dec.  671 ;  May  v.  Bank,  122  111.  551,  18  N.  E.  806  ;  Blatthews 
V,  Lloyd,  89  Ky.  625,  18  S.W.  106,  107;  Marshall  r.  Sherman,  148  N.T. 
9, 10,  29,  42  N.  E.  419 ;  Armstrong  v.  Best,  112  N.  C.  59,  17  S.  E.  14,  15; 
Homthall  p.  Burwell,  109  N.  G.  10,  18  S.  E.  721,  722;  Frank  v,  Bobbitt, 
155  Mass.  112,  29  N.  K  209;  Dial  v.  Gary,  14  S.  G.  578,  87  Am.  Rep.  877, 
788;  Gatlin  v.  Plate  Go.,  128  Ind.  477,  24  N.  E.  250,  8  L.  R.  A.  62,  68; 
Gilman  o.  Ketcham,  84  Wis.  60,  54  N.  W.  895;  Egbert  o.  Baker,  58  Conn. 
819,  20  AtL  466,  467;  Sturtevant  v.  Armsby  Co.,  66  N.  H.  557,  28  Atl.  868 ; 
Chafee  v.  Bank,  71  Me.  614,  86  Am.  Rep.  845,  847-8 ;  Fuller  v.  Steiglitz, 
27  Ohio  St  855,  22  Am.  Rep.  812,  818;  Long  o.  Girdwood,  150  Penn.  St, 
418,  24  Atl.  711,  712,  28  L.  R.  A.  88,  note.  But  see  Atberton  Ga  r.  Ives, 
80  Fed.  894,  897. 

*  Saul  V.  His  Creditors,  17  Mart  569,  16  Am.  Dee.  212,  226.  See  also 
Baldwin  v.  Gny,  4  Mart  H.  a.  (La.)  19^  16  Am.  Deo.  169, 170. 
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Louisiana  citieen*  The  dsfendaTdr  urges  the  law  of  his  domieil 
as  fixing  his  age  of  majoritj  (which  is  a  sta/tus)  and  his  conse* 
quent  capacity  to  make  a  binding  oontract.^  The  court,  while 
alleging  (erroueoo^ly)  the  general  operation  of  the  lex  domicilii 
in  such  cases,  insists  thafc  the  foreign  law  must  yield  in  this 
instance  to  the  lex  fori,  as  its  enforcement  would  work  an  in- 
justice to  the  Louisiana  citizen  who  could  not  be  supposed  to 
be  acquainted  with  the  laws  of  Spain* 

But  in  <Mrder  for  this  exception  to  operate,  die  enforcement  el 
the  proper  law  must  result  in  injustice  to  the  citizen  of  the 
forum.  The  mere  fact  that  such  enforcement  would  subject  him 
to  a  just  liability,  which  he  might  esci^e  were  the  lex  fori  to 
operate,  will  not  suffice. 

Again,  it  is  a  generally  accepted  principle  that  a  transfer  of 
personalty  situated  abroad  is  governed  as  to  its  validity  and 
effect  by  the  law  of  the  place  where  the  transfer  is  made  (lex 
loci  contractus).*  But  this  rule  will  not  usually  be  permitted 
to  operate  in  the  State  where  the  personalty  is  situated  in  cases 
where  an  injustice  will  thereby  be  done  the  people  of  the  latter 
State;  for  example,  attaching  creditors  of  the  assignor.  The 
lex  fori  will  be  substituted.^ 

So,  in  a  Tennessee  ease,*  &  married  woman,  domiciled  in  Kei^ 
tucky,  made  there  a  note  as  surety  for  her  husband,  which  note 
was  also  payable  there.  Suit  was  brought  against  her  on  the 
note  in  Tennessee.  By  the  law  of  Kentucky  a  married  woman 
could  bind  herself  by  such  a  contract;  by  the  law  of  Tennessee 
she  could  not.  The  court  refused  to  apply  the  Tennessee  law^ 
saying:  **li  this  were  a  suit  against  a  married  woman,  a  citizen 
of  this  State,  on  a  contract  made  out  of  the  State,  there  would 
be  much  force  in  the  insistence  of  the  defendant.'' 

§  8.  Extent  of  Ctocood  Bxoeption.  —  The  limits  of  this  eae- 
ception  are  not  as  yet  very  definitely  settled.    If  there  be  only 

•  See  post,  §§  71,  71.  *  Post,  §f  128  et  seq. 

•  Post,  S  129 ;  Hay  9.  Bank,  122  lU.  561,  18  N.  £.  806 ;  Bentley  9. 
Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec.  671 ;  Frank  o.  Bobbitt,  155  Mass. 
112,  29  N.  E.  209;  fidgerly  v.  Bush,  81  N.  T.  199 ;  Horntball  v.  Barwe% 
109  N.  C.  10,  13  8.  B.  721,  722 ;  Crapo  v.  Kelly,  16  Wall.  610,  622. 

•  Bobinson  v.  Quees,  87  Tenn.  445,  11  S.  W.  88,  8  L.  R.  A.  214. 
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•a«  party  who  oomplftins  of  tlM  injustiee  done  him  by  the  es^ 
frrcement  of  a  proper  Ibreig^  law,  and  be  is  a  citizen  of  the 
foram,  the  lex  fori  will  generally  be  substituted  in  the  place  of 
the  foreign  law.^  And  the  same  is  true  where  there  are  seyeral 
who  thus  complain,  all  being  oitisens  oi  the  foram.* 

And  it  has  been  held,  where  the  complaining  parties  were 
partner$y  some  ci  whom  were-  citizens  of  the  forum  and  some 
citizens  of  another  State^  that  the  privileges  of  the  lex  fori  ac« 
eruing  to  the  citizens  of  the  forum  will  enure  also  to  the 
benefit  of  those  partners  who  were  citizens  of  other  States,  be» 
cause  they  were  jointly  interested  and  their  interests  could  not 
be  separated.* 

It  has  been  sugfgested  tiiat,  as  between  the  States  of  this 
Union,  to  so  discriminate  i^inst  the  citizens  of  other  States 
and  in  favor  of  the  citizens  of  the  forum  contravenes  the  prc^ 
vision  of  the  federal  constitution  which  declares  that  the  citizens 
<^  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  the  several  States.^  Bat  the  opposite  is  too  well 
established  to  be  disputed*  This  constitutional  provision  applies 
to  funiamental  and  universal  rights,  not  to  special  privileges. 

There  seems  to  be  a  tendency  in  some  of  the  decisions  to  ex» 
tend  the  principle  of  comity,  as  between  the  several  States  of 
the  Union,  beyond  the  limits  marked  out  by  strict  international 
law.  These  decisions  make  the  distinction  already  adverted  to 
between  citizens  of  the  forum  and  citizens  of  foreign  countries, 
but  place  the  citisens  of  othcv  States  of  the*  Union  upon  the 
same  footing  as  residents  of  the  lonim,  giving  them  also  the 
benefit  of  the  domestic  law.'    But  the  weight  of  opinion  and 

1  May  V.  Bank,  123  I1L  661.  18  K.  E.  806 ;  Matthews  v.  Lloyd,  89  Ky. 
626,  18  &  W.  106 ;  Frank  p.  BobUtt,  166  Maas.  112 ;  Edgerly  v.  Boab,  81 
N.  Y.  190 ;  Cliafee  v.  Bmk,  71  Me.  614,  86  Am.  Bep.  846,  849 ;  Crapo  ii 
Kelly,  16  WalL  610,  622. 

s  Faulkner  p.  Hyman,  142  Mam,  58,  66. 

*  Faulkner  «.  Hyman,  142  Maas.  68,  66-^6.  See  Bentley  v.  Whittemore^ 
19  N.  J.  Kq.  462,  97  Am.  Dec  671,  672,  674. 

«  Chafee  v.  Bank,  71  Me.  614,  89  Am.  Bep.  846,  84».  This  case  itself 
merely  makee  the  saggeatfoa  te  reftite  it  See  also  Athertou  Go.  v.  Irea,  20 
Fed.  894,  897  ;  Sturtsffuit  v.  Annaby  Co.,  66  N.  H.  667,  28  Atl.  868. 

•  SturteTint  v.  Armsby  Co.,  66  N.  H.  667,  28  AU.  868 ;  Hibemia  Bank 
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reason  seems  to  be  in  favor  of  confining  the  privilege  of  the  lex 
fori  to  citizens  of  the  forum,  so  far  as  the  operation  of  this  ex- 
ception is  concerned.^ 

However  it  may  be  as  to  patting  citizens  of  the  forum  and  of 
third  States  (within  the  Union)  on  an  equal  footing,  opinion 
has  been  divided  as  to  whether  it  is  proper  to  exclude  citizens 
of  the  State  whose  law  is  properly  applicable;  it  being  said 
that  in  their  favor  their  own  law  should  not  be  set  aside  and 
substituted  by  the  lex  fori/  unless  the  settled  policy  of  the 
forum  (independently  of  citizenship)  requires  its  substitution.' 

Another  question  arises  which  involves  the  scope  of  this  ex- 
ception. Does  it  apply  only  to  citizens  of  the  forum,  or  should 
it  be  extended  to  those,  not  citizens,  who  are  domiciled  there, 
or  even  to  those  who  are  casually  present  there  ?  As  between 
the  States  of  this  Union,  if  the  party  upon  whom  the  foreign 
law  operates  injuriously  is  a  citizen  of  the  United  States,  he 
must  be  held  a  citizen  of  the  forum  if  he  is  domiciled  there.* 
But  if  he  be  not  domiciled  there,  or  if  he  be  an  alien,  or  if  the 

V.  Lacombe,  S4  N.  T.  867;  Gatlin  r.  Silver  Plate  Co.,  123  Ind.  477,  84  N.  E. 
250,  8  L.  R.  A.  62,  65 ;  First  Nat  Bank  v.  Walker,  61  Conn.  154,  28  AU. 
696 ;  Oilman  v.  Ketcham,  84  Wis.  60,  54  N.  W.  895;  Fuller  v.  Steiglitz,  27 
Ohio  St.  855,  22  Am.  Rep.  812,  818,  819;  Milne  v.  Moreton,  6  Binn.  (Penn.) 
858,  6  Am.  Dec.  466.  See  Atherton  Co.  v.  Ivea,  20  Fed.  894,  897,  in  which 
the  court  seema  inclined  to  place  even  citizens  of  foreign  countries  upon  the 
same  footing  with  citizens  of  the  forum. 

^  The  first  exception  operates,  regardless  of  citizenship.  See  Douglas  v. 
Bank,  97  Tenn.  188,  86  S.  W.  874, 876 ;  Moore  v.  Church,  70  la.  208,  59  Am. 
Rep.  489,  441 ;  Barth  v.  Backus,  140  N.  Y.  280 ;  Paine  v.  Lester,  44  Conn. 
196,  26  Am.  Rep.  442.  The  last  two  are  cases  of  involuntary  assignments 
under  insolvency  laws.  Such  assignments  have  no  exterritorial  effect  See 
post,  §  187. 

7  Bamett  v,  Kinney,  147  IT.  8.  476,  481 ;  Cole  o.  Cunningham,  188  U.  S. 
107,  129 ;  Bagby  v.  R.  R.  Co.,  86  Penn.  St  291 ;  Bacon  v.  Home,  128  Penn. 
St  452,  458,  16  Atl.  794;  Oilman  v.  Ketchum,  84  Wis.  60,  54  N.  W.  895; 
Faulkner  r.  Hyman,  142  Mass.  58,  56;  May  v,  Wannemacher,  111  Mass. 
202,  209 ;  Woodward  o.  Brooks,  128  III.  222,  20  N.  £.  685;  Inre  Dalpay,  41 
Minn.  582,  48  N.  W.  564,  566.  But  see  Barth  o.  Backus,  140  N.  T.  280,  29 
N.  £.  209 ;  Hibemia  Nat  Bank  v.  Lacombe,  84  N.  Y.  867. 

8  See  Moore  o.  Church,  70  la.  208,  59  Am.  Bep.  489,  441.  See  post, 
a  184,  188,  where  this  question  is  more  fully  discussed. 

^    *  U.  S.  Const.  Amendment  XIY. 
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suit  be  instituted  in  %  foreign  coantrj,  the  point  becomes 
important. 

It  is  believed  that  the  exception  comprises  within  its  scope 
all  those  for  whose  protection  and  benefit  the  lex  fori  is  enacted, 
including  not  only  citizens^  but  aliens  domiciled  there,  and 
sometimes  persons  resident  there  for  a  temporary  purpose.^ 

§  9.  Third  Bacoeptlon  —  Proper  Fbreign  Imw  Contra  Bonos 
Mores.  —  This  exception  also  is  merely  a  particular  application 
of  the  first.  There  are  certain  things  which  are  inherently 
vicious,  demoralising,  and  antagonistic  to  the  general  principles 
of  morality  which  form  the  basis  of  civilized  societies.  It  is 
a  most  important  part  of  the  policy  of  every  civilized  State  that 
the  law  should  prohibit  or  discourage  sach  things  as  far  as 
practicable.  They  are  generally  condemned  by  every  system 
of  municipal  law. 

When  we  come  to  examine  this  principle,  as  it  applies  in 
private  international  law,  we  find  that  there  are  certain  trans- 
actions which,  though  valid  in  some  barbarous  or  semi-civilized 
States,  and  perhaps  even  in  one  or  two  that  are  civilized,  are 
reprobated  by  the  municipal  law  of  most  countries,  as  immoral 
in  fact  or  in  tendency.  Such,  for  example,  are  polygamous  mar- 
riages; marriages  between  parent  and  child,  grandparent  and 
grandchild,  or  brother  and  sister;  contracts  to  reward  crime; 
contracts  for  the  price  of  illicit  intercourse;  contracts  to  corrupt 
or  evade  the  due  administration  of  justice,  to  defraud  or  corrupt 
public  agents;  and  in  general  all  transactions  which  in  their 
nature  are  founded  in  moral  turpitude,  and  are  inconsistent 
with  the  good  order  and  substantial  interests  of  the  forum. 
Such  transactions  will  always  be  discountenanced  by  the  lex 
fori,  regardless  of  the  character  stamped  upon  them  by  the  law 
which  should  properly  govern  them.^ 

»>  Woodworth  V.  Spring,  4  Allen  (Mass.),  821;  Bank  v.  Williams,  46  Miss. 
018 ;  Hibernia  Nat.  Bank  r.  Lacombe,  84  N.  Y.  867 ;  Freeman's  Appeal,  68 
Conn.  683,  87  Ati.  420.  See  Donovan  v.  Pitcher,  58  Ala.  411,  26  Am.  Rep. 
684  ;  Hilton  v.  Gnyot,  159  U.  8. 118. 

^  Story,  Confl.  L.  (  258;  Oscanyon  v.  Anns  Co.,  108  U.  S.  261;  Green- 
wood 9.  Curtis,  6  Mass.  858,  4  Am.  Dec  145, 1 47-0 ;  Armstrong  v.  Toler,  11 
Wheat  258 ;  Merchants'  Bank  v.  Spalding,  12  Barb.  (N.  T. )  802 ;  Madrazzo  v. 
Willes,  8  Bam.  &  Aid.  858. 
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The  same  principle  will  also  apply  where  a  contract  is  made 
for  the  purpose  of  giring  aid  to  the  enemies  of  a  country  with 
which  the  forum  is  in  amity; '  or  to  a  contract  tending  to  the 
bribery  and  corruption  of  the  officers  of  a  foreign  government.* 

Under  this  head  may  likewise  be  placed  those  transactions 
which  are  so  detrimental  to  the  interests  of  the  forum  itself, 
and  disclose  such  a  disregard  for  the  public  weal  as  to  amount 
to  immorality.  Of  this  character  are  contracts  with  alien  ene- 
miesy  contracts  to  smuggle  goods  into  the  forum,  or  to  evade 
or  violate  its  revenue  laws.^  Yet,  strange  to  say,  the  rule  has 
been  laid  down  otherwise  in  cases  where  the  transaction  is  a 
fraud  upon  the  revenue  laws  of  another  State,  upon  the  paltry 
and  shortsighted  theory  that  one  State  has  no  concern  with  the 
revenue  laws  of  another,  and  that  the  latter  must  enforce  its  own 
laws.  ^^  Sound  morals  would  seem  to  point  to  a  very  different 
conclusion."  * 

So  also,  if  an  attempt  be  made  to  evade  the  ''proper  law," 
a  fraud  upon  that  law  is  committed,  which .  the  courts  of  that 
State  at  least  will  not  in  general  tolerate.  They  will  substitute 
the  law  which  should  have  governed  had  there  been  no  such 
fraud.  The  validity  of  a  transaction  cannot  be  secured  by  ap- 
parently subjecting  it  to  a  law  by  which  it  is  not  properly 
governed.* 

Thus,  in  Mortg.  Oo.  v.  Jefferson,'  the  plaintifib,  who  resided 

t  Kennett  v.  Chamben,  14  How.  S8  (a  oontract  to  farniah  aid  to  Texana 
against  Mexicans). 

•  Oscanyon  v.  Arms  Co.,  108  U.  S.  261. 

•  Armstrong  v.  Toler,  11  Wheat  258 ;  Griswold  v.  Waddington,  16  Johns. 
(N.  Y.)  438;  Ivey  v.  Lolland,  42  Miss.  444,  2  Am.  Rep.  606. 

•  Story,  Confl.  L.  §§  245  et  seq. ;  Ivey  v.  LoUand,  42  Miss.  444,  448, 
2  Am.  Rep.  606 ;  Merchants'  Bank  v.  Spalding,  9  N.  Y.  53,  68. 

•  See  Story,  Confl.  L.  §  106 ;  Mortg.  Co.  v.  Jefferson,  69  Miss.  770,  12 
So.  464,  465 ;  Hinds  v.  Brazealle,  2  How.  (Miss.)  887,  82  Am.  Dee.  807 ; 
Gardner  v,  Lewis,  7  Gill  (Md.),  878,  892 ;  Arbackle  v.  Reanme,  96  Mich.  248, 
55  N.  W.  808 ;  Pennegar  v.  State,  87  Tenn.  244,  2  L.  R.  A.  708,  704  ;  Com. 
9.  Lane,  118  Mass.  458,  471,  18  Am.  Rep.  609;  West  Cambridge  v,  Lexing- 
ton, 1  Pick.  (Maas.)  506,  11  Am.  Dec  231 ;  Akers  v.  Demond,  108  Mass.  818, 
824;  Kinney  v.  Com.,  80  Gratt  (Va.)  858;  State  v.  Kennedy,  76  N.  C.  251« 
22  Am.  Rep.  688. 

Y  69  Miss.  770, 12  So.  464,  465. 
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in  Tennesseey  borrowed  money  of  the  defendant^  a  New  York 
corporation,  securing  the  loan  by  a  deed  of  trust  apon  land  in 
Mississippi.  The  notes  were  made  in  Tennessee  and  payable  in 
New  York,  and  were  usurious  by  the  laws  of  both  States,  but 
not  by  the  law  of  Mississippi.  The  deed  of  trust  recited  (con« 
trary  to  the  fact)  that  it  and  the  notes  were  made  in  Mississippi, 
where  they  were  not  usurious^  and  that  they  were  to  be  con- 
strued according  to  the  laws  of  that  State.  But  the  Mississippi 
court  disregarded  this  recital  altogether,  holding  that  the  laws 
of  a  State  and  access  to  its  courts  are  not  the  subject  of  contract. 

There  is  an  exception,  however,  to  this  last  principle  in  the 
case  of  marriage.  It  is  of  the  utmost  importance  to  the  very 
existence  of  society  that  its  well-spring,  the  marriage  relation, 
should  be  kept  pure  and  unpolluted.  The  courts  strain  every 
nerve  to  uphold  a  marriage,  not  in  itself  immoral.  Hence,  if 
citizens  of  a  State  leave  it  to  contract  elsewhere  a  marriage,  for* 
bidden  by  the  law  of  their  domicil  but  valid  where  contracted, 
and  afterwards  return  to  their  domicil,  though  this  is  an  evasion 
of  the  domiciliary  law,  the  marriage  will  be  upheld  in  all  States 
other  than  their  domicil.* 

Upon  the  question  whether  the  courts  of  the  domicil  will  up- 
hold such  a  marriage,  the  authorities  are  much  divided.  Many 
influential  courts  stand  in  favor  of  upholding  the  marriage  at 
all  hazards,  even  though  it  be  contracted  in  fraud  and  evasion  of 
the  home  law,  deeming  this  general  policy  superior  to  all  special 
policies  of  the  domicil  and  forum.*  Others,  as  influential,  make 
the  question  turn  upon  the  relative  importance  of  the  policies 
involved.  While  not  lightly  setting  aside  a  marriage  valid 
where  contracted,  neither  will  they  lightly  set  aside  important 
domestic  policies  closely  relating  to  the  moral  life  of  the  people. 
Under  this  line  of  cases  the  relative  importance  of  the  policies 

*  Bee  poet,  §  78 ;  Dickson  v.  Dickson,  1  Terg.  (Tenn.)  110»  24  Am.  Dec 
444. 

*  Medway  v.  Keedhem,  16  Mass.  157, 6  Am.  Dec  181 ;  Com.  v.  Patnun, 
1  Pick.  (Maac)  186;  Com.  v.  Lone,  118  Masc  458,  18  Am.  Bep.  509 ;  Pa^ 
nam  v.  Potnam,  8  Pick.  (Mass.)  488;  Van  Voorhis  o.  Briiitnall,  86  N.  T.  18, 
40  Am.  Rep.  505;  Steyenson  v.  Gray,  17  B.  Hon.  (Ey.)  198 ;  Thorp  v.  Thoipi 
90  K.  T.  602. 
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involved  is  the  criterion^  and  the  resnlt  in  a  particolar  case  will 
depend  upon  the  weight  attached  by  the  particular  court,  in  a 
sound  judicial  discretion,  to  the  policy  indicated  by  the  domi- 
ciliary legislation.  And  this,  it  is  believed,  is  the  better 
view.*® 

There  are  some  transactions  which,  though  deemed  immoral 
in  some  States,  cannot  be  said  to  be  immoral  by  the  laws  of 
nature,  this  being  evidenced  by  the  fact  that  some  fully  civil- 
ized nations  do  not  so  consider  them.  To  this  head  belong 
marriages  between  persons  related  to  each  other  by  ties  of  con- 
sanguinity or  affinity. 

All  civilized  States  reprobate  marriages  between  persons  in 
the  direct  lineal  line  of  consanguinity,  and  those  contracted  be- 
tween brother  and  sister.^  Such  marriages  therefore,  though 
celebrated  in  a  barbarous  country  where  they  are  valid,  will  gen- 
erally be  adjudged  void  in  all  civilized  States,  as  being  contra 
honoa  mores. ^  But  when  we  proceed  further  than  this,  to  mar- 
riages between  uncle  or  aunt  and  niece  or  nephew,  between 
brother-in-law  and  sister-in-law,  between  first  cousins,  etc. ,  we 
find  there  is  no  common  opinion  in  Christendom  upon  the  mo- 
rality of  such  marriages.  Some  States  prohibit  them  while 
others  permit  them.  It  cannot  then  be  said  in  such  case  that 
the  marriage  is  universally  or  even  generally  deemed  immoral 
throughout  the  civilized  world.  The  fact  is  otherwise.  Hence 
in  these  latter  cases  the  courts  will  not  feel  at  liberty  to  depart 
fi^om  the  "  proper  law,'^  even  though  by  the  lex  fori  such  a  mar- 
riage would  be  disapproved  and  declared  void.  If  valid  by  its 
proper  law,  it  will  be  valid  everywhere.^ 


I,  Ws.  W. 

3;  State  v. 


^  Pennegar  v.  SUte,  87  Tenn.  244,  la  S.  W.  305,  2  L.  R.  A.  704,  705 ; 
Kinney  v.  Com.,  30  Gratt.  (Va.)  858 ;  SUte  v.  Kennedy,  76  N.  C.  251,  22 
Am.  Rep.  688.    See  post,  §  73,  where  this  whole  topic  is  examined  at  lai^. 

u  Story,  Confl.  L.  §  114  ;  Wigbtman  o.  Wightman,  4  Johns.  Ch.  (N.  Y.) 
848,  849;  Sutton  v.  Warren,  10  Met  (ICaas.)  451,  452. 

w  Story,  Confl.  L.  §  114. 

u  Story,  Confl.  L.  §  114 ;  Greenwood  v.  Curtis,  6  Mass.  858,  870,  4  Am. 
Dec  145 ;  Medway  v,  Needham,  16  Mass.  157,  6  Am.  Dec.  131 ;  Com. 
9.  Lane,  113  Mass.  458,  468,  18  Am.  Rep.  509;  Wightman  o.  Wightman, 
4  Johns.  Ch.  (N.  Y.)  843,  849;  Kinney  v.  Com.,  30  Gratt.  (Va.)  858  ;  Stute 
V.  Kennedy,  76  N.  C.  251,  22  Am.  Bep.  688 ;  Stevenson  v.  Gray,  17  B.  Mon* 
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Another  illustration  of  the  principle  that  private  international 
law  will  not  condemn  as  immoral  transactions  which  are  not  so 
considered  hy  all,  or  at  least  the  great  majority,  of  the  civilized 
States  of  the  world,  is  to  he  found  in  transactions  hased  upon 
the  institution  of  slavery.  Thus  a  note  given  in  payment  for 
slaves  or  for  slave  hire,  payahle  in  States  where  slavery  is  law- 
ful, will  he  enforced  even  in  States  which  condeknn  or  do  not 
recognise  the  institution.^^ 

Neither  are  Sunday  laws  treated  as  rules  of  positive  morality, 
certainly  not  hy  all  civilized  nations.  Hence  contracts  entered 
into,  or  to  he  performed,  on  Sunday,  and  valid  hy  their  proper 
law,  will  he  enforced  even  in  States  whose  laws  prohihit  and  in- 
validate Sunday  contracts.^ 

§  10.  Fourth  Bzoeption  —  Proper  Foreign  Law  Penal  In  its 
Natora  —  It  is  a  well-settled  principle  of  private  international 
law  that  the  penal  laws  of  one  State  will  have  no  exterritorial 
effect  in  other  States.  Each  State  must  look  after  the  punish- 
ment of  its  own  people  for  offences  against  its  laws.  Other 
States  cannot  and  will  not  undertake  to  aid  it  in  these  matters 
further  than  to  surrender  a  fugitive  from  justice  under  extra- 
dition treaties  or  laws.  This  general  principle  is  pniversally 
admitted.^ 

(Ey.)  198.    The  proper  law  governing  the  validity  of  marriagee  will  be  die- 
cussed  hereafter.    Post,  }}  76,  76  et  seq. 

^  Greenwood  v.  Curtis,  6  Mass.  858,  4  Am.  Dec.  145 ;  Bonndtree  v.  Baker, 
52  ni.  241,  4  Am.  Rep.  597 ;  Osbom  v.  Nicholson,  18  Wall.  654.  It  is  other- 
wise  as  to  the  status  of  the  sUtve  himself.  See  Com.  v.  Aves,  18  Pick.  (Mass.) 
198;  Donovan  v.  Pitcher,  58  Ala.  411,  25  Am.  Rep.  684. 

V  McKee  v,  Jones,  67  Miss.  405,  7  So.  848;  Brown  v.  Browning,  15  B.  I. 
422,  7  Atl.  408 ;  Swann  v.  Swann,  21  Fed.  299.  For  the  proper  law  governing 
the  validity  of  Sunday  contracts,  see  post,  §§  168,  175. 

1  The  Antelope,  10  Wheat  66, 128 ;  Huntington  v.  AttriU,  146  U.  S.  657, 
666  ;  Com.  v.  Green,  17  Mass.  515,  589-540 ;  Com.  o.  Lane,  118  Mass.  458, 
470,  18  Am.  Rep.  509  ;  Coffing  v.  Dodge,  167  Mass.  281,  282,  45  N.  £.  928  ; 
Van  Voorhis  v.  Brintnall,  86  K.  Y.  18,  28,  86,  40  Am.  Rep.  505 ;  Sims  v. 
Sims,  75  N.  Y.  466;  Succession  of  Hernandez,  46  La.  Ann.  962,  15  So.  461, 
24  L.  B.  A.  881,  842;  Marshall  v.  Sherman,  148  N.  Y.  9,  20,  42  N.  B.  419; 
Guemey  v,  Moore,  181  Mo.  650,  82  S.  W.  1182,  1188 ;  Dickson  v.  Dickson, 
1  Yei^.  (Tenn.)  110,  24  Am.  Dec  444 ;  St.  Sure  v.  Lindsfelt,  82  Wis.  846^ 
19  L.  B.  A.  515,  519;  Midland  Co.  v.  Broat,  50  Minn.  562,  52  K.  W.  972| 
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But  the  authorities  hy  no  means  agree  as  to  the  meaning  to 
be  attached  to  the  term  ^' penal/'  in  the  international  sense  of 
the  word.  In  Huntington  v.  Attrill,'  the  Supreme  Court  of  the 
United  States  has  laid  down  the  following  criterion:  ^^The 
question  whether  a  statute  of  one  State,  which  in  some  aspects 
may  be  called  penal,  is  a  penal  law  in  the  international  sense, 
80  that  it  cannot  be  enforced  in  the  courts  of  another  State,  de* 
pends  upon  the  question  whether  its  purpose  is  to  punish  an 
offence  against  the  public  jugHee  of  the  State,  or  to  afford  a  pri- 
Tate  remedy  to  a  person  injured  by  the  wrongful  act,''  the  court 
holding  that,  in  the  first  case,  the  law  has  no  extraterritorial 
effect,  being  penal,  while  in  the  second  case,  being  remedial, 
it  may  be  given  exterritorial  operation.* 

First  Kat  Bank  v.  Price,  S3  Md.  487,  8  Am.  Rep.  204 ;  Dale  v.  R.  R.  Ca,  67 
Kan.  601,  47  Fac.  621.  Snfficient  reasons  for  the  principle  may  be  found  in 
the  divergent  notions  of  right  and  jnstlce  corrent  in  different  countries,  the 
differences  existing  in  the  forms  of  administering  justice,  and  the  inherent 
right  of  a  sovereign  State  to  control  all  persons  within  its  limits  and  to  judge 
them  by  its  own  laws.    See  Com.  v.  Gieen,  17  Mass.  616,  689. 

*  146  U.  S.  667,  666,  678.  See  also  Boyce  v.  Railway  Co.,  68  la.  70,  18 
N.  W.  678. 

*  The  ruling  in  this  case  is  of  such  importance  that  it  is  deemed  wise  to 
bestow  more  than  a  passing  glance  upon  it.  The  decision,  in  so  far  as  it 
dlBcusses  the  general  nature  of  penal  laws  and  their  exterritorial  effect,  is  a 
diet^im.  The  only  question  before  the  court  was  whether  a  Judgment  ren- 
dered in  one  State  upon  a  statute  of  that  State  giving  a  private  punitive 
remedy,  could  be  enforced  in  another  State,  it  being  denied  enforcement  on 
the  ground  that  the  statute  under  which  the  judgment  was  recovered  was 
penal,  and  not  remedial  There  is  a  great  difference  between  the  enforcement 
in  one  State  of  a  jtidgment  obtained  in  another,  though  under  a  penal  statute, 
and  the  enforcement  in  one  State  of  an  outstanding  claim  (not  reduced  to  a 
judgment)  arising  under  the  pensl  statute  of  another  State.  The  reduction  of 
the  claim  to  a  judgment  deprives  it  in  large  measure  of  its  penal  character. 
The  general  effect  of  a  foreign  penal  statute  therefore  was  not  before  the 
court 

•^  The  facts  of  the  case  were  as  follows:  A  New  York  statute  made  the  offi- 
cers of  a  corporation,  who  signed  and  recorded  false  certificates  of  the  amount 
of  its  capital  stock,  liable  for  all  its  debts.  The  statute  was  violated  by  an 
officer  of  a  certain  New  York  corporation,  and  a  judgment  was  recovered  in 
New  York  against  him  thereunder.  Action  being  brought  upon  the  judgment 
in  Maryland,  its  courts  held  that  the  New  York  statute  was  a  penal  statute, 
and  refiised  to  enforce  the  judgment.    On  appeal  to  the  Supreme  Court  of  the 
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A  better  test,  however,  would  seem  to  be  that  indicated 
by  the  ordinary  meaning  attached  to  the  phrase  ^' penal''  or 
*^  penalty/'  A  person  who  anlawfolly  injnres  another  is  justly 
bound  to  reimburse  him  to  the  extent  of  the  damage  inflicted; 
and  in  a  case  not  provided  for  by  the  common  law,  it  may  be 
provided  for  by  statute.  If  the  law  places  any  additional  burden 
upon  the  wrongdoer  by  reason  of  his  wrongful  act,  to  this  extent 

United  States,  ander  tbe  ''fall  faith  and  credit"  daose  of  the  federal  consti* 
tation,  that  court  held  that  it  had  joriadiction  to  determine  whether  full  faith 
and  credit  had  heen  given  in  Maryland  to  the  New  York  jadgment,  and,  in 
order  to  determine  that  question,  that  it  had  the  right  to  decide  whether  the 
statute  in  dispute  was  of  a  penal  character.  As  we  hare  seen,  it  was  not 
necessary  to  decide  this  question.  As  a  matter  of  fact,  the  court  was  clearly 
correct  in  deciding  that  the  particular  statute  in  question  was  not  penal,  but 
remedial,  as  will  be  shown  presently.  But  the  criterion  proposed  for  the  de- 
termination of  the  question  whether  a  statute  is  penal,  with  all  respect,  seems 
to  be  the  result  of  fallacious  reasoning. 

The  court's  argument  is  based  upon  the  fret  that  tntMiw^paZ  law  distin- 
guishes  between  a  crime  and  a  civil  wrong  (even  where  the  law  gives  punitive 
damages  to  the  party  ii^'ured  by  the  prohibited  act).  It  is  submitted  that  to 
thus  reason  from  the  rules  of  municipal  law  to  those  of  private  international 
law  is  apt  to  lead  to  erroneous  conclusions.  The  two  systems  are  based  on 
different  principles.  The  former  is  founded  in  positive  regulation ;  the  latter, 
in  international  comity.  In  enforcing  the  rules  of  municipal  law,  the  courts 
seek  to  carry  out  the  intention  of  the  legislature ;  in  enforcing  the  rules  of 
private  international  law,  the  courts  seek  merely  to  proceed  upon  broad  lines 
of  justice.  It  is  natural  and  proper  that  the  former  should  distinguiBh  be- 
tween crimes,  offences  against  its  own  mijesty,  and  civil  wrongs  inflicted  upon 
a  private  citizen.  But  in  private  international  law,  the  ground  of  the  enforce- 
ment of  a  foreign  law  is  international  comity,  which  is  nothing  more  than  the 
enlightened  sentiment  that  exact  justice  may  best  be  meted  out  by  requiring 
that  a  man's  acts  should  be  governed  by  the  law  under  which  he  acts,  pro- 
vided the  enforcement  of  that  law  will  not  conduce  to  iigustice  nor  affect  the 
interests  of  the  forum.  But  if  to  hold  a  wrongdoer  liable  in  double  or  treble 
damages  to  the  party  injured  is  not  punishment  to  the  former,  it  is  certainly 
more  than  justice  to  the  latter.  Judiee  to  him  ia  satisfied  by  compenaatorff 
damages.  Hence  the  forum,  in  endeavoring  to  mete  out  exact  justice  to  the 
parties  by  enforcing  a  foreign  law  rather  than  its  own,  will  find  itself^  under 
this  view,  rendering  to  the  iigursd  party  more  than  justice  requires,  and  at 
the  expense  of  the  other  litigant.  He  has  a  right  to  demand  this  under  the 
mynicipal  law,  not  because  justice,  but  because  the  positive  law,  requires  or 
permits  it  But  where  he  seeks  to  enforce  his  claim  in  another  State,  what 
right  has  he  to  ask  tlus  of  the  forum  whose  policy  may  be  entirely  different  f 
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the  pnrpose  is  to  inflict  panishment  up<ni  him,  not  merely  to 
save  the  injured  party  harmless.  The  pnrpose  of  the  law  is^  hy 
means  of  the  penalty,  to  deter  the  wrongdoer  from  perpetrating 
the  wrong,  and  this  is  the  object  of  all  punishment.  So  far  as 
private  international  law  is  concerned,  it  matters  not  whether 
that  punishment  is  inflicted  through  the  instrumentality  of  an 
ordinary  prosecution  by  the  state's  officers  for  a  fine,  or  through 
the  medium  of  a  civil  action  by  the  party  injured  for  penal  dam- 
ages. In  substitnce  it  is  an  act  of  punishment;  it  is  punitive  in 
either  case.  On  the  other  hand,  the  right  given  the  injured 
party  to  recover  siugle  damages  of  the  wrongdoer  is  not  by  way 
of  punishment  to  the  latter,  but  merely  by  way  of  reimburse- 
ment or  compensation  to  the  former.     Tt  is  strictly  remedial.^ 

Under  either  view,  all  laws  punishing  crime  in  the  strict 
sense  of  the  word,  or  imposing  disabilities  as  the  consequence 
thereof,  are  penal,  and  will  be  given  no  exterritorial  effect. 
Hence  disqualifications  to  testify  by  reason  of  conrictioii  of 
feloDy  will  nCt  follow  the  convict  into  another  State.* 

So  it  is,  according  to  the  weight  of  authority,  with  regard 
to  the  disability^  imposed  by  the  law  of  many  States  upon  the 

*  McAllister  v.  Smith,  17  Dl.  828,  65  Am.  Deo.  651 ;  Le  Forest  v.  Tolman, 
117  Mass.  109 ;  Scoyille  v.  Caafield.  14  Johns.  (N.  Y.)  838;  Dale  r.  R.  R. 
Co.,  57  Kan.  601,  47  Pac.  521,  528 ;  Adams  v.  B.  R.  Co.,  67  Yt.  76,  80  AtL 
687.  In  Dale  v.  B.  R.  Co.,  soit  was  brought  in  Kansas  for  death  occurring  in 
Kew  Mexico  by  wrongfal  act  The  statute  of  New  Mexico,  under  which  the 
action  was  brought,  provided  that  in  case  of  death  resulting  from  the  negli* 
gence  of  the  servants  of  a  railroad  company,  the  corporation  should  "  forfeit 
and  pay  for  every  person  so  dying  the  sum  of  $5,000,"  to  be  recovered  by  the 
husband,  wife,  or  child.  This  statnte,  though  remedial  from  the  standpoint 
of  the  municipal  law  of  New  Mexico,  was  held  by  the  Kansas  court  to  be 
penal  from  the  standpoint  of  private  international  law,  because  the  amount  of 
damages  recoverable  was  absolute.  So,  in  Adams  o.  R.  R.  Co.,  where  death 
was  caused  in  Massachusetts,  whose  statute  provided  for  a  recovery  not  ex- 
ceeding $5,000  nor  less  than  $500,  to  be  assessed  with  reference  to  the  degree 
of  culpability  of  the  company,  it  was  held  that  the  statute  was  penal,  and  not 
enforceable  in  Yeimont.  Both  of  these  cases  were  decided  after  Huntington 
o.  Attrill. 

ft  Huntington  o.  Attrill,  146  U.  S.  657,  678 ;  Com.  v.  Green,  17  Mass. 
515,  589 ;  Sims  v.  Sims,  75  N.  Y.  466;  St  Sure  v.  Lindsfelt,  82  Wis.  846, 19 
L.  R.  A.  515,  619.    With  rsspect  to  the  situs  of  crimes,  see  post,  §  204. 
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gailty  party  to  a  diyoice  suit,  to  marry  again  during  tlie  life  of 
the  consort.  Such  a  disability  is  generally  regarded  as  penal  in 
its  nature,  and  will  not  invalidate  a  marriage  celebrated  else- 
where, even  where  the  marriage  takes  place  in  eyasion  of  the 
law  of  the  prohibiting  State^  and  the  parties  immediately  return 
thither.* 

At  one  time  it  was  thought  that  statutes  giving  the  right  to 
recover  for  the  death  of  a  person  by  wrongful  act  were  penaly 
and  not  enforceable  in  other  States;''  but  this  view  has  loug 
since  been  rightly  overruled,  and  it  is  now  universally  held  that 
such  statutes  are  remedial,  conferring  a  special  remedy  and 
therefore  enforceable  abroad.* 

So,  also,  difficulty  has  been  found  in  the  past  in  determining 
the  nature  of  statutes  existing  in  some  jurisdictions,  which  im- 
pose liabilities  upon  stockholders,  officers,  and  directors  of  cor- 
porations, unknown  to  the  common  law,  with  respect  to  the 
creditors  of  the  corporation*  Such  are  statutes  making  the 
stockholders  liable  to  creditors  of  the  corporation  for  an  amount 
equal  to  the  amount  of  their  stock;  statutes  providing  that, 
upon  the  return  of  an  execution  against  a  corporation  unsat- 
isfied, execution  may  at  once  issue  against  any  stockholder,  or 
that  the  stockholders  may  be  charged  by  action  with  the  amount 
of  the  judgment;  statutes  authorizing  suits  to  be  brought 
against  stockholders  of  corporations  dissolved;  statutes  making 

•  Hantington  v.  Attrill,  146  U.  S.  651,  678 ;  Difikaon  v,  Dickson,  1  Teig. 
(Teno.)  110,  24  Am.  Dee.  444;  Com.  v.  Lane,  113  Man.  458,  470,  18  Am. 
Bep.  509 ;  Putnam  v.  Putnam,  8  Pick.  (Maas.)  488  ;  West  Cambridge  v.  Lex- 
ington, 1  Pick.  (Mass.)  506,  510,  11  Am.  Deo.  281 ;  Van  Voorhis  v.  Brint- 
nall,  86  N.  T.  18,  28,  86,  40  Am.  Rep.  505 ;  Sacceasion  of  Hernandez,  46  La. 
Ann.  962,  24  L.  B.  A.  881,  842,  note.  Bat  see  Pennegar  v.  State,  87  Tenn. 
.244, 10  a  W.  805,  2  L.  R.  A  708.    See  post,  §  74. 

7  Richardson  v.  R.  R.  Co.,  98  Mass.  85,  89 ;  Boms  v.  R.  R.  Co.,  118  Ind* 
169,  15  N.  £.  280,  281. 

«  Stewart  v.  R.  R.  Co.,  168  XJ.  S.  445 ;  Texas,  eto.  R.  R.  Co.  v.  Cox, 
145  U.  S.  598  ;  Dennick  o.  R.  R.  Co.,  108  XJ.  S.  11  ;  Higgins  v.  R.  R.  Co., 
155  Mass.  176,  29  N.  E.  584 ;  Wooden  v.  R.  R  Co.,  126  N.  T.  10  ;  Leonard 
V.  Nav.  Co.,  84  N.  Y.  48,  88  Am.  Rep.  491 ;  Usher  v.  R.  R.  Co.,  126  Penn. 
St  207,  17  AtL  597  ;  Bmoe  v.  R.  R.  Co.,  88  Ky.  174;  ICorris  v.  R«  R.  Co., 
65  la.  727,  54  Am.  Rep.  89;  Kelson  v.  R.  R.  Co..  88  Va.  971,  14  S.  &  88& 
See  post,  H  2^  ®^  ^^' 
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the  officers  of  a  corporation  who  sig^  and  record  false  certificates 
of  the  amonnt  of  its  capital  stock  liable  for  all  its  debts,  etc. 

Here  too  it  was  at  one  time  thought  that  such  statutes  were 
penal  and  for  this  reason  not  enforceable  in  other  States**  But 
it  is  now  settled  that  such  statutes  are  not  penal.  Their  pur- 
pose  is  not  to  punish,  but  to  give  creditors  additional  security 
for  their  debts.^  Such  liabilities  are  quasi-contractual,  the  situs 
of  which  is  the  situs  of  the  corporation,  not  of  the  corporators^ 
and  if  precise  and  definite  in  character,  and  no  special  remedy 
to  enforce  them  is  proyided  by  the  law  creating  them,  they  n\ay 
be  enforced  in  other  States.  The  general  rule  has  been  thus 
accurately  laid  down  by  the  California  court :  ^  '^  Where  a 
statute  creates  a  right  and  prescribes  a  remedy  for  its  enforce- 
ment, that  remedy  is  exclusive.  Where  a  liability  is  created 
which  is  not  penal,  and  no  remedy  is  prescribed,  the  liability 
may  be  enforced  wherever  the  person  is  found.  The  procedure 
however  will  be  entirely  governed  by  the  law  of  the  forum.  U 
the  law  creating  the  liability  provides  for  a  particular  mode 
of  enforcing  it,  the  mode  limits  the  liability*  If  it  be  a  con* 
tract,  the  parties  contracted  with  the  understanding  that  they 
can  be  held  liable  in  no  other  way.  And  such  liability  ^^ot 
be  enforced  in  another  State.  Here  a  special  remedy  is  pro- 
vided, and  not  only  so,  but  plainly  it  was  intended  that  it 
should  be  the  only  remedy." 

The  main  question  in  these  cases  is  not  whether  there  exists 
a  liability  in  other  States  than  the  one  enacting  the  statute,  for 
it  seems  to  be  universally  conceded  that  the  liability  does  exist 
even  in  States  which  refuse  to  enforce  it,^'  but  whether  there  is 

*  Eritzer  v.  Woodaon,  19  Mo.  829 ;  Ochiltree  r.  Contracting  Co.»  64  Ma 
118. 

^  Huntington  o.  Attrfll,  146  U.  S.  657,  666,  676 ;  Stewut  v.  R.  R.  Go., 
168  U.  S.  445  ;  Bussell  v.  R.  R.  Co.,  113  Cal.  258,  45  Pac  828 ;  Gnerney  v. 
Moore,  181  Mo.  650, 82  8.  W.  1182 ;  Marshall  v.  Shennan,  148  K.  T.  9, 10,  29^ 
42  N.  £.  419  ;  First  Nat  Bank  v.  DUlingham,  147  N.  T.  608 ;  Hancock  Nat 
Bank  o.  Ellis,  166  Mass.  414  ;  Post  v.  R.  R.  Ca,  144  Mass.  841,  845.  But 
see  Coffing  o.  Dodge,  167  Mass.  281,  45  N.  E.  928. 

»  Rnssell  o.  Pac.  R.  R.  Co.,  118  Cal.  258,  45  Pso.  828,  824.  See  alsi 
Marshall  v.  Sherman,  148  N.  Y.  9, 29. 

u  Post  V.  R.  R.  Co.,  144  Mass.  841,  844,  845. 
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in  the  State  of  the  fomm  the  machineiy  proper  and  neoessaiy  to 
enforce  the  pecnliar  liability,  so  that  care  maj  be  taken  to  see 
that  no  injustice  be  done.'* 

It  is  obvious  that  if  a  special  and  peculiar  remedy  is  given 
by  the  law  of  the  State  creating  the  liability,  no  other  State 
will  in  general  possess  the  machinery  adequate  to  enforce  it, 
and  its  courts  would  have  no  authority  to  enforce  it  by  other 
means.'^  If  the  statute  creating  the  liability  leaves  the  remedy 
to  be  determined  by  the  application  of  general  principles  of 
jurisprudence,  then  its  enforcement  in  a  foreign  Stat^  must 
depend  upon  whether  such  State,  through  its  courts^  possesses 
adequate  machinery  to  enforce  it,  without  danger  of  injustice* 
Hence  a  liability  arising  upon  the  same  statute  may  be  enforced 
in  one  State  when  it  will  not  be  enforced  in  another."  Even 
in  the  same  State  the  machinery  may  be  adequate  for  the 
enforcement  of  certain  rights  in  connection  with  the  liabilityy 
while  not  adequate  for  other  purposes.  In  that  event,  since  the 
existence  of  the  liability  is  recognized  everywhere,  such  redress 
as  the  courts  of  the  forum  may  properly  grant  will  be  afforded. 
Hence  in  Massachusetts,  whose  courts  refuse  to  directly  enforce 
a  quasi-contractual  liability  of  this  kind,  it  was  nevertheless 
held  that  if  the  relief  sought  was  merely  a  discovery  in  equity^ 
by  the  officers  of  the  corporation,  of  the  stockholders  and  the 
number  of  shares  held  by  each,  the  relief  should  be  granted^ 
although  the  purpose  of  the  discovery  was  to  enforce  by  suit  in 
another  State  a  personal  liability  imposed  upon  the  stockholdera 
by  the  laws  of  another  State." 

u  Post  V.  R.  R.  Co.,  144  Mass.  841 ;  Bank  v.  Rindge,  154  Man.  208.  See 
Bank  v.  Rindge,  57  Fed.  279 ;  Goerney  v.  Moore,  181  Mo.  650, 82  8.  W.  1132. 

M  See  Russell  v.  Pao.  R.  R.  Co.,  118  Cal.  258.  45  Pac.  828 :  Marshall ». 
Sbennan,  148  N.  Y.  9,  42  N.  E.  419  ;  Bank  v.  Rindge,  154  Mass.  203 ; 
Stewart  o.  R  R.  Co.,  168  U.  S.  445. 

^  See  Bank  v,  Rindge,  154  Mass.  208 ;  Bank  v.  Rindge,  57  Fed.  279  [U.  a 
Coort  for  Califomia] ;  Guerney  v.  Moore,  181  Mo.  650,  82  a  W.  1182.  These 
eases  all  arose  under  the  same  Kansas  statute,  making  stockholders  liable  to 
ereditors  of  the  company  for  an  amount  equal  to  the  amount  of  their  stock. 
In  the  Massachusetts  case,  it  was  held  that  the  judicial  machinery  of  that 
State  was  inadequate  to  ensure  lull  justice.  In  the  other  two  cases  the  lift' 
Ulity  was  enforced. 

»  Post  9.  B.  R.  Co.,  144  Man.  841. 
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§  11.  Fifth  Bxoeption  —  Transaotioiu  relating  to  ImmoT- 
able  Property.  —  It  is  generally  admitted  that  transactions 
relating  to  lands  or  immovable  property  of  any  kind  are  to  be 
governed  by  the  law  of  the  place  where  the  property  is  situated 
(lex  loci  rei  sit®  or  lex  situs)  .^ 

Although  this  principle  is  generally  recognized,  the  reason  for 
the  doctrine  has  not  always  been  kept  clearly  in  view.  In  truth 
^'  it  simply  constitutes  one  branch  of  the  first  exception,  already 
discussed,  and  what  is  known  as  the  lex  situs  is,  in  the  last 
analysis,  nothing  more  than  the  lex  fori.  Since  immovable 
property  is  fixed  forever  in  the  State  where  it  lies,  and  since  no 
other  State  can  have  any  jurisdiction  over  it,  it  follows  nec- 
essarily that  no  right,  title,  or  interest  can  be  finally  acquired 
therein,  unless  assented  to  by  the  courts  of  that  State,  in  accord- 
ance with  its  laws.  The  courts  of  no  other  State  can  finally 
pass  upon  such  questions,  so  as  to  give  or  take  away  from  any 
litigant  a  claim  to  the  property.  On  the  other  hand,  the  courts 
of  the  situs  of  the  land  will  be  peculiarly  rigid  in  their  require* 
ment  that  the  law  of  the  situs  be  complied  with  in  regard  to 
the  transfer  of  the  title  to  that  class  of  property.  The  policies 
of  each  State  in  connection  with  the  transfer  of  land  within 
its  limits  are  justly  ranked  amongst  the  most  important  of 
all  its  policies,  no  outside  interference  with  which  will  be 
tolerated.  Every  effort  is  made  by  each  State  to  have  its  laws 
touching  the  devolution,  transfer,  and  charge  of  lands  within 
its  borders  as  definite  and  certain  as  possible.  Particular  for- 
malities are  required  which  are  not  required  in  other  matters* 
And  it  is  of  the  utmost  importance  that  the  legal  records  of 
such  transactions,  constituting chaijm.i2£  title^t^.lani}^ should  be 
kept  free  from  blemish,  irregularity,  or  confusion  with  the 
requirements  of  other  States. 

Hence  it  becomes  peculiarly  a  part  of  the  policy  of  every 
State  that  no  transactions  relating  to  the  transfer  of  any  interest 
in  or  title  to  immovable  property  situated  there  shall  be  upheld, 

1  United  States  v.  Crosby,  7  Cr.  115  ;  Clark  v.  Graham,  6  Wheat.  577 ; 
Kerr  o.  Moon,  9  Wheat  565;  McConnick  v  Sulliyant,  10  Wheat.  192; 
Darby  v.  Mayer,  10  Wheat  465 ;  Boss  v.  Ross,  129  Mass.  248,  245,  87  Am. 
Rep.  821;  and  other  cases  cited  in  note  5,  infra. 
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if  yiolative  of  its  ownlaw^  whether  valid  by  the  laws  of  foreign 
States  or  not.  These  considerations  are  amply  sufficient  to 
induce  the  courts  of  the  situs  of  land  (when  the  situs  is  the 
forum)  to  prefer  their  own  laws  upon  this  subject  to  those  of 
any  other  State.' 

Nor  will  the  courts  of  other  States  attempt  to  enforce  their 
own  laws  with  respect  to  land  situated  elsewhere,  not  only 
because  of  the  spirit  of  comity  and  their  unwillingness  to  en- 
gage in  conduct  towards  other  States,  which  they  would  not  tol- 
erate in  other  States  towards  themselves,  but  also,  and  perhaps 
chiefly,  because  of  their  utter  inability  to  render  any  judgment  or 
decree  that  would  be  final  and  effectual  to  transfer  any  interest 
in  the  land.*  Instead,  therefore,  of  rendering  idle  judgments  in 
accordance  with  their  own  law,  the  courts,  in  dealing  with  the 
title  to  foreign  real  estate,  will  seek  to  determine  the  rules 
laid  down  by  the  lex  situs  of  the  land,  and  will  decide  in  ac- 
cordance with  that  law,  for  to  it  the  parties  must  finally  appeal 
in  any  event.^ 

Thus  it  comes  to  be  a  well  settled  principle  of  private  inter- 
national law,  fortified  by  a  great  mass  of  authority,  that  all 
questions  relating  to  the  transfer  of  title  to  immovable  prop- 
erty, wherever  arising,  will  be  governed  by  the  lex  situs,  the 
law  of  the  ultimate  forum  in  which  all  such  questions  must 
finally  be  decided.* 

*  See  Williams  v.  SaundeiB,  6  Coldw.  (Texm.)  60,  76 ;  Sneed  v.  Ewin^ 
5  J.  J.  MaiBh.  (Ky.)  460,  22  Am.  Dec  41,  56. 

*  See  Dicey,  Oonfl.  L.  88-40 ;  Bodgers  «.  Bodgen,  56  Kan.  488,  48  Pac 
779,  781.    See  OmUander  v.  HoweU,  85  N.  Y.  657,  660. 

«  See  Hawley  v.  Jamea,  7  PaL  Ch.  (N.  T.)  218,  82  Am.  Deo.  628. 

*  Watkina  v.  Hohnao,  16  Pet.  26;  Roes  v.  Roaa,  129  Mass.  248,  245,  87 
Am.  Bep.  821;  Williams  v.  Saanden,  5  Ooldw.  (Tenn.)  60, 70 ;  Wick  v.  Daw* 
SOD,  42  W.  Va.  48,  24  S.  £.  587;  Swank  v,  Hafnagle,  111  Ind.  458,  12  N.  E. 
808 ;  Otis  v.  Gregory,  111  lod.  504,  18  N.  £.  89  ;  Carpenter  o.  Bell,  96  Tenn. 
294,  84  S.  W.  209 ;  Knox  v.  Jones,  47  N.  Y.  889,  895  ;  Bice  v.  Harbeson,  68 
N.  Y.  498,  502 ;  Staagg  v.  Atkinson,  144  Mass.  564,  569 ;  Ghipman  o.  Pea* 
body,  159  Mass.  420,  84  N.  E.  568  ;  Poison  o.  Stewart,  167  Mass.  211,  45  N.  E. 
787;  Richardson  v.  De  Giyenrille,  107  Mo.  422, 17  8.  W.  974,  977;  Keith  v. 
Keith,  97  Mo.  224, 10  S.  W.  597;  Lamar  o.  Scott,  8  Strob.  L.  (S.  C.)  562 ; 
Washbnm  v.  Van  Steenwyk,  82  Minn.  886, 20  N.  W.  824 ;  Heine  r.  Ins.  Co., 
45  La.  Ann.  770,  18  So.  1;  Bronson  v,  Lamber  Co.,  44  Minn.  848,  46  N.  W. 
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Not  only  does  tlie  lex  situs  control  transfers  of  land  to  the 
extent  of  invalidating  sach  transfers  of  title  as  are  not  in  ac- 
cordance with  the  lex  situs^  though  valid  where  entered  into, 
hut  the  converse  is  also  true.  If  valid  by  the  lex  situs^  the 
transaction  may  be  upheldi  though  invalid  where  entered  into.* 

A  qualification  of  the  rule  however  must  be  observed^  where 
the  question  relates  not  to  the  transfer  itself,  but  to  some  col- 
lateral incident  of  the  transfer.  Thus,  while  in  case  of  a  mort- 
gage of  land  or  an  assignment  thereof  for  the  benefit  of  creditors 
the  lex  situs  will  still  govern  to  the  extent  that  such  transfer 
constitutes  a  muniment  of  title  as  between  the  parties,  it  does 
not  follow  that  an  instrument  sufficient  for  this  purpose  under 
the  lex  situs,  but  which  transfers  a  title  voidable  by  creditors, 
will  in  the  latter  respect  dla^  be  governed  by  the  lex  situs. 
Such  matters  do  not  constitute  any  part  of  the  muniment  of 
title,  and  are  merely  matters  of  local  policy.  Such,  for  instanocy 
are  laws  of  the  situs  avoiding,  at  the  instance  of  creditors 
thereby  defrauded,  assignments  which  prefer  creditors,  or  to 
which  is  not  appended  an  inventory  of  the  property  assigned, 
or  to  which  bonds  by  the  trustees  for  the  due  performance  of 
their  duties  are  not  attached.  These  requirements,  and  others 
of  the  same  kind,  are  for  the  benefit  of  creditors.  As  between 
the  parties,  the  assignment,  if  in  conformity  to  the  lex  situs, 
is  valid,  and  if  no  creditors  complain,  will  be  sustained.  It  is 
manifest  that  requirements  like  those  above  mentioned  do  not 
constitute  part  of  the  title,  but  are  intended  for  the  collateral 
purpose  of  securing  creditors.  They  are  mere  matters  of  policy, 
and  may  or  may  not  be  intended  by  the  legislature  to  protect 
foreign  as  well  as  domestic  creditors,  their  effect  depending  upon 
the  interpretation  placed  upon  the  policy  by  the  courts  of  the 
situs  and  forum. 

570 ;  FoTd  v.  Ford,  70  Wis.  19,  88  K.  W.  188, 194 ;  Frarier  v.  Boggs,  87  Fla. 
807,  20  So.  245 ;  Bodgen  v.  Bodgers,  56  Ean.  488,  48  Psc  779,  781;  Glenn 
V.  Tlustle,  28  Hias.  42,  49 ;  Penfield  o.  Tower,  1  N.  D.  216,  46  N.  W.  418  t 
Post  V.  Bank,  188  IlL  569,  28  N.  £.  978 ;  Wood  v.  Wheeler,  111  N.  0.  281, 
16  S.  £.  418. 

*  Saeceanon  of  Oassidy,  40  La.  Ann.  827,  5  So.  292 ;  Post  v.  Bank,  188 
HL  559,  28  N.  E.  978;  Chipman  v.  Peabpdy,  159  Mass.  420,  84  N.  B.  568. 
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In  Buits  by  domestic  creditors  the  law  of  the  aittis  wHl  nn- 
doubtedlj  prevail^  not  because  it  is  the  lex  situs  however^  but 
because  it  is  the  lex  fori,  being  an  instance  pf  the  second  excep* 
tion.'  But  if  the  creditors  who  institute  the  suit  are  not  citi« 
senS|  unless  the  requirements  of  the  lex  situs  are  intended  to 
secure  cUl  creditors,  the  law  of  the  place  where  the  assignment 
is  made  (lex  loci  contractus)  will  control  in  these  particulars, 
even  though  the  subject  be  real  estate  located  elsewhere.* 

So  also  with  respect  to  mortgages  of  land,  though  the  mort« 
gage  itself  must  be  such  as  will  constitute  a  transfer  of  title 
under  the  lex  situs,  the  question  as  to  whether  the  debt  secured 
thereby  (if  contracted  in  another  State)  is  a  valid  consideration 
to  support  the  mortgage  (for  instance,  whether  it  is  usurious)  is 
to  be  determined  by  the  law  which  properly  governs  the  validity 
of  the  debt.* 

The  same  may  also  be  said  of  contracts  to  convey  land  situ- 
ated elsewhere.  So  far  as  they  constitute  links  in  the  chain  of 
title  (passing  the  equitable  title  thereto),  they  are  to  be  gov- 
erned by  the  lex  situs  of  the  land.  But  if  the  vendee  waives 
right  to  a  conveyance,  or  has  none,  and  looks  upon  it  in  the 


T  Ante,  §  8  ;  Bfayv.  Bank,  122  IlL  £51,  13  N.  E.  806  ;  Williams  v.  Diy 
GoodB  Co^  4  Okl.  146,  48  PM.  1148,  1149;  Long  v.  Girdwood,  160  Peon.  8t 
418,  28  L.  B.  A.  88,  note. 

*  May  V.  Bank,  122  lU.  661, 18  N.  &  806 ;  Jofflaid  v.  B£ay,  180  IlL  87, 
22  K.  £.  477;  WiUiama  v.  Drj  Goods  Co.,  4  Okl.  146,  48  Pao.  1148 ;  Ungw. 
GIrdwood,  160  Penn.  St  418,  28  L.  S.  A.  88,  note,  24  Atl.  711 ;  Thniston  v. 
Boienfield,  42  Mo.  474  ;  Chafee  v.  Bank,  71  Ma.  614,  86  Am.  Rep.  846.  But 
see  Moore  v.  Ghueh,  70  la.  208,  69  Am.  Rep.  480.  It  ia  otherwise  if  the 
policy  of  the  State  ia  violated  by  the  aasignment  Bank  o.  Stellinga,  81  S.  0. 
860,  0  S.  E.  1028.  In  respect  to  this  point,  there  is  no  differenoe  in  principle 
between  assignments  of  land  and  of  personalty.  See  post,  §§  188-186.  In 
oaae  of  inwolwiiairy  assignments  of  land  nnder  foreign  insolvent  or  hankmpfc 
laws,  snch  assignments  being  given  no  exterritorial  foroe  in  the  United  States^ 
the  lex  fori  (or  lex  aitna)  will  govern,  at  least  as  to  creditors  domioiled  in 
other  Statea  than  that  where  snch  aasignment  oconrs.  See  Townsend  v.  Coxe^ 
161  IlL  6^  87  N.  E.  680;  Moore  v.  Land,  eto.  Co.,  82  Md.  288,88  AtL  641; 
Harvey  v.  £dena,66  Tex.  420,  6  &  W.  806 ;  poet,  1 188. 

•  Fessenden  v.  Taft,  66  N.  H.  80, 17  AtL  718,  714;  Klinck  v.  Prio^  4 W. 
Vs.  4,  6  Am.  Bep.  268.  See  Boidea  v.  Field,  78  Fed.  742.  Bat  see  Chap- 
man 9.  Bobertson,  6  PaL  Oh.  (N.  T.)  627,  81  Am.  Dec  264. 
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light  of  a  mere  personal  contract,  suing  for  damages  for  the 
breach  thereof,  it  will  be  governed  by  the  law  properly  appli- 
cable to  an  ordinary  executory  contract.^®  Whether  the  latter 
principle  will  apply  in  case  of  a  suit  by  the  vendee  for  the 
specific  execution  of  a  deed  to  the  land,  instead  of  a  suit  for 
damages,  may  be  doubtful.  It  is  believed  however  that  it  wil]| 
at  least  in  cases  where  a  proper  deed  can  be  made,  in  conformity 
to  the  lex  situs  of  the  land.^  The  courts  of  the  situs  would 
recognize  and  enforce  a  contract  of  this  character,  even  though 
not  in  conformity  to  the  lex  situs,  if  it  conforms  to  the  proper 
law.  If  they  did  not,  there  would  be  nothing  to  prevent  the 
courts  of  other  States  from  compelling  the  vendor  to  make  a 
suitable  deed,  in  accordance  with  the  lex  situs,  which  the  courts 
of  the  situs  would  be  bound  to  recognize." 

§  12.  Same  —  Application  of  Ziaz  Situs  to  Transfers  of 
Ziand,  and  Liens  ttiereon.  —  Subject  to  the  qualifications  men- 
tioned in  the  preceding  section,  the  lex  situs  regulates  all 
transfers  of  land,  in  every  point  which  constitutes  part  of  the 
conveyance. 

Thus,  the  capacity  to  devise  lands,  or  to  be  a  devisee  thereof, 
or  to  transfer  them  inter  vivos  by  conveyance  or  mortgage,  will 
be  controlled  by  the  lex  situs  of  the  realty.^    So  also  the  forms 

^  See  Glenn  v.  Thistle,  28  Mibs.  42. 

u  The  kind  of  oonyejAnce  which  is  to  be  made  in  pursnance  of  the  contract 
of  sale  is  to  be  determined  by  the  lex  situs  of  the  land,  that  being  the  place 
of  performance  of  the  contract.  See  Carnegie  o.  Morrison,  2  Met  (Mass.) 
881,  898. 

^  This  is  the  conclusion  of  a  majority  of  the  court  in  Poison  v.  Stewart^ 
167  Mass.  211,  46  N.  E.  787.  That  case  however  was  a  suit  for  the  specific 
performance  of  a  covenant  by  a  husband  made  in  North  Carolina  to  release 
and  extingiMi  his  marital  rights  in  the  wife's  land  in  Massachusetts.  The 
covenant  did  not  purport  to  p<u$  any  title.  But  the  principle  would  seem  to 
be  the  same. 

i  Carpenter  o.  Bell,  96  Tenn.  294,  84  S.  W.  209 ;  Williams  o.  Saunders, 
5  Coldw.  (Tenn.)  60,  72 ;  Frazier  v.  Boggs,  87  Fla.  807,  20  So.  245  ;  Ford  «. 
Ford,  70  Wis.  19,  88  K.  W.  188 ;  Cochran  v.  Benton,  126  Ind.  58,  25  N.  £. 
870;  OtlB  V.  Oregory,  111  Ind.  504,  18  N.  £.  89;  Bethell  o.  BetheU,  54  Ind. 
428,  28  Am.  Rep.  650.  652 ;  Poison  v.  Stewart,  167  Mass.  211,  218,  45  N.  £. 
787;  Boehme  v.  Ball,  51  K.  J.  Eq.  574,  26  AtL  882;  White  v.  Howard,  88 
Conn.  842. 
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and  solemnities  required  by  the  lex  situs  for  valid  conyeyances 
or  devises  of  land,  or  for  powers  of  attorney  to  convey  the  same, 
must  be  followed.  Compliance  with  the  law  of  the  party's  dom- 
icil  or  of  the  place  where  the  instrument  is  executed  will  not 
suifice.' 

The  same  principle  applies  in  the  determination  of  the  validity 
and  effect  of  the  substantial  provisions  of  the  conveyance,  mort- 
gage, or  devise.     The  lex  situs  of  the  land  governs.' 

So  it  is  also  in  respect  to  the  devolution  of  land  by  descent. 
Ko  one  is  heir  to  a  deceased  owner  of  land,  unless  he  belongs 
to  the  class  designated  as  such  by  the  lex  situs  of  the  land.^ 
And  the  same  law  will  control  the  shares  each  heir  shall  inherit, 
as  whether  they  shall  take  per  capita  or  per  stirpes.^  If  the 
rules  of  primogeniture  or  of  representation  prevail  in  the  State 
where  the  land  is  situated,  they  will  furnish  the  guide,  what- 
ever may  be  the  law  of  descent  in  the  domicil  of  the  deceased 
owner.  As  was  said  in  a  leading  case:  *  '^  If  a  man  domiciled 
in  England  has  two  legitimate  sons  there  and  dies  intestate, 
owning   land  in  Massachusetts,  both  sons  have  the  status  of 

>  Eerr  v.  Moon,  9  Wheat  565 ;  Clark  v,  Graham,  6  Wheat  577;  Williama 
V.  Saanden,  5  Goldw.  (Tenn.)  60,  72 ;  OtU  v,  Gregoiy,  111  Ind.  504, 13  N.  £. 
89 ;  Bethell  v.  Bethell,  54  Ind.  428,  28  Am.  Bep.  650,  652  ;  Bobs  v.  Ross,  129 
Mass.  248,  245,  87  Am.  Rep.  821 ;  Ford  o.  Ford,  70  Wis.  19,  88  N.  W.  188, 
194  ;  Succession  of  Larendon,  89  La.  An.  952,  8  So.  219,  220. 

•  McGoon  V.  Scales,  9  WalL  28 ;  Boss  v.  Ross,  129  Mass.  248,  245,  87  Am. 
Bep.  821 ;  Williams  v.  Saunders,  5  Goldw.  (Tenn.)  60,  72,  75 ;  Hawley  v. 
James,  7  Pai.  Ch.  (N.  Y.)  218,  82  Am.  Dec.  628 ;  Frazier  v.  Boggs,  87  Fla. 
807,  20  So.  245 ;  Bethell  v.  Bethell,  54  Ind.  428,  23  Am.  Bep.  650,  652 ; 
Bronson  v.  Lumber  Co.,  44  Minn.  848,  46  N.  W.  570,  571 ;  Penfield  v.  Tower, 
1  K.  D.  216,  46  N.  W.  418  ;  Succession  of  Cassidy,  40  La.  Ann.  827,  5  So. 
292,  295. 

«  Woodward  v.  Woodward,  87  Tenn.  644,  11  8.  W.  892,  895 ;  Williams  v. 
Saunders,  5  Cdldw.  (Tenn.)  60,  75  ;  McGoon  v.  Scales,  9  WalL  28  ;  Miller  v. 
Miller,  91  N.  Y.  815 ;  Gray  v.  Holmes,  57  Kan.  217,  45  Pac  596,  83  L.  R.  A. 
207;  Warren  «.  Prescott,  84  Me.  488, 17  L.  B.  A.  485,  note ;  Boss  v.  Boss, 
129  Mass.  248,  87  Am.  Bep.  821 ;  Smith  r.  Derr,  84  Penn.  St  126,  75  Am. 
Dec  641 ;  Birtwhistle  v.  Yardill,  5  B.  &  C.  488,  7  01.  &  F.  895. 

•  Story,  Confl.  L.  §  481  a. 

•  Boos  r.  Boas,  129  Mass,  248,  247,  87  Am.  Bep.  821.  See  also  Btarj, 
Confl.  L.  {  481  a. 
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legitimate  children  here,  hut  hy  yirtue  of  our  statute  of  de* 
Boents  the  land  descends  to  them  equally,  and  not  to  the 
eldest  son  alone,  as  by  the  law  of  England." 

But  though  it  is  well  settled  that  the  lex  situs  shall  deter- 
mine who  shall  inherit  lands,  it  has  not  always  been  found  easy 
to  interpret  that  law*  For  example,  should  that  law  provide 
that  an  intestate's  land  shall  go  to  his  '^ children,''  a  question 
may  be,  and  has  been,  raised  whether  that  term  will  include 
bastard  children,  subsequently  legitimated  by  a  proper  foreign 
lawJ 

In  such  ease,  if  the  lex  situs  of  the  land  also  admits  of  sub- 
sequent legitimation,  though  by  a  difEerent  method,  there  can  be 
little  doubt  that  such  a  child  will  be  included  in  the  class  desig* 
nated  by  the  lex  situs  as  '^children."*  It  is  in  cases  where 
the  policy  of  the  situs  altogether  prohibits  such  legislation  that 
most  difficulty  arises.  The  famous  English  case  of  Birtwhistle 
0.  VardilP  was  of  this  character.  The  question  there  was 
whether  a  bastard  son  of  Scotch  parents,  afterwards  legiti- 
mated by  the  marriage  of  the  parents  (which  by  the  law  of  Scot- 
land had  that  effect),  could  inherit  lands  in  England  as  heir. 
The  Court  of  King's  Bench  held  that  he  could  not,  though  ad- 
mitting that  he  must  be  considered  in  England  as  legitimate. 
This  decision,  after  elaborate  argument,  was  affirmed  in  the 
House  of  Lords.  The  decision  was  based  upon  the  strict  letter 
of  the  English  statute  of  Merton,  and  the  history  of  its  pas- 
sage. ^^  That  statute^  was  construed  to  mean  that,  in  order  to 
inherit,  the  claimant  tnust  not  only  be  a  legitimate  child  (which 
was  admitted  to  be  the  fact  in  this  case),  but  must  also  have 
been  bom  in  wedlock. 

T  The  '*  proper  law  "  goTeming  the  statna  of  a  bastard  sabeeqnentljr  legiti- 
mated will  be  examined  hereafter.    Poat^  §§  97  et  aeq. 

•  Ro88  9.  Bo88»  129  Kaas.  24S,  87  Am.  Rep.  321 ;  Gray  r.  Holmea,  57  Kan. 
917,  45  Pac  596,  83  L.  R.  A.  207. 

•  5B.&C.  43&    AfterwardaafBrmedintheHonaeof  LoTds,7G.&F.  895. 
^  The  atatate  of  Merton  was  paaaed  by  the  English  nobility  in  Parltament 

in  response  to  a  demand  of  the  clergy  that  the  Roman  law  of  legitimation  jwr 
8ub9equen$  mairim(mium  be  adopted  in  England.  The  assembled  barons  cnrtly 
and  emphatically  declined  thiongh  the  statute  of  Merton.  See  Ross  v.  Roes^ 
X29  Mass.  248,  252,  87  Am.  Rep.  821. 
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But  the  Ixusis  of  the  English  decision  is  purely  technioal, 
being  founded  on  the  statute  of  Merton  alone,  and  the  modem 
tendency  in  the  United  States  —  at  least  in  States  where  that 
statute  is  held  not  to  be  in  force  — >  seems  to  be  in  favor  of  per- 
mitting the  subsequentlj  legitimated  bastard  to  inherit,  pro- 
rided  his  status  of  legitimacy  has  been  fixed  by  the  proper 
law.^  Thus  in  a  New  York  case,^'  an  action  of  ejectment  was 
brought  there  by  the  plaintiff,  who  was  born  a  bastard.  The 
parents  subsequently  intermarried  in  the  State  of  their  domicil, 
the  effect  of  which,  by  the  domiciliary  law,  was  to  legitimate 
the  infant  The  law  of  New  York  did  not  permit  such  an  effect 
to  a  subsequent  marriage.  The  plaintiff  claimed  the  New  York 
land  as  heir  to  his  father,  under  a  statute  of  that  State  pro- 
viding th^t  the  land  should  pass  to  ^'  the  lineal  descendants ''  of 
the  decedent.  It  was  also  provided  by  the  laws  of  New  York 
that  ^'  children  and  relatives  who  are  illegitimate  shall  not  be 
entitled  to  inherit."  It  was  held  that  the  plaintiff,  being  legiti- 
mate by  '^the  proper  law,"  must  be  so  considered  in  New  York, 
and  accordingly  he  recovered  the  land. 

The  same  doctrine  is  applicable,  in  America  at  least,  to  chil- 
dren legally  adopted  in  accordance  with  the  proper  law,  where 
that  law  gives  them  the  same  status  and  puts  them  on  the  same 
footing  as  the  real  children  of  the  adopting  parent*  They  wiU 
in  general  be  entitled  to  inherit  land  from  the  adopting  parent 

u  Miller  r.  MUler,  91  N.  T.  815 ;  Scott  v.  Key,  11  La.  Ann.  232  ;  Wood- 
ward V.  Woodward,  87  Tenn.  044,  11  S.  W.  892, 895 ;  Boss  r.  Rosa,  129  Masa. 
248,  256,  87  Am.  Rep.  821.  Smith  r.  Kdly,  28  Mlsa.  167,  55  Am.  Deo.  87, 
WIS  a  case  m  which  tbe  child  waa  not  legitimated  by  the  **  proper  law."  See 
PMt,  §§  97  et  aeq.  Even  in  England  the  nle  is  believed  to  be  otherwiae  with 
iwpeet  to  the  snoceasion  of  personal  property,  the  statute  of  Merton  not 
beiDg  applicable.  See  Wrlght'a  Tmiits,  2  K.  &  J.  595,  25  L.  J.  (Ch. )  621  ; 
Goodman  9,  Goodman,  8  Giff.  648;  Goodman's  Tmsta,  17  Ch.  IMv.  266; 
Skottowe  V.  Yoong,  L.  B.  11  Eq.  474 ;  Roaa  v.  Rosa,  129  Mass.  248,  256» 

87  Am.  Rep.  821.  Some  of  the  American  oonrta  however  have  followed, 
with  reapect  to  lands,  the  decision  in  Birtwhistle  r.  Yardill,  holding  that  the 
•tetnte  of  Merton  is  in  force  in  their  Statea.  Smith  v.  Derr,  84  Penn.  St.  126, 
75  Am.  Dec.  641 ;  Williama  v.  Kimball,  85  Fla.  49, 16  Sa  783.  See  Bamnm 
V.  Barnnm,  42  Md.  252  ;  Keegan  v.  Gmghty,  101  UL  26;  Smith  v.  Kally, 

88  Miss.  167,  55  Am.  Dec.  87. 

u  Miller  v.  MiUer,  91  H.  T.  81& 
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in  other  States,  as  if  they  were  in  reality  lineal  descendants  of 
the  adopter.*' 

The  provisions  of  a  deed  of  conveyance  of  land  will  he  in 
general  governed  hy  the  lex  situs  of  the  land,  not  only  with 
respect  to  their  validity  and  effect,  as  has  heen  already  shown, 
hut  also  with  respect  to  the  interpretation  to  he  given  am- 
higuous  legal  phrases  used  therein,  such  as  ''heirs;"  ''chil- 
dren "  (as  whether  including  illegitimate  or  legitimate  children) ; 
"  hrothers  "  (as  whether  or  not  including  those  of  the  half-hlood) ; 
whether  or  not  a  provision  for  a  wife  is  to  he  deemed  intended 
in  lieu  of  her  dower ;  whether  a  limitation  to  one  for  life,  with 
remainder  to  his  heirs,  vests  an  inheritance  in  the  ancestor,  etc 
Where  the  legal  effect  of  such  provisions  in  a  deed  varies  in 
different  States  the  lex  situs  of  the  land  (not  the  lex  loci  con- 
tractus), it  is  helieved,  will  control;  for  in  the  construction  of 
a  deed  to  land,  legal  terms  are  g^ven  their  strict  legal  inter- 
pretation, in  the  ahsence  of  plain  evidence  of  a  contrary  intent. 
They  constitute,  as  it  were,  rules  of  property,  muniments  of 
title.*^  It  may  he  douhted,  however,  whether  the  same  rule 
will  necessarily  control  the  interpretation  of  amhiguous  phrases 
in  a  deed,  when  the  phrases  in  question  have  no  particular  legal 
signification  in  connection  with  transfers  of  land.  In  regard 
to  such  matters  the  actual,  not  the  legal,  meaning  of  the 
grantor's  words  will  be  sought^   in  accordance  with  the  prin- 

1*  Ross  r.  Ross,  129  Mass.  248,  87  Am.  Rep.  821 ;  Melvin  v.  Martin,  18 
R.  I.  650,  80  AtL  467  ;  Gray  v.  Holmes,  57  Kan.  217,  45  Pac.  596, 38  L.R.  A. 
207;  Keegan  v.  Geraghty,  101  111.  26 ;  Tan  Matre  v.  Sankey,  148  111.  856, 
Ze  N.  £.  628.  It  would  seem  to  be  otherwise  where  the  recognition  of  the 
foreign  status  might  result  in  injustice  to  third  persons,  citizens  of  the  forum, 
as  where  the  adopted  child  claims  to  inherit,  because  of  the  adoption,  from 
coUaieral  kindred  of  the  adopting  parent,  unless  the  statutes  of  the  situs 
provide  for  such  a  case.  Keegan  v.  Geraghty,  101  111.  26 ;  Van  Matre  «. 
Sankey,  148  111.  856,  86  N.  £.  628.  See  Loring  v.  Thomdike,  5  Allen 
(Mass.),  257. 

14  Van  Matre  v.  Sankey,  148  111.  856,  86  K.  £.  628 ;  McCartney  v.  Osbum, 
118  111.  408,  9  N.  £.  210  ;  Brown  r.  Bank,  44  Ohio  St  269,  6  N.  £.  648 ; 
Staigg  V,  Atkinson,  144  Mass.  564,  12  N.  E.  854 ;  Jennings  v.  Jennings, 
21  Ohio  St  56 ;  Richardson  v.  De  Givernlle,  107  Mo.  422  ;  17  S.  W.  974, 
977  ;  Ba;cter  v.  Willey,  9  Yt  276,  81  Am.  Dec.  628. 
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ciples  whereby  is  determined  the  law  goyeming  the  interpreta- 
tion of  ordinary  contracfcfl,  hereafter  to  be  noted.  ^'^ 

But  in  the  case  of  a  devue,  the  courts  are  more  prone  to 
abide  by  the  actual  (as  opposed  to  the  legal  or  constructive) 
intent  of  the  testator,  in  matters  depending  merely  upon  his 
will.  The  law  which  he  most  probably  had  in  mind  when  he 
used  the  words  (generally  the  lex  domicilii  of  the  testator),  it 
is  believedy  will  determine  the  testator's  meaning.^* 

Whether  a  valid  trust  in  lands  is  created  by  the  provisions  of 
a  deed  or  will,  whether  or  not  a  trust  results  by  implication  of 
law,  whether  or  not  a  conveyance  absolute  on  its  face  shall  be 
deemed  a  mortgage,  and  other  questions  of  this  character,  are 
to  be  governed  by  the  lex  situs." 

Another  point  that  should  be  observed  in  this  connection 
arises  in  regard  to  the  effect  to  be  given  to  covenants  contained 
in  a  deed  conveying  lands,  where  the  deed  is  executed  and  the 
grantor  resides  in  one  State,  and  the  land  is  situated  in  another. 
In  the  solution  of  this  question,  it  must  first  be  observed  that 
although  a  covenant  is  contained  in  a  deed  of  conveyance  it  is 
itself  in  general  only  an  executory  contract,  and  for  most  pur* 
poses  it  is  to  be  governed  by  the  law  controlling  executory  con- 
tracts. But  if  it  be  a  covenant  running  with  the  land,  especially 
if  it  be  a  covenant  of  title,  it  is  the  better  opinion  that  the 
effect  of  it  must  be  determined  by  the  lex  situs  in  all  cases 
where  its  breach  imposes  a  liability  or  confers  a  right  upon  the 
party  holding  the  title  to  the  land.  A  covenant  of  title  follows 
the  title  and  should  therefore  be  governed  by  the  same  law^ 
though  the  liability  be  sought  to  be  infl^posed  elsewhere.^* 

^  PoBt»  {  180.    See  Mullen  v.  Reed,  64  Ck>mi.  240,  29  Atl.  478. 

i«  Post,  {  145 :  Story,  Gonfl.  L.  §{  479  A,  479  m.  There  is  authority 
however  in  favor  of  the  lex  situs  of  the  land  in  suoh  cases.  See  Van  Matm 
V.  Sankey,  148  III  856,  86  N.  £.  628  ;  McCartney  v.  Osbum,  118  IlL  408» 
9  N.  E.  210.    But  see  SUigg  v.  Atkinson,  144  Mass.  564,  12  N.  E.  854. 

17  Hawley  v.  James,  7  Pai.  Ch.  (N.  Y.)  218,  82  Am.  Dec  628 ;  Penfield 
9.  Tower,  1  K.  D.  216,  46  N.  W.  418  ;  Baxter  v.  Willey,  9  Yt.  276,  81  Anu 
Dec.  628 ;  Depas  v.  Mayo,  11  Mo.  814,  49  Am.  Dec  88. 

>•  Poet,S  185;  Dickinson  v.  Hoomes,  8  Grstt  (Ya.)  858,  410  ;  Succession 
•f  Cassidy,  40  U.  Ann.  827,  5  So.  292 ;  Bethell  v.  Bethell,  54  Ind.  428,  23  Am. 
Rep.  650.  But  see  Brown  v.  Bank,  44  Ohio  St.  269,  6  N.  B.  648,  which  ap- 
peals not  to  have  been  veiy  carefully  oonsldered* 
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So,  according  to  the  better  opinion,  the  right  of  a  creditor  to 
charge  in  equity  a  married  woman's  equitable  separate  estate  in 
lands  (apart  from  charging  her  personally)  is  to  be  determined 
by  the  lex  situs  of  the  land,  regardless  of  the  locality  of  the 
debt.  Such  a  claim  on  the  part  of  the  creditor  is  practically 
the  assertion  of  a  lien,  created  as  to  the  wife  in  invitam ;  and 
the  effect  of  a  lien  upon  land,  as  well  as  the  capacity  to  create 
such  a  lien,  since  it  affects  the  title  to  the  land,  is  to  be  g0T<* 
emed  by  the  lex  situs.^ 

So  also  the  marital  rights  of  the  husband  or  wife  in  the  lands 
of  the  consort,  such  as  dower  or  curtesy  under  the  common  law 
system,  community  rights  under  the  civil  law,  or  other  rights 
of  a  similar  nature  created  by  the  statutes  of  particular  states, 
will  be  regulated  by  the  lex  situs  of  the  land  in  question,  and 
not  by  the  law  of  the  parties'  domicil,  nor  by  that  of  the  place 
where  the  marriage  was  contracted.*^  And  the  effect  of  a  divorce 
of  the  parties  upon  their  marital  rights  in  the  lands  of  the  con- 
sort will  be  governed  by  the  same  law,  regardless  of  the  law  of 
the  place  of  divorce,^  although  the  validity  of  the  divorce  itself 
will  be  determined  upon  entirely  different  principles.^ 

$  13.  Meaning  of  "  Xmmorabla  Property  "  in  Private  Inter* 
national  Zaw. — In  the  previous  sections  the  term  ^Mmmovable 
property"  has  been  used  as  synonymous  with  ^^real  property,'' 
and  for  the  most  part  they  may  be  used  interchangeably.     In- 

^  Bank  v.  Williams,  40  Misa.  618,  12  Am.  Bep.  319;  Wicka  v.  Dawaon, 
42  W.  Va.  48,  24  8.  B.  M7;  La  Sella  v.  Woolery,  14  Wash.  70,  44  Pao.  115^ 
82  L.  B.  A.  75 ;  Johnston  p.  Gftwtiy,  11  Mo.  App  822 ;  Cochimii «.  Banton, 
126  Ind.  68,  25  N.  K.  870;  9gmk  v.  Hofiiagle,  111  Ind.  458,  12  N.  E.  808. 
Bat  see  Stoir,  Confl.  L.  {§  266,  267,  268 ;  Spearman  v.  Ward,  114  Penn.  St 
684,  8  Atl.  480.  These  aothoiities  regard  the  charge  upon  the  land  aa  a  part 
of  the  married  woman'a  obligation,  and  govemed  by  the  lex  solutionis  of  her 
eontraot. 

•»  Lamar  v.  Scott,  8  Strob.  L.  (3.  G.)  562 ;  Staigg  v,  Atkinson,  144  Mass. 
564, 12  K.  £.  854  ;  Kneeland  r.  Bnslej,  Meigs  (Tenn.),  620, 88  Aul  Dec  168; 
BtchaTdson  v.  DeGiverWlle,  107  Ma  422, 17  a  W.  974,  977. 

n  Barber  v.  Boot,  10  Mass.  260 ;  Boas  v.  Boss,  129  Mass.  248,  248,  87  Am. 
Ilep.  821;  Harding  v,  Alden,  9  Greenl.  (Me.)  140,  28  Am.  Dec.  549;  McOiil 
V.  Deming,  44  Ohio  St  645,  11  K.  B.  118,  128;  HUbLsh  v.  Battel,  145  Ind. 
59,  88  L.  B.  A.  788,  787. 

**  See  post,  §{  89  et  seq. 
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deed  it  may  be  postnlaied  that  all  such  property  as  at  common 
law  was  real  estate  is  to  be  classed  as  immovable  property.^ 
But  the  reverse  of  this  is  not  always  true.  It  is  the  quality  of 
immovability  which  inteniational  law  looks  to.  Thus,  terms  for 
years  or  leasehold  estates  constitute  immovable  property,  and 
yet  at  common  law  they  are  to  be  deemed  personalty.  From 
the  standpoint  of  international  law,  these  interests,  according 
to  the  better  opinion^  are  to  be  classed  as  immovables,  to  be 
regulated  by  the  lex  sitos  of  the  land.'  On  the  other  hand* 
property  may  be  movable  (following  the  owner),  thongh  con* 
sidered  in  the  State  where  it  is  situated  as  real  property  for 
some  parposes.* 

In  any  event,  it  is  universally  admitted  that  each  State  may 
impress  upon  all  property  within  its  limits  whatsoever  character 
it  sees  fit,  and  that  character  will  attach  to  it  everywhere,  as 
long  as  the  property  remains  within  that  jurisdiction.  The  lex 
situs  will  determine  what  is  or  is  not  to  be  considered  real  or 
immovable  property  so  as  to  possess  a  locality  of  its  own.^  But 
if  personalty  has  impressed  upon  it  by  the  law  of  its  actual  situs 
the  character  of  real  estate,  as  was  sometimes  the  case  in  South* 
em  States,  prior  to  the  war,  with  respect  to  slaves,  and  such 
property  is  afterwards  removed  to  another  State  by  whose  law  it 
is  to  be  regarded  as  perso^ialty,  the  latter  character  is  deemed  to 
have  been  imposed  upon  it  from  the  time  of  the  removal.* 

^  Story,  GonfL  L.  {  447. 

>  Oioey,  ConfL  L.  72 ;  Whirt  Confl.  L.  §|  286,  287;  Saeed  v.  Swing, 
6  J.  J.  Manh.  (Ky.)  460,  22  Anu  Dec  41,  58,  59,  60.  Bot  see  Despaid  «. 
Ghaitshill,  58  K.  T.  102. 

•  Sneed  v.  Bwing^  5  J.  J.  Manh.  (Kj.)  460,  22  Am.  Dee.  41,  56,  61; 
MeCoUnm  ».  Smith,  Meigs  (Tenn.),  842,  88  Am.  Dec  147,  148i  la  the  first 
ease,  a  testator  domiciled  in  IndiaBa  owned  slaves  and  other  property  in  Ken* 
tacky.  The  Kentncky  kw  dedaied  alavea  descendible  to  the  heirs  like  Uod^ 
bat  the  court  held  the  wfll  to  be  gofsnied  by  Indiana  law  (lez  domicilii). 

«  Ohapman  v,  Robertson,  6  Pai  Ch.  (N.  T. )  627,  680,  81  Am.  Dee.  264 ; 
Neweomer  v.  Orem,  2  Md.  297,  56  Am.  Dec  717,  718 ;  Lamar  r.  Soott^ 
S  Stioh.  L.  (S.  G)  562 ;  Onillander  v.  Howell,  85  N.  Y.  657,  668 ;  MeCoUom 
9.  Smith,  Meigs  (Tens.),  842,  88  Am.  Dec  147,  148;  Kneeland  v.  Ensley» 
Ifieigs  (Tenn.),  620^  88  Am.  Dec  168,  169.  See  Union  Bank  r.  Hartwel], 
84  Ala.  879,  4  So.  156, 157;  Story,  Confl.  L.  t  447. 

*  Minor  v.  CardweU,  87  Mc  850,  90  Am.  Dec  890.    Hie  rents  and  profiti 
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If  the  owner  of  land  directs  his  lands  to  be  sold  and  con- 
verted into  personalty,  the  question  whether  the  principle  of 
equitable  conversion  will  apply  so  as  to  convert  it  instatUer  into 
personalty,  or  whether  it  shall  remain  land,  will  depend  upon 
the  lex  situs  of  the  land.*  On  the  other  hand,  should  a  testatori 
domiciled  in  one  State,  by  his  will  direct  personalty  to  be  in* 
vested  in  land,  so  that  an  equitable  conversion  into  land  takes 
place,  the  essential  validity  of  the  trusts  or  provisions  of  the 
will  should  be  controlled,  not  by  the  law  of  the  testator's  domi- 
cil  (as  if  it  were  a  will  of  personalty  7),  but  by  the  lex  situs  of 
the  land  actually  purchased  under  the  directions  of  the  will.* 
But  in  the  latter  case,  the  question  whether  in  the  first  instance 
there  is  an  equitable  conversion  of  the  money  into  land  must  be 
decided  in  accordance  with  the  law  of  the  testator's  domicil,  for 
that  is  the  law  by  which  his  will  is  to  be  interpreted.^  Hence 
also  the  question  whether  or  not  the  testator  had  the  legal  capa- 
city to  make  the  will  is  to  be  determined  by  the  law  of  his 

of  laods  (already  aocnied)  are  personal  property,  and,  like  other  personalty, 
are  legally  situate  with  the  owner.  Cameron  v,  Watson,  40  Miss.  191,  208  s 
Wood  V.  Wood,  6  PaL  Ch.  (N.  Y.)  596,  605,  28  Am.  Dec.  45L 

*  Curtis  v.  Hutton,  14  Yes.  587;  Hawley  v,  James,  7  Pal.  Ch.  (N.  Y.)  218, 
82  Am.  Dec.  628,  625 ;  Newcomer  v,  Orem,  2  Md.  297,  56  Am.  Dec  717, 
718-19 ;  Chamberlain  v.  Chamberlain,  43  N.  Y.  424,  482-$  Hope  v.  Brewer, 
186  N.  Y.  126 ;  Hobson  «.  Hale,  95  N.  Y.  588 ;  Bible  Society  v,  Pendleton, 
7  W.  Ya.  79  ;  Ford  v.  Foid,  80  Mich.  42,  44  K.  W.  1057;  Penfield  v.  Tower, 
1  N.  D.  216,  46  N.  W.  418. 

7  Poet,  1 144. 

*  Ford  9.  Ford,  80  Mich.  42,  44  N.  W.  1067;  Penfield  0.  Tower,  1  N.  D. 
216,  46  N.  W.  418.  Bat  see  Wood  v.  Wood,  5  PaL  Ch.  (N.  Y.)  596,  28  Am. 
Dec.  461,  in  which  it  was  held  that  a  will  made  by  a  citizen  of  New  York, 
directing  Ms  personalty  to  be  invested  in  Ohio  lands  npon  trosts  violating  the 
New  York  law  against  perpetuities,  most  be  governed  by  New  York  law.  It 
might  well  be  asked.  Why  f  If  the  provisions  of  the  will  had  been  carried 
out,  the  money  would  have  gone  to  the  person  in  Ohio  from  whom  the  land 
there  was  purchased,  and  the  land  would  have  been  in  Ohio.  Of  what  interest 
oonld  it  be  to  New  York  whether  or  not  Ohio  property  was  held  in  perpetuity  f 
This  case  seems  to  have  been  tacitly  overruled  by  the  later  New  York  cases. 
Thus,  it  is  said  in  Chamberlain  v.  Chamberlain,  48  N.  Y.  424,  484:  <*  It  is  no 
part  of  the  policy  of  New  York  to  interdict  perpetuities  or  gifts  in  mortmain 
in  Pennsylvania." 

*  See  post,  §{  145  et  seq. 
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domicil,  not  the  lex  situs  of  the  land  into  which  he  directs  his 
money  to  be  converted.  For  unless  the  will  is  a  valid  will  of 
the  personalty,  the  conversion  into  land  cannot  take  place.^ 

§  14.  Application  of  Laz  Situs  to  TranaaotionB  relating  to 
Movable  Property.  —  It  is  a  general  principle  of  private  inter- 
national law  that  movable  property,  such  as  chattels  and  choses 
in  action,  are  to  be  considered  in  contemplation  of  law  as  situ^ 
ated  with  the  owner,  regardless  of  their  actual  locality.  The 
maxim  ^'mobilia  personam  sequuntur"  applies  very  generally; 
so  that  no  matter  where  the  chattels  may  be  actually  situated, 
their  legal  situs  follows  the. situs  of  the  owner  himself.^ 

But  if  the  movables  are  situated  in  one  State  and  the  owner 
has  his  situs  in  another,  transfers  may  be  made  by  him,  the 
enforcement  of  which  may  contravene  the  interests  or  policy  of 
the  State  where  the  property  is  situated,  or  may  work  a  wrong 
upon  its  people,  or  may  be  contrary  to  its  views  of  morality. 
These  are  the  very  cases  which  constitute  exceptions  to  the 
operation  of  a  proper  law.'  Hence  if,  under  such  circumstances, 
it  is  attempted  to  enforce  the  transfer  in  the  State  where  the 
property  is  actually  situated  (and  such  questions  will  in  general 
arise  there)  that  State  becomes  the  forum,  and  the  lex  fori 
will  be  substituted  for  the  proper  foreign  law  (the  law  of  the 
situs  of  the  owner),  in  accordance  with  the  principles  already 
noticed  in  discussing  these  exceptions.  It  therefore  frequently 
comes  about,  where  there  is  a  litigation  over  the  transfer  of 
movables  situated  in  the  State  where  the  suit  is  brought,  that 
the  lex  fori,  not  the  law  of  the  owner's  situs,  will  control. 
Furthermore,  in  such  cases  the  litigation  is  almost  always 
based  upon  one  or  the  other  grounds  of  exception  above  men« 
tioned,  and  if  the  existence  of  the  exceptional  circumstances  is 

M  Port,  1 70. 

^  Thd  term  '*  lex  dtas  "  when  applied  to  movaUee  does  not  generally  mean 
the  law  of  the  UgoUy  bat  of  the  actual,  ritos  of  the  property.  For  a  fall  dis- 
coasion  of  the  litas  of  personalty,  and  the  law  goTeming  transactions  con* 
neoted  therewith,  see  post,  §§  120  et  seq.  The  distinction  between  the  actual 
and  the  legal  sitas  of  the  owner  will  be  noted  hereafter.  Post,  }{ 18  et  seq^ 
120  et  seq. 

«  Ante,  M  6, 7,  8, 9. 
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established,  the  law  of  the  actnal  situs  of  the  personaltj  will 
Qsnally  prerail  over  the  law  of  the  owner's  sitas  (the  proper 
law).* 

But  it  cannot  be  too  carefally  observed  that  this  result  is  not 
due  to  any  inherent  force  of  the  lex  situs  of  the  personalty,  as 
such,  but  because  it  is  in  general  also  the  lex  fori.  There  is, 
in  the  last  analysis,  in  respect  to  personalty,  no  such  thing  as 
the  ^'  lex  situs,''  apart  from  the  lex  situs  of  the  owner.  It  is 
only  where  the  actual  situs  of  personalty  is  the  forum,  that 
it  assumes  any  importance  in  private  international  law.^  In 
those  cases  (so  numerous  as  almost  to  obscure  the  general  rule) 
where  the  law  of  the  actual  situs  of  personalty  does  control,  it 
is  because  of  the  effect  given  to  it  as  the  lex  fori.  Hence,  if 
the  litigation  takes  place  in  the  domicil  of  the  owner,  or  in  any 
state  other  than  that  of  the  actual  situs  of  the  property,  the 
situs  and  the  forum  are  no  longer  identical,  and  the  grounds  for 
the  enforcement  of  the  lex  situs  disappear. 

These  principles  have  sometimes  escaped  the  attention  oi  the 
courts  and  text  writers,  so  that  the  proposition  is  frequently 
stated  that  ^^the  lex  situs  controls  the  transfer  of  movables.''  * 

•  All  this  wHl  be  explained  more  fiilly  hereafter.  Post,  |{  120, 129,  I9i, 
184,  135. 

^  For  purposes  of  juri$didian  movables  mast  always  be  considered  as 
situated  within  the  territory  where  tbey  actually  are.  To  hold  otherwise 
would  be  to  impeach  the  sovereignty  of  that  State  over  everything  within  its 
borders.  The  point  maintained  in  the  text  is  not  that  movables  may  not 
possess  an  actual  situs  apart  from  the  owner,  but  that  there  is  no  such  thing 
as  a  substantive  ''lex  situs"  in  such  oases,  as  there  is  in  the  case  of  real 
property. 

*  See  Ouillander  v,  Howell,  35  N.  Y.  657.  Mr.  Wharton  takes  this  posi- 
tion unreservedly.  Whart.  Confl.  L.  |§  298  et  seq.  In  defence  of  this  view 
he  says  (§  299) :  "  If  it  is  the  domicil  of  the  owner  which  is  to  decide,  it 
becomes  a  difficult  and  sometimes  insoluble  question  to  determine  who  this 
ewner  is.  An  action  is  brought  to  decide  as  to  the  ownership  of  a  chatteL 
The  litigants  have  different  domicile ;  and  if  the  article  in  dispate  is  to  be 
subjected  to  the  owner's  domicU,  the  question  as  to  who  is  the  owner  not 
being  yet  decided,  the  suit  has  to  be  stopped  at  the  outset  from  inability  te 
determine  how  it  shall  be  tried."  It  is  manifest  that  the  ease  put  by  Mr. 
Wharton  is  not  one  of  substantive  law,  but  of  jurisdiction.  It  is  not  denied 
that  for  such  a  purpose  a  chattel  has  a  situs  of  its  own.    In  no  case  could  s 
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It  will  do  80  where  the  sitas  is  also  the  foram,  provided 
grounds  exist  (as  they  frequently  will)  for  the  operation  of 
any  of  the  exceptions  already  discussed,  but  not  necessarily,  nor 
generally,  in  other  cases. 

$  15.  Bffaot  of  Tranaaotlona  oomplated  and  p«ifaoted  un- 
dar  Proper  Law  not  generally  altered  by  Subaaquant  Changa 
of  Bitua.  —  Before  concluding  the  discussion  of  these  general 
exceptions  to  the  operation  of  a  proper  law,  it  will  be  well 
(even  though  we  must  anticipate  some  general  principles)  to 
call  attention  to  a  point  which  will  often  necessitate  some 
modification  of  the  propositions  laid  down  in  the  preceding 
sections. 

Courts  will  be  reluctant  (though  they  will  not  always  refuse) 
to  apply  these  exceptions  to  a  transaction  which  has  been 
validly  entered  into  under  its  proper  law,  and  has,  under  that 
law,  been  once  valid  as  against  the  entire  world,  merely  because, 
by  some  stibsequent  change  of  situs,  the  transaction  has  coma 
under  the  dominion  of  the  law  of  some  other  State,  which  ren- 
ders it  void  or  voidable.  In  such  a  case  the*  courts  of  the  forum 
will  not  so  readily  substitute  the  lex  fori  for  the  proper  law, 
and  will  usually  refuse  to  do  so  altogether,  except  in  those  cases 
where  the  lex  fori  is  expressly  prohibitory  of  the  enforcement 
of  such  transactions,  even  when  entered  into  abroad,  or  unless 
the  policy  of  the  forum  or  the  possible  injury  to  its  people  is  of 
the  most  pronounced  character.^ 

Judgment  for  a  speoifio  chattel  be  given  in  any  other  State  than  that  wherein 
it  is  actually  situated,  for  the  Jndgment  U  in  rtm,  and  the  coart  must  have 
jmiadietion  oyer  the  res,  Bot  it  is  one  thing  to  say  that  the  courts  of  the 
actual  situs  alone  can  have  jurisdiction  to  determine  the  title  to  a  chattel, 
and  quite  a  different  thing  to  say  that,  having  jurisdiction,  they  must  detei^ 
mine  that  question  in  accordance  with  their  own  substantive  law,  or  t6  say 
that  the  courts  of  another  State  in  which  the  validity  of  snch  title  comea 
oollaterally  into  question  must  be  governed  by  the  law  of  the  actual  situs. 
See  Mason  v.  Beebee,  46  Fed«  666. 

1  See  Kanaga  v.  Taylor,  7  Ohio  St  184,  70  Am.  Dec  62 ;  Hornthall  v. 
Buiwell,  109  N.  G.  10, 13  &  S.  721 ;  Thnret  v.  Jackson,  7  Mart  (La.)  818  ; 
Langworthy  r.  Little,  12  Cuah.  (Mass.)  100 ;  Bank  v.  Lee,  18  Pet.  107 ; 
Edgerly  v.  Bush,  81  N.  T.  199  ;  Miller  v.  Miller,  91  N.  Y.  815 ;  PhilUps  «. 
Gregg,  10  Watts  (Penn.),  158, 86  Am.  Dec  168 ;  Barker  v.  Stacy,  25.Mi8S.  477  ( 
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One  of  the  most  prominent  instanoes  of  the  application  of 
this  principle  occurs  in  the  case  of  qualified  transfers  of  movable 
property,  for  example,  a  chattel  mortgage,  where  the  chattels 
mortgaged  are  situated  at  the  time  in  the  place  of  transfer,  but 
are  subsequently  removed  to  another  State,  by  whose  laws  the 
mortgage  is  invalid  as  against  creditors  of  the  mortgagor, 
though  valid  as  against  the  world  by  the  law  of  the  State  where 
the  mortgage  was  executed  and  the  chattels  were  at  the  time 
situated.  In  such  case,  the  transaction  has  been  completed 
under  the  law  of  the  first  State,  all  the  requirements  of  its  law 
(the  '^ proper  law"  at  the  time)  have  been  complied  with,  and 
the  parties  have  been  vested  with  a  perfect  title,  not  only  as 
between  themselves,  but  as  to  third  parties.  This  title  should 
not  be  divested  merely  by  reason  of  the  fact  that  the  chattels 
thus  transferred  are  subsequently  brought  under  a  new  juris- 
diction, at  least  if  this  be  done  without  the  consent  of  the 
mortgagee.' 

Thus,  in  Kanaga  v.  Taylor,*  the  plaintiff  sold  a  piano  in 
New  York  to  G,  who  there  executed  a  chattel  mortgage  upon  it 
to  secure  the  unpaid  purchase  money.  The  mortgage  was  re- 
corded in  New  York  as  that  law  directed,  and  was  there  valid 

Wood  V.  Wheeler,  111  N.C.  281,  16  S.  E.  418  ;  Cummington  v.  Belobertowii» 
149  Mass.  228,  227,  21  K.  E.  485 ;  Crapo  v.  Kelly,  16  Wall  610,  622 ;  Pond 

9.  Cooke,  45  Conn.  126,  29  Am.  Bep.  668 ;  Chicago,  etc.  R.  R.  Co.  o.  Packet 
Co.,  108  111.  817,  48  Am.  Bep.  557 ;  Cagill  o.  Wooldridge,  8  Baxt  (Tcnn.) 
580,  85  Am.  Rep.  716 ;  Bichardson  r.  Shelby,  8  Okl.  68,  41  Pac.  878;  Craig 
V.  WillUms,  90  Va.  500,  505 ;  Bank  v.  Hill,  99  Tenn.  42,  41  S.  W.  849 ; 
Handley  «.  Ehrris,  48  Kan.  606,  29  Pao.  1145  ;  Stirk  v.  Hamilton,  88  M«. 
524,  22  AtL  891 ;  Ames  Iron  Works  v.  Warren,  76  Ind.  512,  40  Am.  Rep.  25a. 

>  See  post,  §  182 ;  Kanaga  v.  Taylor,  7  Ohio  St.  184,  70  Am.  Dec  62  ; 
Handley  v.  Harris,  48  Kan.  606,  29  Pac.  1145 ;  Homthall  v.  Bnrwell,  109  N.  C. 

10,  18  S.  E.  721,  722 ;  Thoret  v.  Jackson,  7  Mart.  (La. )  818  ;  Craig  v,  Williams, 
90  Va.  500,  505 ;  Crapo  v.  Kelly,  16  Wall.  610,  622 ;  Bank  v.  Lee,  18  Pet. 
107  ;  Langworthy  v.  Little,  12  Cush.  (Mass.)  109;  Edgerly  v.  Bush,  81  N.  Y. 
199 ;  Martin  o.  Hill,  12  Barb.  (N.  T.)  681 ;  Barker  o.  Stacy,  25  Miss.  477  ; 
Cagill  v.  Wooldridge,  8  Bazt.  (Tenn.)  580,  85  Am.  Rep.  716.  Bat  see  Corbett 
V.  littlefield,  84  Mich.  80,  47  N.  W.  581.  It  is  otherwise  if  the  transaction- 
be  not  completed  before  the  removal  of  the  goods.  Cronan  v.  Foz,  50  N.  J.  L. 
417,  14  Ail.  119. 

•  7  Ohio  St.  184,  70  Am.  Dec.  62. 
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as  against  the  world.  G  afterwards  carried  the  piano  to 
Ohio  and  pledged  it  to  M  to  secure  a  loan*  The  New  York 
mortgage  was  not  recorded  in  Ohio^  and  M  (a  resident  of  Ohio) 
bad  no  notice  of  the  incumbrance.  M  sold  the  piano  to  the 
defendant,  who  was  also  a  citixen  of  Ohio,  and  who  knew 
nothing  of  the  New  York  lien.  Though  the  law  of  Ohio  re- 
quiring the  recordation  of  chattel  mortgages  was  not  complied 
with,  the  court  held  the  plaintiff's  claim  to  be  paramount. 

The  same  principle  has  been  applied  in  regard  to  the  title  of 
receiyers  and  assignees  for  the  benefit  of  creditors.  If  such 
title  has  once  been  fully  perfected  under  the  proper  law  as 
against  the  world,  a  subsequent  remoTal  of  the  chattels  to  a 
State  by  whose  law  the  title  of  the  receiver  or  assignee  would 
not  be  good  against  creditors,  will  not  divest  the  title  once 
vested.^ 

In  Pond  V.  Cooke,*  a  manufacturing  corporation  in  New 
Jersey  had  contracted  to  build  a  bridge  in  Connecticut.  The 
corporation  became  insolvent  and  a  receiver  was  appointed  by  a 
New  Jersey  court,  who  purchased  iron  with  the  funds  in  his 
hands  and  sent  it  on  from  New  Jersey  to  Connecticut  to  com- 
plete the  bridge.  Connecticut  creditors  of  the  corporation 
attached  the  iron  after  it  reached  that  State.  But  the  Con- 
necticut court  dismissed  the  attachment  on  the  ground  that  the 
receiver's  title  to  the  iron  was  complete  as  against  all  persons 
in  New  Jersey,  where  he  was  appointed  and  first  held  possession 
of  the  iron,  and  that  the  title  once  thus  fully  vested  in  him 
should  not  be  divested  by  merely  sending  the  goods  to  another 
State. 

But  it  must  be  remembered  that  this  principle  is  applicable 
only  in  those  cases  where  the  transaction  is  perfected  and  com- 

<  Pond  r.  Cooke,  45  Conn.  136,  29  Am.  Rep.  668 ;  Chicago,  etc.  B.  R.  Co. 
V.  Pftcket  Co.,  108  111.  817,  48  Am.  Bep.  657 ;  Cagill  v.  Wooldridge,  8  Bazt. 
(Tenn.)  580,  85  Am.  Bep.  716 ;  Crapo  v,  Kelly,  16  Wall.  610,  622  ;  Cook  v. 
Tan  Horn,  87  Wis.  291,  50  N.  W.  898 ;  May  v.  Wannemacher,  HI  Mass. 
S02,  209 ;  Bank  r.  Hill,  99  Tenn.  42,  41  a  W.  849.  But  see  Walworth  v. 
flairis,  129  U.  S.  855  ;  Donald  v.  Hewitt,  88  Ala.  584,  78  Am.  Dec  481.  In 
both  these  cases  the  lien  was  imposed  by  Imo,  not  by  agreement. 

*  45  Conn.  126»  29  Am.  Bep.  668. 
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pleted  before  the  property  becomes  subject  to  the  new  junsdio^ 
tion.  Tills  will  not  be  the  case  if  the  property,  cU  the  time  of 
the  transfer,  is  situated  in  the  latter  jurisdiction.  Here  third 
persons,  resident  in  the  State  where  the  chattels  are  situated 
(and  in  some  cases  though  not  residing  there),  may  jxistly  claim 
that  as  to  them  the  title  has  not  completely  passed  out  of  the 
Original  owner  until  the  law  of  the  actual  situs  of  the  chattels 
has  also  been  complied  with** 

Another  prominent  example  of  this  principle  may  be  seen  in 
the  rules  for  the  determination  of  the  law  governing  a  person's 
status.  Once  permanently  fixed  by  the  proper  law,^  it  is  not  in 
general  altered  by  any  subsequent  change  of  situs  on  the  pari 
of  the  individual.  Thus,  if  one  be  bom  a  bastard,  and  is  sub* 
sequently  legitimated  under  the  proper  law  by  the  intermarriage 
of  his  parents,  his  status  as  a  legitimated  child  becomes  perm» 
nent,  and  will  not  be  altered  by  the  assumption  of  a  new  situs, 
though  by  the  law  of  the  latter  a  subsequent  intermarriage  of 
the  parents  does  not  legitimate.' 

80  also,  if  a  marriage  is  valid  by  the  proper  law,  it  will  not 
in  general  be  rendered  invalid  by  a  subsequent  removal  to  A 
State  by  whose  laws  such  marriages  are  invalid.  Thus  in  State 
p.  Boss,*  a  white  woman,  domiciled  in  North  Carolina,  went 
into  South  Carolina  to  marry  a  negro  resident  there.  Thej 
were  married  there  and  lived  there  for  several  years,  when  thej 
removed  to  North  Carolina.  Upon  a  prosecution  in  North 
Carolina  for  lewdness,  under  a  statute  of  that  State  absolutely 
prohibiting  the  marriage  of  a  white  person  and  a  negro,  it  was 

•  These  are  the  exceptional  caaee  already  alloded  to,  in  which  the  lex  fori 
will  preToil  oyer  the  proper  law.  The  caaee  illnatrating  thia  principle  are 
very  numerone,  and  ara  collected  hereafter.  See  poet,  §§  129,  134, 135.  Kef- 
orence  is  here  made  to  a  few  only.  Green  v.  Van  Buakirk,  5  Wall  807 ; 
Ovillander  v.  Howell,  86  N.  T.  657  ;  Tanlkner  «.  Hyman,  142  Mass.  58 ; 
Oatlin  V.  Plate  Co.,  198  Ind.  477,  8  L.  R.  A.  62;  Sheldon  v.  Wheeler,  82 
Fed.  778  ;  Stnrtevant  v.  Annaby  Co.,  66  N.  H.  557,  28  AtL  868. 

'  What  ia  the  proper  law  to  goyem  the  atatoa  will  be  aeen,  peat,  ||  68 
et  ieq. 

•  Poet,  H  M  et  aeq. ;  MOler  v.  HiUer,  91  K.  T.  815;  Boasv.  Boa^,  128 
ICaaa.  243,  247,  256,  87  Am.  Bep.  821. 

•  76  N.  C.  242,  22  Am.  Rep.  678. 


§  15  SUBSBQUXNT  GHANGB  OF  SITUS.  47 

held  that  since  hoth  the  parties  weie  domiciled,  at  the  time  of 
the  marriage,  in  South  Carolina,  where  such  marriages  were  not 
illegal,  the  suhseqnent  removal  of  the  parties  to  North  Oaro* 
Una,  the  former  home  of  one  of  them,  should  not  a£(ect  it. 
The  prosecution  therefore  failed. 

So  it  is  also  with  divorced  persons.  If  validly  divorced  in 
the  State  of  their  domicil,  their  status  as  single  persons  will 
thereafter  he  recognized,  whithersoever  they  may  remove.^^ 

This  principle  explains  in  some  measure  the  reluctance  shown 
by  the  courts  to  substitute  the  lex  fori  for  the  proper  law  in 
cases  where  they  are  called  upon  to  enforce  executory  contracts 
made  abroad.  The  violation  of  the  policy  of  the  forum  entailed 
by  an  enforcement  of  the  proper  law  must  be  "very  pronounced 
to  induce  them  to  decline  its  enforcement.  Thus  executory 
contracts  relating  to  lotteries,"  for  the  purchase  price  of  slaves,^* 
for  the  sale  of  intoxicating  liquor,"  contracts  forbidden  by  the 
usury  laws  of  the  forum,^  and  many  other  contracts  of  a  similar 
kind,  have  been  enforced  in  States  whose  policies  strictly  pro- 
hibit such  dealings,  because  valid  by  the  proper  law.  Though 
not  expressly  stated  by  the  authorities,  it  is  believed  that  this 
reluctance  to  substitute  the  lex  fori  for  the  proper  law  in  these 
cases  is  due  to  the  principle  that  the  rights  of  the  parties,  once 
perfected  and  definitely  fixed  by  the  proper  law  controlling 
their  voluntary  agreement,  will  not  be  set  aside  without  the 
gravest  consideration  and  weighty  reasons,  even  though  the 

^  See  post,  H  88  et  aeq.  Other  enunplns  of  the  Mme  principle,  as  appli- 
cable to  status,  may  be  seen  by  refereiioe  ^to  the  following  cases :  Taylor  v. 
Sharp,  108  K.'C  877, 18  S.  E.  188 ;  Cnmmington  v.  Belchertown,  149  Maat. 
228,  227,  21  N.  E.  485  ;  Schlnter  v.  Bank,  117  N.  T.  125,  180,  22  N.  E.  578. 
This  principle  does  not  fnllj  apply  to  status  more  or  less  of  an  onpermanent 
character,  snch  as  the  statos  of  gnardians,  administFatora,  etc  See  post, 
n  102  et  seq.,  114  et  seq. 

u  Kentucky  v.  Bassfoid,  8  Hill  (N.  Y.),  528;  Mclntyre  v.  Paika,  8  Met 
(Mass.)  207;  post,  {  17& 

^  Greenwood  v.  Curtis,  8  ICass.  858»  4  Am.  Dec.  145 ;  Roundtree  s.  Baker, 
52  m.  241,\4  Am.  Bep.  597;  Osbom  v.  Nicholson,  18  WalL  654. 

^  Tegkr  aKSnipntti*  S3  Is.  194,  11  Am.  Bep.  118  ;  Hill  v.  Spear,  50  N.  & 
253,  9  Am.  B^205 ;  post,  |t  177,  178. 

>A  Post,  5  179 
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general  policy  of  the  forum  be  violated  by  its  eDforcement. 
Even  in  the  case  of  executory  contracts,  howerer,  there  are  some 
instances  in  which  the  lex  fori  may  be  substituted.^* 

§  16.  Value  of  Precedents  in  PrlTate  International  Law.— • 
The  exceptions  and  the  related  principles  discussed  in  the  pre- 
ceding sections  exert  a  yery  marked  influence  upon  the  weight 
ordinarily  to  be  attached  to  precedents  and  decided  cases.  This 
effect  should  be' constantly  borne  in  mind  in  the  investigation 
of  the  authorities  upon  a  point  inyolving  the  conflict  of  laws. 
If  unnoticed,  it  may  result  that  decisions  will  be  cited  to  sustain 
propositions  which  in  reality  they  do  not  sustain. 

In  the  exceptional  cases,  the  court,  as  has  been  observed, 
generally  substitutes  the  law  of  its  own  State  (lex  fori)  for  the 
proper,  law.  If  the  court  says  as  much  in  plain  terms,  naming 
the  exception  to  which  it  belongs,  and  giving  its  reasons  for 
believing  it  to  be  one  of  the  exceptional  cases,  no  confusion  of 
the  lex  fori  with  the  proper  law  is  apt  to  arise.  But  frequently 
the  courts  fail  to  make  the  distinction,  merely  holding  that  the 
case  is  governed  by  the  law  of  their  own  State,  without  even 
specifically  designating  it  the  lex  fori;  sometimes  treating  it  as 
the  enforcement  of  the  proper  law,  instead  of  a  law  substituted 
for  the  proper  law;  sometimes  confusing  terms,  as  in  cases  of 
foreign  transactions  relating  to  personalty  situated  in  the  forum, 
where  they  desigpiate  the  substituted  law  as  the  lex  situs  rather 
than  the  lex  fori,  in  which  aspect  it  should  be  considered,  as  we 
have  seen.^  The  consequence  of  all  this  confusion  is  of  course 
that  false  impressions  are  created  as  to  the  law  really  looked  to 
by  the  court  as  ruling  the  particular  case,  and  still  more  with 
respect  to  the  proper  law  which  should  rule  similar  instances 
where  the  circumstances  creating  the  exceptional  cases  are  not 
present.  This  has  been  a  most  fruitful  source  of  confusion  and 
error.  Some  hints  therefore,  drawn  from  experience,  touching 
the  points  to  be  looked  to  in  attaching  the  proper  weight  to 
authorities  in  these  investigations  will  not  be  amiss. 

1.   In  distinguishing  the  various  conflicting  cases,  care  must 

^  Ante,  S  9.    See  Oecanyon  v.  Arms  Co.,  108  U.  &  261.    See  also  pott, 
8 152.  . 

i  Ante,  S  li« 
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be  taken  in  the  first  place  to  oTwerve  in  what  State  the  suit  is 
brought,  for  the  determination  of  the  governing  law  in  a  given 
ease  will  often  depend  upon  which  State  is  the  forum.' 

2.  This  point  must  be  observed  as  well  with  respect  to  federal 
courts  sitting  in  a  State  to  enforce  its  laws,  as  with  regard  to  the 
State  courts.* 

3^  After  ascertaining  and  carefully  noting  which  State  is 
the  forum,  observation  should  next  be  directed  to  the  facts  of 
the  case.  If  such  as  to  constitute  one  of  the  exceptions,  the 
decision  will  in  general  be  of  little  direct  authority  with  re* 
spect  to  the  '^proper  law  "  governing  such  transactions.  It 
is  only  a  direct  authority  for  the  application  of  the  lex  fori  in 
the  case  of  the  particular  exception  disclosed  by  the  facts  of  that 
particular  case.     The  rest  is  dictum,  more  or  less  valuable. 

4.  If  the  facts  in  the  case  under  investigation  do  not  disclose 
an  instance  of  the  operation  of  any  of  these  exceptions,  the  deci- 
sion is  a  direct  authority,  more  or  less  valuable,  touching  the 
^^praper  law." 

6.  If  there  be  disclosed  ground  for  the  operation  of  one  of  the 
exceptions,  but  the  court  enforces  a  foreign  law  (not  the  lex 
fori),  the  decision  is  direct  authority  of  a  very  strong  kind  to 
show  that  the  foreign  law  thus  enforced  is  the  ^^ proper  law.'' 

6.  The  weight  to  be  attached  to  a  particular  decision  will 
depend,  as  in  other  cases,  upon  the  character  of  the  court,  the 
care  bestowed  upon  the  opinion,  whether  it  is  decision  or  merely 
dictum,  its  date,  the  particular  facts  or  statutes  in  the  case,  etc. 

7.  In  examining  the  facts  of  the  case,  care  must  always  be 
taken  to  note  the  nature  of  the  transaction  in  detail,  to  observe 
what  are  the  various  foreign  elements  that  enter  into  the  case, 
which  of  these  are  given  weight  in  the  decision  and  which  are 

s  See  AxmBtTong  v.  Best,  112  N.  C.  50,  17  S.  E.  14 ;  Robinson  v.  Queen, 
87  Tenn.  445,  8  L.  R.  A.  214.  This  prineiple  should  also  be  borne  in  mind 
in  deciding  in  what  State  a  soit  of  this  nature  should  be  instituted. 

*  Hence  federal  decisions  are  as  much  authorities  on  questions  of  the  con- 
flict of  laws  as  are  the  State  courts.  For  example,  see  Swann  v.  Swann,  21 
Fed.  209 ;  Atherton  Co.  r.  Ives,  20  Fed.  894 ;  Bamett  v,  Kinney,  147  U.  S. 
476;  Cole  v.  Cunningham,  188  U.  8.  107,  129 ;  Bowles  v.  Field,  78  Fed.  742, 
748 ;  Smith  v.  Union  Bank,  5  Pet.  518 ;  Oreen  v.  Van  Buakirk,  5  Wall.  307, 

sia. 

4 


50  TALUS  OV  FBB0BDXXT8.  (,  16 


Many  different  oombinftitons  of  theee  elementi  may 
arieey  and  each  combination  may  cause  a  change  in  the  result* 
It  is  of  the  utmost  importance  therefore  to  note  what  oombini^ 
tion  of  foreign  elements  exists  in  a  particular  case,  and  whether 
the  court  had  before  it  the  whole  combination^  in  making  its 
decision,  or  only  one  or  more  of  the  foreign  elements.  The 
value  of  the  decision  will  in  large  measure  depend  upon 
this.  Abundant  illustiations  of  these  principles  will  be  seem 
hereafter. 
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CHAPTER  III. 

ACTUAL  SITUS  OF  THE  PEBSON. 

f  17.  Xntportanoe  of  Bitos  in  PriTate  IntematloBal  Lsw.  — - 
The  foundation  principle  of  the  Conflict  of  Laws  is  Srrus. 
Ereij  element  in  every  transaction  known  to  the  law  has  a 
situs  somewhere,  and  the  law  of  that  situs  will  regulate  and 
control  the  legal  effect  of  that  element.  Not  onlj  is  this  true 
of  active  steps  taken  towards  the  completion  of  a  given  trans- 
aotton,  but  it  is  equally  true  of  those  elements,  not  consisting  of 
acts  of  parties,  but  merely  acts  of  the  law,  or  of  passive  char- 
acteristics, legal  qualities,  or  disqualifications  inherent  in  the 
parties,  independently  of  their  own  will  or  in  spite  of  it.  For 
example,  in  the  case  of  an  executory  contract,  not  only  may  each 
iJteHve  step  in  the  transaction— the  making  of  the  contract,  the 
act  to  be  done  in  consideration  thereof,  and  the  performance  of 
it  —  have  a  separate  situs  of  its  own,  but  the  capacity  or  dis- 
qualification of  the  parties  to  enter  into  the  agreement  —  a  mere 
p<U8ive  quality  —  must  also  have  its  situs,  which  may  perhaps 
be  separate  from  all  the  rest.  These  passive  qualities  of  legal 
capacity  or  incapacity  inhere,  not  in  the  transaction  (in  general), 
but  in  the  person  of  the  party,  and  in  the  main  have  the  same 
situs  as  the  person  whose  capacity  is  in  question.^ 

Thus,  it  IB  not  difficult  to  conceive  of  a  contract  made  by  A, 
of  New  York,  with  B,  of  Massachusetts,  entered  into  in  New 
Jersey,  to  be  performed  in  Maryland,  in  consideration  of  an  act 
to  be  performed  by  B  in  Pennsylvania.    We  may  even  go  fur- 

1  Posit  SI  ^  «t  aeq. 
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ther  and  suppose  the  consideration  for  A's  promise  to  be  an 
executory  contract  made  by  B  to  be  performed  in  Virginia. 

In  this  hypothetical  case  it  will  be  obserred  that  many  dif- 
ferent States,  possessing  various  systems  of  law,  are  represented, 
and  each  may  be  the  situs  of  some  material  step  (active  or  pas- 
sive) connected  with  the  transaction.  As  capacity  to  contract 
has  its  situs;  Sb  capacity  to  contract  has  its  situs;  there  is  a 
situs  for  the  entry  into  the  contract;  another  for  the  considera- 
tion of  the  contract;  another  for  the  performance  of  the  contract. 
And  if  the  consideration  be  itself  executory  (as  where  B  makes 
a  promise),  there  may  be  a  separate  situs  for  the  formation  and 
for  the  performance  of  that  contract. 

Each  one  of  these  elements  may  have  a  separate  situs  and  be 
governed  by  a  different  law.  Each  such  element  must  be  upheld 
by  its  proper  law,  the  law  of  its  situs,  in  order  that  the  transac- 
tion as  a  whole  may  be  upheld.'  It  is  not  proposed  to  consider  at 
this  point  what  is  the  situs  of  each  of  these  elements.  A  com- 
plete answer  to  that  question  in  such  a  case  as  the  above,  and  in 
other  cases  of  which  this  is  but  a  sample,  would  constitute  a 
treatise  on  the  Conflict  of  Laws,  and  is  the  purpose  of  this  work. 
It  is  intended  here  merely  to  point  out  that  the  situs  of  each 
step  in  a  given  transaction  is  to  be  carefully  noted,  and  its  effect 
is  in  general  to  be  tested  by  the  law  of  that  situs.  The  com- 
plete transaction  being  made  up  of  all  these  various  elements, 
its  ultimate  validity  will  in  general  depend  upon  the  validity  of 
each  of  its  constituent  parts  (tested  by  its  proper  law).  If,  when 
so  tested,  each  element  is  valid,  then  the  transaction  as  a  whole 
will  be  valid;  but  if  one  or  more  of  the  essential  steps  be  in- 
valid, when  measured  by  its  proper  law,  neither  can  the  trans- 
action as  a  whole  be  in  general  sustained. 

Hence,  in  order  to  arrive  at  a  correct  solution  of  the  law 
which  is  to  govern  a  particular  transaction,  that  transaction 
must  be  resolved  into  all  its  essential  parts,  and  to  each  of 
these  parts  the  law  of  it«  own  situs  must  be  applied. 

These  elements  of  a  given  transaction  may  be  adivey  depend- 
ent upon  the  will  of  the  party  himself.    In  such  cases  he  may 

*  Suly'ect  always  to  the  ezoeptioiii  given  in  Chapter  IL 
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perform  the  particular  act  or  not  as  he  pleaseB^  and  if  he  chooses 
to  do  the  act,  he  may  and  does  select  the  place  where  it  is  done. 
But  having  once  done  the  particular  act  at  the  place  selected, 
the  effect  of  that  act  must  in  general  he  determined  hy  the  law 
of  the  place  where  it  is  done.  TI||s  is.  expressed  hy  the  maxim 
**  locus  regit  aetumJ*  The  party  should  not  he  permitted  to 
select  one  place  for  the  doing  of  the  act  in  question  and  then 
select  the  law  of  a  different  place  to  govern  that  act^  for  that 
would  he  to  snhordinate  the  sovereignty  of  the  first  State  to  the 
will  of  the  individual.  He  cannot  thus  give  the  act,  hy  the 
mere  exercise  of  his  will,  a  constructive  situs  which  it  does 
not  actually  possess. 

Other  elements  in  a  transaction  may  he  passive,  arising  hy  act 
of  the  law.  The  capacity  of  a  party  to  do  an  act  or  receire 
a  henefit,  taxation  of  property,  the  succession  to  a  decedent's 
property,  adjudications  of  insolyency  or  hankruptcy,  marital 
rights,  etc.,  are  instances  where  elements  of  this  kind  occur. 
Such  elements  also  must  possess  a  situs  somewhere.  But 
when  the  law  acts,  it  must  either  act  upon  the  person  or 
upon  property.  If  upon  the  person,  the  act  of  the  law  will 
generally  have  the  same  situs  as  the  person;  for  if  the  person  he 
not  actually  or  constructively  within  its  jurisdiction,  the  act  of 
the  law  is  nugatory.  When  acting  upon  the  person,  the  law 
creates  a  status.  Hence  the  situs  of  a  status,  whose  law  will 
govern  it,  is  the  situs  of  the  person. 

If  the  law  acts  upon  property,  the  situs  of  the  act  of  the 
law  follows  the  situs  of  the  property;  in  other  words,  the  prop- 
erty must  have  its  situs,  actually  or  in  contemplation  of  law, 
within  the  jurisdiction  of  the  law  purporting  to  act  upon  it. 
But  there  may  be  a  legal,  as  well  as  an  actual,  situs  of  property, 
at  least  in  case  of  personal  property,  the  actual  situs  not  being 
in  general  considered  save  in  the  exceptional  cases  mentioned  in 
the  previous  chapter.*  It  is  the  legal  situs  that  is  usually 
looked  to,  and  that  follows  the  situs  of  the  owner,  upon  the 
maxim  '^  mobilta  personam  sequunturJ'  ^ 

These  are  the  basic  principles  upon  which  private  interna- 
tional law,  as  a  science,  is  founded.    But  in  their  application 

•  Ante,  K  6,  7,  14. 
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many  difficahies  and  much  confusion  among  the  anthoritiM 
will  be  encountered,  not  only  in  determining  what  are  the  ee> 
gential  elements  of  a  given  transaction,  but  in  deciding  what  is 
their  proper  situs  when  asoertained. 

Since  the  situs  of  status  and  of  personal  property  generally 
follows  the  situs  of  the  party  to  whom  they  pertain,  in  order  to 
determine  the  law  which  governs  questions  relating  to  these 
matters  we  must  consider  what  is  the  situs  of  the  person. 

In  regard  to  contracts,  we  must  look  to  the  same  law  with 
respect  to  questions  of  capacity  (ci^acity  being  a  status  *),  but 
with  regard  to  those  elements  which  consist  of  active  steps 
taken  by  the  parties  and  dependent  upon  their  own  will,  such  as 
the  entering  into  the  contract,  the  performance  of  it,  or  the  per- 
formance of  the  act  which  constitutes  the  consideration  therefor, 
we  must  determine  what  is  the  situs  of  each  particular  act  form- 
ing  a  constituent  part  of  the  transaction. 

So  likewise,  in  regard  to  torts  and  crimes,  we  must  determine 
the  situs  of  the  tort  or  of  the  crime,  in  order  to  ascertain  the 
law  properly  applicable/  And  so  it  is  also  with  respect  to 
remedies.^ 

§  18.  Actual  Sitoa  of  tii#  Paraon.  —  It  seems  a  paradox  to 
say  that  a  person  may  occupy  two  places  in  space  at  the  same 
time.  Tet  under  the  rules  of  private  international  law  such  is 
the  case.  But  it  is  not  the  paradox  it  seems,  for  the  law  only 
admits  one  to  occupy  two  places  at  the  same  time  for  differeiU 
purpasea,  —  never  for  the  same  purpose.  The  latter  principle 
prevents  th^  confusion  of  applicatory  laws  that  would  otherwise 
result  from  the  former. 

The  law  assigns  to  every  man  immediately  upon  his  birth  and 
throughout  his  life  a  situs  in  the  State  where  he  h^  his  domi- 
cil,  whose  laws  are  those  to  which  primarily  he  owes  allegiance. 

^  Ante,  S  14 ;  post,  {§  120  et  Mq.  We  will  see  in  the  following  sec- 
tions that  the  sitns  of  the  owner  may  itself  be  either  actual  or  legaL  In 
regard  to  immovable  |iroperty,  the  actual  and  legal  situs  will  nsoally  cof* 
respond.    See  ante,  {  IL 

•  Post,  S  72. 

*  Post,  SS  195  et  seq.,  204.  Bat  in  the  case  of  crimes,  the  exception  re- 
lating to  penal  laws  applies  in  full  force.    Post,  {  208. 

V  Post,  S§  205  et  seq. 
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In  Older  thut  be  ahoald  possees  this  domicili  it  is  not  neceasary 
that  he  should  actually  be  present  there  at  all  times.  He  may 
actually  be  at  a  given  moment  in  one  State,  while  bis  domicil 
is  in  another.  The  domicile  then,  is  the  legal  situs  of  the  indi* 
viduali  and  may  or  may  not  be  coincident  with  his  etetudl  situs 
at  a  giyen  moment.  The  actual  situs  of  the  person  at  a  given 
moment  is  the  State  where,  at  that  moment,  he  is  actually  physi- 
cally present.  The  legal  situs  of  the  person  is  the  State  of  hie 
domicil,  the  State  of  his  permanent  residence,  whether  he  is 
actually  present  there  or  not. 

We  have  seen  that  there  are  certain  cases  (transactions  touch- 
ing status  and  personal  property)  wherein  the  law  of  the  situs 
of  the  person  will  control.  Under  some  circumstances,  it  will 
be  the  law  of  the  actual  situs  of  the  person.  Under  others,  it 
will  be  the  law  of  his  legal  situs  or  domiciL  These  two  may 
coincide  in  a  given  case,  or  they  may  be  distinct.  In  the  latter 
ease,  the  law  of  one  or  the  other  situs  may  govern  a  particular 
element  or  matter,  but  never  the  law  of  both.  In  ascertaining 
which  situs  should  furnish  the  law  to  govern  a  particular  matter 
properly  determinable  by  the  law  of  the  situs  of  the  person,  the 
same  distinction  must  be  made  as  was  noted  in  the  preceding  see* 
tion  between  active  or  voluntary  elements,  and  passive  or  invoU 
untarp  elements,  or  such  as  are  created  by  the  law  itself,  without 
the  exercise  of  the  party's  will.  It  will  be  remembered,  as  we 
saw  in  the  last  section,  that  a  person's  status  is  the  creation  of 
the  law,  and  not  dependent  upon  his  will.  On  the  other  hand, 
the  disposition  or  transfer  of  his  personal  property  may  result 
merely  from  the  exercise  of  the  owner's  will,  as  in  case  of  a 
conveyance,  or  it  may  result  merely  from  the  act  of  the  law,  as 
in  the  case  of  the  succession  to  an  intestate's  personal  estate. 

If  a  person  domiciled  in  one  State  enters  actively  into  a  par« 
ticular  transaction  in  another  State,  he  has  deliberately  chosen 
for  the  purposes  of  that  transaction  to  submit  himself  and  it  to 
the  operation  of  the  latter  law.  In  selecting  a  place  for  the 
performance  of  the  act  in  question,  he  selects  its  law  as  the 
governing  law;  to  hold  otherwise  would  be  to  deny  to  that  State 
sovereignty  and  control  over  acts  talcing  place  there.  Justice  to 
the  party  himself,  to  the  other  parties  to  the  transaction,  and  to 
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the  State  where  it  is  entered  into,  requires  the  enforcement  of  its 
law  with  respect  thereto,  rather  than  the  law  of  the  legal  situs 
or  domicil,  which  has  no  force  ex  proprio  vigare  outside  its  own 
limits,  and  which  the  party  himself  has  temporarily  renounced, 
so  far  as  that  transaction  is  concerned. 

This  is  the  natural  and  proper  view  for  the  courts  of  the  State 
where  the  transaction  occurs  or  of  a  third  State  to  take;  but  it 
does  not  necessarily  follow  that  the  same  yiew  will  be  taken  by 
the  courts  of  the  party's  domieil,  if  in  entering  into  such  for- 
eign transaction  the  party  has  violated  its  law  or  policy.^ 

But  if  the  matter  in  question  (determinable  by  the  lex  situs 
of  the  person)  arises,  without  the  actiye  intervention  of  the 
party,  merely  as  a  creation  of  the  law,  while  he  is  thus  tempo- 
rarily in  a  State  other  than  the  State  of  his  domicil,  the  same 
reasoning  is  not  applicable.  The  laws  of  each  State  are  enacted 
primarily  for  the  benefit  of  its  own  citizens ;  and  to  impose  those 
laws,  except  where  the  welfare  of  the  State  demands  it,  as  in 
case  of  police  and  criminal  laws,  upon  the  citizens  of  other 
States  temporarily  there,  in  regard  to  matters  in  which  they 
have  not  voluntarily  submitted  themselves  to  those  laws,  would 
be  unjust  to  them  and  to  the  State  where  they  reside,  whose 
sovereignty  over  its  own  inhabitants  would  thus  be  denied. 

If,  for  example,  we  take  the  case  of  a  transfer  of  personal 
property,  which  is  in  general  governed  by  the  law  of  the  situs 
of  the  owner,  and  suppose  that  the  transfer  occurs  while  the 
owner  is  in  a  State  other  than  his  domicil,  the  transfer  will  be 
governed  by  the  law  of  the  actual  situs  of  the  owner  (the  lex 
loci  contractus)  or  by  the  law  of  his  legal  situs  (lex  domicilii), 
according  as  the  transfer  is  by  voluntary  agreement  on  the  part 
of  the  owner,  or  arises  by  operation  of  law,  as  in  the  case  of  the 
succession  of  a  distributee  to  the  personal  estate  of  the  deceased 
intestate  owner.' 

Matters  of  status  are  always  the  creatures  of  the  law^  being 
fixed  by  law,  independently  of  the  will  of  the  individual.  Hence 
we  should  expect  to  find  such  matters  always  regulated  by  the 
law  of  the  person's  legeU  situs  or  domicil,  save  in  the  exceptional 

»  Po8t,8  {  72,  78. 

*  Post,  §S  128  et  Sdq.,  186  et  Beq.,  189  et  seq. 
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cases  of  the  preceding  chapter.  And  snch  is  the  general  rule.* 
But  even  in  respect  to  status  (the  status  of  eapaeity)  the  same 
principle  has  been  applied^  and  a  distinction  is  made  between 
the  law  governing  a  person's  capacity  to  do  a  voluntary  act^ 
such  as  to  enter  into  a  contract^  and  his  capacity  in  respect  to 
involuntary  acts  or  matters  arising  by  operation  of  law^  such  as 
capacity  to  hold  property  under  a  conveyance  or  will.^ 

In  conclusion  I  it  may  be  said  that  there  is  usually  no  difiEL- 
culty  in  ascertaining  the  actual  situs  of  a  persoii  at  a  particular 
time.  It  is  a  mere  question  of  fact.  But  often  the  ascertain- 
ment of  the  domicil  or  legal  situs  of  the  person  is  not  so  easy. 
It  is  a  mixed  question  of  law  and  fact.  The  legal  rules  by  which 
the  domicil  is  determined  will  be  dealt  with  at  length  in  the 
succeeding  chapter. 

*  Post,  SS  08  et  seq. 

«  Post,  SS  70, 144 ;  Boss  v.  Boss,  129  Mass.  248,  246,  87  Am.  Bep.  821. 
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CHAPTER  IV. 

LEGAL  SmJS  OF  THE  PERSON,  OB  THE  DOMICIL. 

§  19.    DomioUy  National,  Quaai-Natlonal,  or  MunloipaL  — 

Mr.  Jacobs,  in  his  work  on  the  Law  of  Domicil,^  has  appropri- 
ately divided  Domicil  into  three  classes  —  (1)  The  national 
domicili  representing  the  absolutely  sorereign  State  in  which 
one  may  be  domiciled;  (2)  the  quasirfuUianal  domicil,  repre- 
senting residence  in  a  State  which  is  not  wholly,  bat  only 
partially  sovereign,  such  as  one  of  tliese  United  States;  and 
(8)  the  municipal  domicil,  representing  only  the  intra-State 
political  division,  snch  as  a  county  or  city  within  a  State, 
which  is  not  sovereign  at  alL 

The  last  class  has  no  place  in  private  international  law,  but 
is  entirely  the  subject  of  the  municipal  law  of  the  State  where 
the  particular  county  or  city  is  located.  And  the  distinctiona 
to  be  drawn  between  the  first  two  are  comparatively  slight  and 
unimportant.  Whether  the  particular  States  in  question  are 
wholly  or  only  partially  sovereign,  if  they  are  supreme  with 
respect  to  the  point  at  issue,  that  is  all  that  private  interna- 
tional law  requires.  If  the  law  of  the  domicil  of  a  party  is  to 
control,  it  is  usually  of  small  importance  whether  this  be  a 
national  or  a  quasi-national  domicil.  Occasionally  however 
distinctions  must  be  taken  between  them« 

It  follows  from  what  has  been  said  that  cases  deciding  ques- 
tions relating  to  municipal  domicil  should  be  accepted  with 
caution  as  authority  in  regard  to  matters  of  national  or  quasi- 
national  domicil.  The  former  ia  the  subject  of  municipal  law 
only,  the  latter  of  private  international  law.  To  argue  from 
the  principles  of  municipal  law  to  those  of  private  intemar 

^  Jac.  Dom.  |  77. 
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tional  law  is  always  apt  to  be  misleading.  The  fiulaxe  to 
zemember  this  fact  has  sometimes  led  to  serious  enor.* 

§  20.  DomioU  diatliigiiteliad  from  Mere  Reaidenoa.  —  Dom- 
jcily  as  we  have  seen,  in  the  last  chapter,  is  to  be  distingaished 
from  the  actoal  situs  of  a  person,  a  mere  temporary  locality  of 
existence  in  a  particnlar  State  at  a  particalar  time. 

It  most  now  be  obserred  that  domicil  is  also  to  be  distill 
gnished  from  a  mere  residence,  of  a  temporary  character,  not 
intended  to  be  permanent*  Besidence  in  a  State  is  nsnally 
said  to  be  necessary  to  domicil,  bat  it  must  be  a  residence  of 
a  permanent,  not  of  a  temporary  or  limited,  character.  When 
the  term  ^resident ''  or  ^'residence "  is  used  in  connection  with 
priyate  international  law,  it  is  generally  iised  in  the  sense  of 
domicil,  thongh  not  always.^ 

The  Virginia  case  of  Long  r.  Byan '  is  a  good  illnstmtioii 
ef  the  distinction  between  mere  residence  and  domicil.  In  that 
case,  a  person  domiciled  in  Washington  came  to  Virginia  intend- 
ing to  remain  there  abont  nine  months,  until  he  should  complete 
a  contract  into  which  he  had  entered,  proposing  afterwards  to 
leave  Virginia.  His  property  was  attached  in  Virginia  under  a 
statute  permitting  attachments  against  ^  non«residents,''  but  the 
court,  notwithstanding  his  domicil  in  Washington,  held  him  to 
be  a  resident  of  Virginia,  and  dismissed  the  attachment. 

So  also  a  foreign  minister  actually  resides  or  is  personally 
present  at  the  court  to  which  he  is  accredited,  but  his  legal 
residence  and  domicil  are  in  his  own  country.  Indeed,  by  the 
fiction  of  exterritoriality,  the  place  of  his  residence  is  a  part  of 
his  own  country.    It  is  otherwise  with  consuls.* 

« 

•  For  example,  with  respect  to  the  right  of  a  gnardiaa  to  alter  the  ward's 
domicil.    See  poet,  §  41. 

1  In  re  Wrigley,  8  Wend.  (N.  T.)  184 ;  Froet  v.  Brisbin,  19  Wend.  11,  82 
▲m.  Dec  428 ;  Langdon  v.  Dond,  6  Allen  (Mass.),  428,  88  Am.  Dee.  641 ; 
Allgood  V.  Williams,  92  Ala.  551,  8  8a  722  ;  Chitty  s.  Chitty,  118  N.  C.  647, 
82  L.  B.  A.  894 ;  Wood  »  Boeder,  45  Neb.  811,  88  N.  W.  858 ;  Ayer  «. 
Weeks,  65  N.  H.  248,  18  AH  1108 ;  Long  v.  Ryan,  80  Ontt.  (Va.)  718 ; 
Tipton  «.  I^ptott,  87  Ky.  S48»  8  &  W.  44a  See  Story,  Coafl.  L.  |  49^ 
aotB(<;). 

•  80  amtt  718. 

•  Whart  Confl.  L.  S  49 1  Crawford  v.  Wilson,  4  Barb.  (N.  T.)  506. 
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So  it  is  with  students.  Though  resident  at  a  college  or  uni7er« 
sitj  for  the  period  necessary  to  complete  their  course,  thej  are 
not  domiciled  there  unless  they  have  the  intention  to  remain 
there  permanently.  But  the  question  of  domicil  is  distinct 
from  the  right  of  suffrage.  The  latter  is  a  matter  of  munici- 
pal law,  and  is  suhject  to  the  rules  prescribed  by  each  State 
within  its  own  borders.  If  those  laws  do  not  require  a  domicil 
as  a  condition  of  suffrage,  but  only  a  mere  residence,  a  student 
may  be  permitted  to  vote,  though  he  be  not  domiciled  in  the 
State.     Such  is  the  general  rule  in  the  United  States.^ 

§  21.  DomioU  distlngalshed  from  Nationality  or  01tia«n- 
■hip.  —  The  distinction  between  domicil  and  nationality  or 
citizenship  is  just  as  marked  as  that  which  exists  between 
domicil  and  residence.  A  person  may  be  a  subject  or  citizen 
of  one  country,  while  domiciled  in  another.^  Thus,  a  citizen 
of  France  may  actually  be  in  New  York.  If  merely  passing 
through  he  has  only  his  actual  situs  in  New  York.  If  he  re* 
sides  there,  with  the  intention  to  remain  for  a  limited  period, 
he  is  a  resident  of  New  York,  and  if,  coupled  with  the  residence, 
there  is  the  intention  to  remain  there  permanently  or  for  an  un- 
limited period,  he  is  domiciled  in  New  York,  yet  he  may  all  the 
time  remain  a  citizen  of  France. 

But  it  must  be  observed  that,  so  far  as  citizens  of  the  United 
States  are  concerned,  the  rule  is  otherwise  as  between  the  States 
of  this  Union.  The  fourteenth  amendment  to  the  federal  con- 
stitution  expressly  provides  that  ''all  persons  bom  or  natural- 
ized in  the  United  States,  and  subject  to  the  jurisdiction  thereof 
are  citizens  of  the  United  States,  and  of  the  State  wherein  they 
reside "  (that  is,  are  domiciled).  This  provision  establishes 
for  the  States  of  the  Union  the  rule  that  a  citizen  of  one  State^ 

«  Whart  GonfL  L.  {  48  ;  Opinion  of  the  Judges,  6  Met.  (Mass.)  587  ;  Fry's 
Case,  71  Penn.  St  802;  Hart  v.  lindeey,  17  N.  H.  286,  43  Am.  Dec.  602 ; 
Kelley  o.  Garrett,  67  Ala.  804  ;  Sanden  o.  GetcheU,  76  Me.  158  ;  Vandeipoel 
V.  O'Hanlon,  58  la.  246,  86  Am.  Rep.  216  ;  Dale  o.  Irwin,  78  111.  170. 

1  Harral  v.  Hanral*  80  N.  J.  Eq.  870,  51  Am.  Bep.  17,  21  ;  Raymond  v. 
Haymond,  74  Tex.  414,  12  S.  W.  90,  92 ;  Larqnie  v.  Larqaie,  40  La.  Ann. 
457,  4  So.  885,  886 ;  Roth  v.  Roth,  104  111.  85,  44  Am.  Rep.  81,  82  ;  Poweis 
V,  Lynch,  8  Maes.  77. 
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who  abandons  that  State  and  goes  to  another  to  reside  perma* 
nentlj,  thereby  ipso  facto  loses  citizenship  in  the  former  State 
and  acquires  it  in  the  latter,  regardless  of  his  own  intention  or 
wishes.' 

§  22.  The  Legal  fiUtiu  or  Domlcll  of  this  Person.  —  In  law, 
persons  are  either  natural  persons,  indiyiduals;  or  artificial 
persons,  corporations.  Private  international  law  regards  for 
the  most  part  the  domicil  of  natural  persons.  The  yerj  nature 
of  what  is  usually  termed  the  '' domicil "  of  corporations  differs 
essentially  from  that  of  individuals,  and  is  subject  to  very 
different  rules.  It  is  manifestly  impossible  for  a  mere  oor* 
poration  to  possess  a  permanent  home  or  residence  in  the  same 
sense  as  an  individual,  nor  is  there  usually  the  same  occasion  to 
fix  a  domicil  for  it.  Many  of  the  transactions,  which  in  the  case 
of  an  individual  must  be  regulated  by  the  law  of  his  domicil,  do 
not  arise  at  all  in  the  case  of  corporations,  such  as  most  questions 
of  status,  the  making  of  wills,  the  intestate  succession  to  estates, 
marriage,  divorce,  etc.  But  there  are  some  transactions  to  which 
a  corporation  may  be  a  party,  just  as  an  individual  may  be,  such 
as  taxation,  the  conveyance  of  property,  or  the  making  of  con- 
tracts. In  these  cases,  it  sometimes  becomes  necessary  to  in- 
voke the  aid  of  some  foreign  law,  corresponding  to  what  would 
be  the  law  of  the  domicil,  if  the  party  were  an  individual  in- 
stead of  a  corporation.  For  such  purposes  (comparatively  in- 
frequent), a  corporation  must  be  assigned  a  situs,  which  is 
sometimes  spoken  of  as  a  domicil.^ 

*  Dougherty  v.  Snyder,  15  S.  &  R.  (Penn.)  84,  16  Am.  Dec  620  ;  Firth 
V.  Firth,  50  N.  J.  £q.  187»  24  Atl.  916,  917.  Owing  to  this  principle,  the 
American  courts  are  more  prone  than  others  to  use  the  terms  ''residence  "  and 
**  citizenship,"  as  synonymoos  with  domicil.  But  eyen  in  the  United  States, 
this  only  applies  to  citizens  of  the  United  States,  not  to  citizens  or  subjects 
of  foreign  countries.  In  general,  prlyate  international  law  does  not  concern 
itself  with  mere  residence  or  with  citizenship.    See  post,  §  66. 

^  A  section  wUl  hereafter  he  deyoted  to  the  situs  of  corporations.  Post^ 
i  67.  With  respect  to  associations  of  persons,  not  incorporated,  such  as  part- 
nerships, it  may  he  oheenred  that,  since  their  existence  as  a  legal  entity  is  not 
recognized  by  the  law,  neither  will  the  law  assign  them  a  distinct  situs  of 
their  own.  See  Faulkner  v,  Hyman,  142  Mass.  53,  55.  Such  associations 
are  sometimes  spoken  of  as  "  domiciled  '*  or  "  resident  '*  in  a  particular  place, 
but  what  is  meant  is  merely  that  all  the  partners  or  members  reside  there  and 


62  I>EFINIT10K  or  DOMICIL.  §  28 

The  domicil  of  natural  penons  may  be  divided  for  the  pur- 
poses of  the  subsequent  discussion  into  the  following  heads: 
(1)  Definition  of  domicil;  (2)  Certain  general  principles  touch* 
ing  domicil;  and  (3)  The  seyeral  kinds  of  domicil,  and  the 
principles  governing  eadL     These  will  be  taken  up  in  order. 

§  23.  Definition  of  Domioll  of  Natural  Pexaons.  —  The  donu« 
oil  of  a  natural  person,  as  used  in  private  international  law,  may 
be  defined  as  the  Btaie  or  country  where  a  party  actually  or 
eonetructively  has  his  permanent  home} 

The  conduct  of  a  man's  business,  the  presence  of  his  family, 
his  voting,  the  payment  of  his  taxes,  etc,  are  not  essential  ele- 
ments of  a  domicil,  but  are  merely  evidences,  more  or  less 
weighty,  of  an  intention  to  make  the  place  where  these  things 
exist  or  are  done  his  permanent  home.  Such  circumstances 
therefore  should  find  no  plaoe  in  the  definition.* 

l^e  definition  of  domicil  above  given  is  very  broad,  as  it  must 
be  to  covw  all  the  points  that  may  arise.  Indeed,  owing  to  the 
number  of  points  to  be  covered,  there  are  few  terms  more  diffi* 
cult  to  define.  As  was  said  in  Abington  v.  N.  Bridgewater,* 
''  The  fact  of  domicil  is  often  one  of  the  highest  importance  to  a 
person;  it  determines  his  civil  and  political  rights;  it  fixes  his 
allegiance ;  it  determines  his  belligerent  or  neutral  character  in 
time  of  war;  it  regulates  his  personal  and  social  relations  whilst 

tbftt  there  the  finn  tranaocts  its  Vnsiiiees.  It  is  the  domicil  of  the  memben 
tSiat  is  looked  to,  when  that  la  important,  not  that  of  the  firm.  For  instances 
of  the  loose  employment  of  these  terms,  as  applied  to  unincorporated  assoda- 
tions,  see  WilUams  v.  Dry  Goods  Co.,  4  Okl.  145,  48  Pac  1148 ;  Hslsted 
V.  Straos,  82  Fed.  279,  280;  Long  v.  Girdwood,  150  Penn.  St  418,  24  AtL 
711,  28  L.  K.  A.  88. 

^  Dicey,  Oonfl.  L.  79  ;  Story,  Confl.  L.  {  41 1  ^OPP  ^'  Wood,  4  DeG.,  J.  &  S. 
816,  622  ;  Mitchell  v.  United  States,  21  WalL  850  ;  Desmare  v.  United  States, 
88  U.  S.  605;  Guier  v.  O'Daniel,  1  Binn.  (Penn.)  849,  note;  Price  v.  Pricey 
156  Penn.  St  617,  27  AtL  291 ;  Gilman  v.  Gihnan,  52  Me.  178,  88  Am.  Dec. 
502 ;  Hairston  v.  Hairston,  27  Miss.  704,  61  Am.  Dec  530,  582 ;  White  v. 
Tennant,  81  W.  Ya.  790,  8  &  E.  596;  Hart*.  Lindsey,  17 K.  H.  285,  48  Am. 
Dec  597,  601;  Steer's  Succession,  47  La.  Ann.  1551, 18  So.  503. 

*  Pearce  v.  State,  1  Sneed  (Tenn. ) ,  68,  60  Am.  Dec  185 ;  Goier  o.  O'Daniel, 
1  Binn.  (Penn.)  849,  note ;  Steer's  Saocession^  47  La.  Ann.  1551,  18  So.  508^ 
006;  Shelton  v.  Tiffin,  6  How.  168. 

•  28  Pick.  (Mass.)  170,  176. 
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he  liveBy  and  famuhes  tbe  rule  for  the  disposal  of  hit  pvopertj 
when  he  dies.  Tet  as  a  qnesdon  of  hict,  it  is  often  one  of  great 
difficultji  depending  sometimes  on  minnte  shades  of  distinction 
-which  can  hardly  he  defined.^' 

To  ereiy  definition  proposed  some  objection  may  he  offered. 
Thns  Stoxj  defines  domicil  to  be  ''  the  place  whwe  a  person  has 
his  true,  fixed,  and  permanent  home  and  principal  establish- 
inent>  and  to  which,  whenever  he  is  absent,  he  has  the  intention 
of  returning/'^  Among  the  objections  to  this  definition  per- 
haps the  most  serions  one  is  that  it  has  no  application  to  the 
^onBtmeHve  domicil  of  an  infant,  married  woman,  or  other  pei^ 
son  incapable  in  law  of  exerdsing  a  dioice  with  respect  to  his 
or  her  place  of  abode.  The  same  fault  is  to  be  found  with  most 
of  the  definitions  that  have  been  proposed. 

§  24.  Area  of  DoniolL  -»  Since  the  domicil,  for  the  purposes 
of  private  international  law,  is  the  St<Ue  or  country  where  a 
party  has  his  permanent  home,  it  is  manifest  that  the  term  need 
not  be  confined  to  the  particular  tract  of  land,  town,  conntyi 
or  dbtrict,  immediately  occupied  by  him,^  but  it  also  extends 
to  the  whole  country  or  State  in  which  he  resides,  that  is,  the 
whole  territory  over  which  the  sovereignty  of  the  State  extends, 
and  contrcdled  therefore  by  the  same  system  of  laws.  But  it  is 
worthy  of  notice  that  the  term  includes  the  town,  county,  or 
district  of  residence^  as  well  as  the  State  itself,  and  that  one 
domiciled  in  such  town,  county,  or  district  must  also  be  domi- 
ciled in  the  State  of  which  it  forms  a  part,  for  the  greater 
includes  the  less. 

Eminent  authorities  have  declared  it  not  essential  that  one 
domiciled  in  a  particular  State  or  country  should  also  have  a 
fixed  residence  in  any  particular  spot  in  that  country.'  Thus, 
let  us  suppose  a  Frenchman  comes  to  England,  intending  to 
remain  permanently,  spending  his  life  traveling  from  one  point 
to  another  in  England,  but  residing  permanently  at  no  par- 
ticular spot.    According  to  these  authorities,  England  becomes 

«  Stoiy,  Gonfl.  L.  §  41. 

^  Thu  oorrefpoBdi  to  tfas  manidpsl  domMl,  bat  the  sstionsl  or  fnui- 
nstioiisl  domicil  is  mtmi  oomprdieoaivak 
*  Dicsy,  CkmlL  U  91-03;  Jm.  Dom.  1 77. 
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hb  pennanent  home  and  national  domicil,  but  he  is  domiciled 
in  no  particular  town  or  county  in  England^  he  has  no  munieu 
pal  domicil  there. 

Under  thia  view,  the  Frenchman's  manicipal  domicile  if  he 
has  any  at  all,  remains  in  France.  Bat  haying  ceased  alto- 
gether to  reside  in  France,  and  becoming  domiciled  in  England, 
he  cannot  be  said  to  reside  in  any  town  or  coonty  or  province  of 
France.  We  are  then  driven  to  the  condnsion  that  he  must  be 
held  to  have  no  municipal  domicil  anywhere.  This  conclusion 
is  in  direct  contravention  of  the  great  weight  of  authority  in 
the  United  States  and  elsewhere,  to  the  effect  that  a  resident 
of  a  State  must  always  be  held  to  possess  a  municipal  domicil 
somewhere  in  that  State.* 

In  this  country  the  question  is  still  an  open  one.  In  an 
Illinois  case/la  woman  domiciled  in  Missouri  abandoned  that 
State,  with  her  husband,  intending  to  remove  to  Illinois  and  to 
reside  either  at  Blooming^n  or  Salem.  She  went  to  Illinois  with 
her  husband,  but  before  they  had  decided  in  which  town  they 
should  settle  she  died  intestate.  The  laws  of  Missouri  govern- 
ing the  succession  to  personalty  differed  from  those  of  Illinois, 
and  the  question  thereupon  arose  whether  she  was  domiciled  at 
her  death  in  Illinois  or  Missouri,  the  lex  domicilii  determining 
the  order  of  succession.  The  court  held  her  domicil  to  be 
Missouri,  but  based  its  decision  upon  the  ground  that,  not 
having  definitely  fixed  upon  either  tatan  as  a,  place  of  residence, 
there  was  no  sufficient  evidence  of  the  parties'  intention  to 
reside  permanently  in  Illinois  at  all.  The  main  point  was  left 
undecided. 

§  25.  Domioil,  tlia  Aotoal  Permanent  Home.  -~  Domicil 
usually  conveys  the  idea  of  **  home  "  in  case  of  persons  sui  juris 

•  Abington  v.  N.  Bridge  water,  28  Pick.  (Mass.)  170 ;  Whitney  v,  Sherbom, 
12  Allen  (Mass.),  Ill ;  Otis  o.  Boston,  12  Cosh.  (Mass.)  44 ;  Crawford  v. 
Wilson*  4  Barb.  (N.  T.)  605 ;  Ayer  v.  Weeks,  66  K.  H.  248,  18  AtL  1108 ; 
Shepherd  v.  Gassiday,  SO  Tex.  24,  70  Am.  Dec  872 ;  School  Directors  v.  James^ 
2  W.  Ifc  S.  (Penn.)  668,  670,  87  Am.  Dec  626  ;  Mills  o.  Hopkinsrille  (Ey.), 
11  a  W.  776. 

*  Cooper  V,  Beers,  148  IlL  25, 83  N.  £.  61.  See  Lowry  v.  Bradley,  1  Speer's 
£q*  (9*  ^O  h  8d  Am.  Dec.  142,  146,  where  the  court  seems  to  lean  the  other 
way. 
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and  capable  of  possessing  an  actnal  home  of  their  own,  but  a 
home  need  not  necessarily  be  adomicil.^  ''Home"  means  an 
actual  abode,  coupled  with  the  intention  of  remaining  there,  but 
it  is  not  needful  that  there  should  be  a  purpose  to  remain  perma^ 
nently  or  for  an  unlimited  time.^  But  when  is  added  to  home 
the  notion  of  permanency  and  stability,  when  it  becomes  a  perma- 
nent home,  there  being  no  present  fixed  expectation  of  changing 
it  at  any  future  time,  near  or  remote,  the  home  then  becomes  a 
domicil. 

Indeed  it  is  too  well  settled  for  dispute  that  a  person  8ui 
JuriSf  who  actually  resides  and  has  his  home  in  a  given  State,  is 
domiciled  there,  provided  he  has  legally  formed  an  intention  to 
remain  there  permanently,  or  for  an  unlimited  or  indefinite 
period;  *  or,  to  put  it  somewhat  differently,  provided  he  has  no 
present  fixed  intention  of  removing  therefrom  in  the  future/ 

§  26.  DomioU,  the  Constnxoilve  Permanent  Home.  —  There 
are  some  cases  in  which  the  law  will  assume  that  a  person  has 
his  home  in  a  particular  country,  though  the  fact  may  be  far 
otherwise,  and  even  though  the  party  may  never  have  set  foot 
upon  its  shores.  In  these  instances  a  permanent  home  is 
implied  by  construction  of  law. 

These  cases  arise  for  the  most  part  (though  not  always)  where 
the  person  whose  domicil  is  to  be  determined  is  nan  sui  juris j 
and  is  therefore  deemed  legally  incapable  of  forming  an  in- 
tention of  permanent  residence,  or  else  where  from  the  circum- 
stances of  the  case  the  law  must  presume  a  purpose  to  reside  in 
a  g^ven  country.  One  may  thus  be  assigned  a  domicil  in  a 
State  where  he  does  not  actually  live. 

^  Otis  V,  Boston,  12  Cvmk,  (Mass.)  44;  Steer's  Suoooision,  47  La.  Ann. 
1661,  18  So.  60S. 

*  Dioey,  Confl.  L.  80  et  seq. 

*  Oaier  v.  O'Daniel,  1  Binn.  (Penn.)  849,  note ;  Dnpay  v.  Wartz,  68  N.  Y. 
666  ;  Hairston  v.  Hainton,  27  Miss.  704,  61  Am.  Dec  680 ;  Oilman  o.  Oil- 
man, 62  Me.  178,  88  Am.  Dec.  602 ;  Allgood  v.  Williams,  92  Ala.  661,  8  Sa 
722 ;  White  v.  Tennant,  81  W.  Ya.  790,  8  a  £.  696. 

*  Pntnam  v.  Johnson,  10  Mass.  488  ;  Hallett  v.  Bassett,  100  Mass.  167 ; 
Price  V.  Price,  166  Penn.  St  617,  27  Atl.  291 ;  Whitney  v.  Sherborn,  12  Allen 
(Mass.),  Ill  ;  Oilman  o.  Oilman,  62  Me.  166,  88  Ahl  Dec  602.  The  first 
mode  of  expression  is  the  more  accnrate. 
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In  assigning  a  oonstractiye  domicile  the  law  will  weigh  the 
circamstances  of  the  case,  the  probabilities  as  to  the  party's 
regarding  one  or  another  place  as  his  home,  should  he  exercise 
a  choice,  and  the  duty  he  may  be  under  to  abide  at  a  particular 
spot.  From  these  data  the  law  raises  certain  presumptions 
more  or  less  strong.  It  should  be  noticed  that  it  is  the  law 
that  raises  these  presumptions,  not  the  courts.  Hence  they  are 
not  so  liable  to  change,  with  the  slightly  varying  circumstances 
of  each  particular  case,  and  are  susceptible  of  being  reduced  to 
more  or  less'^table  rules.  The  courts  have  no  other  power  than 
to  decide  the  questions  thus  raised  in  accordance  with  the  rules 
and  presumptions  fixed  by  the  law. 

Thus,  an  infant  is  assigned  the  domicil  of  its  parent,  though 
it  be  bom  elsewhere  and  has  never  been  within  their  domicil.^ 
Here  the  law  conclusively  presumes  that  the  home  of  the  child 
will  be  with  its  parents,  without  regard  to  the  facts  of  a  par- 
ticular case,  and  henoe  wherever  their  permanent  home  is  his 
will  be  also. 

So,  where  a  woman  marries,  the  law  regards  her  as  identified 
with  her  husband,  and  recognizes  a  duty  resting  upon  her  to 
live  with  him.  Hence  the  law  presumes  her  proper  home  to  be 
with  him,  and  his  domicil  becomes  hers  upon  the  marriage. 
And  thereafter  throughout  their  married  life  her  domicil 
changes  with  his,  as  a  general  rule,  regardless  of  the  actual 
facts  in  the  case.' 

The  instances  mentioned  have  been  cases  of  persons  non  sui 
jurisy  but  the  principle  of  constructive  domicil  is  not  confined 
to  them.  Thus,  if  a  full  grown  man  should  abandon  his  native 
country,  intending  never  to  return,  his  domicil  is  not  thereby 
lost  or  changed.  It  is  a  well  settled  principle  of  law  that  a 
domicil  is  retained  until  a  new  one  is  acquired,  for  no  person 
can  ever  be  without  a  domicil.*  A  new  domicil,  in  the  case  of 
a  person  suijurisj  can  only  be  acquired  by  actual  residence  in 
the  new  country,  coupled  with  the  intention  to  remain  there  per- 
manently.^   Hence,  until  he  actually  takes  up  his  abode  else- 

1  Post,  §S  82,  86  et  aeq.  >  Post,  (S  ^  «t  8«q. 

•  Post,  §  29.  «  Post,  SS  56et8eq^ 
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where  animo  manendi^  he  retains  his  former  domicil.  Bj 
constmction  of  law  he  is  presumed  still  to  have  his  home  in 
his  original  domicile  though  he  has  turned  his  hack  upon 
his  country  for  ever.* 

§  27.    CSertaln  General  Prinoiplas  touohing  DomioU.  —  I.  No 

Person  wlthoat  a  DomiolL  —  There  are  four  general  principles 

.  relating  to  domicil  which  must  he  home  in  mind  throughout 

every  discussion  of  this  suhject.    With  their  aid;  many  problems 

otherwise  difficult  may  be  easily  solved. 

The  first  of  these  may  he  thus  stated:  No  natural  person  can 
eoer  he  ioithotU  a  domieU.^ 

For  the  purpose  of  determining  rights  and  liabilities,  the 
courts  of  all  civilized  nations  have  formulated  the  rule  that  a 
person  must  always  be  held  to  have  a  domicil  somewhere.  He 
may  be  homeless  in  the  ordinary  and  popular  sense  of  the  word, 
he  may  be  a  vagrant,  but  legally  he  will  always  be  deemed  to 
have  his  domicil  in  some  country.' 

Thus,  in  Shaw  v.  Shaw,*  the  facts  were  that  Shaw  and  his 
wife,  domiciled  in  Massachusetts,  determined  to  remove  to 
Colorado.  They  left  Massachusetts,  not  expecting  to  return, 
and  proceeded  as  far  as  Philadelphia.  There  they  stopped  tem- 
porarily, and  during  their  stay  there  Shaw  was  so  cruel  to  his 
wife  that,  in  fear  of  her  life,  she  left  him  and  returned  to  Mas- 
sachusetts, where  she  applied  for  a  divorce.  Shaw  never  re- 
turned thither.  Though  fully  recognizing  the  principle  that 
a  divorce  should  only  be  granted  upon  the  application  of  one 
domiciled  within  the  State,  ^  the  court  granted  the  application. 

*  See  post,  S  29. 

'  Abington  o.  N.  Bridgewater,  23  Pick.  (Maas.)  170,  177  ;  Crawford  v. 
Wilaon,  4  Barb.  (N.  T.)  605,  618  ;  Dnpuy  v.  Wurtz,  68  N.  7.  656 ;  Deamare 
9.  United  States.  93  U.  a  606 ;  Oda  v.  Boeton,  12  Giiah.  (Maaa.)  44 ;  ^Sbaw  v. 
Shaw,  98  Maaa.  158 ;  Allgood  v,  Williama,  92  Ala.  651,  8  So.  722 ;  Gilman 
9.  Gilman,  52  Me.  165»  83  Am.  Dec  502 ;  Ayer  v.  Weeka,  65  N.  H.  248, 
18  Atl.  1108 ;  De  La  Montanym  v.  De  La  Montanya,  112  Oal.  101,  82  L.  R.  A« 
82,  58  Am.  St  Rep.  166;  Tipton  9.  Tipton,  87  Ky.  243,  8  8.  W.  440;  White 
V.  Tennant,  81  W.  Ya.  790,  8  8.  E.  696. 

*  See  Lowry  v.  Biadley,  1  Speer^a  Eq.  (8.  C.)  1,  39  Am.  Dec  142 ;  Boxlaod 
V.  Beaton,  132  Maac  89,  42  Am.  Bep.  424 ;  Shaw  v.  Shaw,  98  Maaa.  158. 

*  98  Maaa.  168.  «  Poet,  §  5a 
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Keitbor  the  husband  nor  wife  had  acquired  a  domicil  elsewhere, 
and  in  the  language  of  the  court|  ''Every  one  must  have  a 
domicil  somewhere." 

Indeed^  the  authorities  go  a  step  further  and  lay  down  the 
proposition  that  not  only  must  a  person  always  have  a  domicil 
somewhere,  but  he  must  further  be  deemed  to  be  domiciled  in 
some  civilized  State  or  at  least  in  a  State  sufficiently  civilized  to 
possess  a  perfected  system  of  law*  Such  will  certainly  be  the 
rule  in  respect  to  persons  who  have  once  been  citizens  of  a  civil* 
ized  country.*  The  reasons  for  this  last  qualification  are  quite 
evident.  Not  only  is  it  generally  true  in  cases  where  a  citizen 
of  a  civilized  community  has  exiled  himself  in  this  manneri 
that  he  does  not  intend  to  settle  permanently  in  a  barbarous 
country,*  but  even  should  such  an  extraordinary  intent  domi- 
nate his  mind,  public  policy  and  the  safety  of  the  individual 
alike  require  that  he  should  be  presumed  not  to  have  intended 
to  surrender  the  protection  and  benefits  secured  by  his  home 
laws  in  exchange  for  the  barbarous  customs  of  the  savages  among 
whom  he  lives. 

§  28.  II.  Only  one  Domioll  at  a  Time.  —  The  second  of 
these  principles  may  be  thus  stated:  No  natural  person  can 
have  more  than  one  domicil  at  a  tinted 

It  is  the  settled  doctrine  both  in  England  and  America  that 
one  cannot  have  more  than  one  domicil  at  the  same  time  for  the 

*  ThuB  there  are  nnmeroiu  En^ish  cases  in  which  dtizena  of  England  or 
Scotland  have  been  held  to  retain  their  original  domicile,  though  passing  their 
lives  in  India  or  China.  Dicey,  Confl.  L,  88,  149 ;  Brace  v.  Brace,  2  B.  ft  P. 
229  ;  Jopp  V.  Wood,  4  DeG.,  J.  ft  S.  616. 

•  Dicey,  Confl.  L.  788,  784. 

^  This  is  the  form  in  which  this  proposition  is  osnally  stated,  bat  it  is  sab* 
ject  to  a  qoalification.  It  is  trne  that  no  one  coart  or  no  one  jurisdiction  will 
consider  a  person  domiciled  in  more  than  one  place  at  a  time.  Bat  it  is  quite 
possible  that  the  court  of  one  State  may  adjudge  a  person  to  be  domiciled 
therein  at  a  given  time,  while  the  court  of  another  State,  before  whom  the 
same  question  may  be  pending,  may  hold  him  to  be  domiciled  in  the  second 
State  at  that  time.  Such  a  position  has  been  asserted  by  the  Massachusetts 
court  in  passing  upon  the  domicil  of  an  insane  person  under  guardianship 
there,  who  takes  up  his  abode  in  another  State,  where  he  is  adjudged  sane  and 
capable  of  selecting  his  own  domicil.  Talbot  v.  Chamberlain,  149  Mass.  67» 
60.  8  L.  R.  A.  254. 
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same  purpose,*  But  it  is  sometimes  said  or  intimated  that  a 
person  may  have  one  domicil  for  one  purposoi  and,  at  the  same 
time,  other  domicils  for  other  purposes.*  These  dicta  (for  they 
are  nothing  more)  Mr.  Dicey  explains  as  heing  the  result  of  con- 
fusion of  thought  with  respect  to  the  terms  ^  domicil "  and  "  resi- 
dence,'' domicil  being  used  in  these  cases  to  designate  different 
kinds  of  residence.  He  maintains  with  great  earnestness  that 
no  person  can  have  more  than  one  domicil  at  a  time  for  any  and 
all  purposes,  and  in  this  he  is  supported  by  strong  authority.^ 
Indeed,  it  may  be  accepted  as  generally  true  that  no  natural 
person  can  have  more  than  one  domicil  at  one  and  the  same 
time,  even  for  different  purposes,  using  the  word  '^  domicil  **  in 
its  technical  sense  as  importing  not  merely  residence,  but  resi- 
dence for  an  unlimited  period.* 

But  to  this  general  rule  there  is  one  exception,  or  at  least  an 
apparent  exception,  in  the  case  of  a  married  woman  suing  in 
one  jurisdiction  for  divorce  from  her  husband,  domiciled  in  an- 
other State  or  country.  In  such  case,  notwithstanding  the  rule 
of  law  that  the  wife's  domicil  follows  that  of  her  husband,*  and 
the  other  rule,  no  less  authoritative,  that  a  suit  for  divorce  must 
be  brought  in  the  domicil  of  the  complainant,  ^  it  is  now  gen- 
erally admitted  that  a  wife  may  acquire  a  domicil  apart  from 

>  Abington  v.  N.  Bridgewater,  28  Pick.  (Mass.)  170, 177;  OtU  v.  Boston, 
12  Cush.  (Maaa.)  44 ;  Ayer  v.  Weeks,  65  N.  H.  248,  18  Atl.  1108  ;  Crawford 
9.  Wilson,  4  Barb.  (N.  Y.)  605 ;  Dupaj  v.  Wartz,  58  N.  Y.  556  ;  Allgood 
V.  Williams,  92  Ala.  561,  8  So.  722;  Gilman  v.  Oilman,  62  Me.  165,  88  Am. 
Deo.  502 ;  In  re  Olacm's  Will,  68  la.  145, 18  N.  W.  854 ;  Somenrille  v.  Somer- 
Tille,  5  Yee.  750. 

*  See  Dapny  v.  Warts,  58  N.  Y.  556 ;  Allgood  v.  Williams,  92  Ala.  551, 
8  So.  722;  Gilman  v.  Gilman,  52  Me.  165,  88  Am.  Deo.  502;  De  La  Mon- 
ianya  v.  De  La  Montanya,  112  Gal.  101,  82  L.  R.  A.  82,  85 ;  White  v.  Ten- 
nant,  81  W.  Ya.  790,  8  a  £.  596 ;  Abington  v.  N.  Bridgewater,  28  Pick. 
(Mass.)  170,  177;  Hallettr.  Bassett,  100  Mass.  167;  Greene  r.  Greene,  11 
Pick.  (Mass.)  409,  415. 

*  Dioey,  Confl.  L.  96,  97;  Story,  Oonfl.  L.  {  45,  note  (a);  Jac.  Dom* 
U  21*  92. 

»  Jac  Dom.  ({  91,  92 ;  Otis  v.  Boston,  12  Gosh.  (Mass.)  44 ;  Price  v.  Price, 
156  Penn.  St  617,  27  Atl.  291 ;  De  La  Montanym  v.  De  La  Montanya,  112 
CaL  101,  82  L.  B.  A.  82,  85,  58  Am.  St  Bep.  165. 

•  Poet.  I  46.  7  Post,  S  50. 
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her  husband  for  the  purpose  of  infltitating  a  snit  for  divorce.' 
If  she  does  not  desire  a  divorce,  her  domicil  remains  in  general 
the  same  as  her  husband's  and  changes  with  his.  This  principle 
appears  to  give  the  wife  one  domicil  for  the  purpose  of  divorcei 
and  a  different  domicil  (at  the  same  time)  for  all  other  purposes. 
The  incongruity  of  this  result  has  even  led  one  court  to  deny 
the  well  nigh  universallj  admitted  rule  that  jurisdiction  of 
divorce  is  governed  by  the  domieil  of  the  complainant^  and  not 
by  his  or  her  mere  residence.* 

But  upon  a  close  examination  it  will  probably  be  found  that 
there  is  little  or  no  real  incongruity  here.  After  the  wife  has 
instituted  the  suit,  if  then  a  question  should  arise  which  would 
make  it  needful  to  fix  her  domicil  for  any  purpose,  she  would 
probably  be  held  to  have  acquired  a  domicil  apart  from  her  bus* 
band /or  cUl  purposes.  Until  she  sues  for  divorce  she  has  but 
one  domicil  for  any  purpose,  —  that  of  her  husband.  After  she 
institutes  the  suit  in  a  foreign  jurisdiction,  she  still  has  only 
one  domicil  for  any  purpose,  —  the  one  she  has  voluntarily 
chosen  as  the  locality  in  which  she  wishes  to  obtain  her 
divorce. 

§  29.  III.  Domioil  retained  until  another  la  acquired.— 
The  third  general  principle  relating  to  domicil  is  as  foUows: 
A  domicU  once  acquired  is  retained  until  a  new  domicil  is 
gained.^ 

This  principle  is  but  the  logical  and  necessary  consequence 
of  the  two  preceding  ones.  If  one  can  never  be  without  a  dom- 
icil, and  can  never  have  but  one  domicil  at  a  time,  it  must  fol« 

•  Poflt,  §  50. 

*  De  La  Montonyav.  De  La  Montanya,  112  OaL  101,  82  L.  B.  A  82,  86, 
58  Am.  St  Rep.  165. 

1  Abington  o.  N.  Bridgewater,  28  Pick.  (Mass.)  170,  177;  Dnpay  v. 
Wartz,  58  N.  Y.  656 ;  Hallett  v.  Baasett,  100  Mass.  167;  Borland  r.  Bos* 
ton,  182  Maas.  89,  42  Am.  Bep.  424  ;  Desmaro  o.  United  Stetes,  98 IJ.  S.  605; 
MitcheU  o.  United  SUtes,  21  Wall.  850 ;  Shawv.  Shaw,  98  Mass.  158 ;  AU- 
good  V.  Williams,  92  Ala.  551,  8  So.  722;  Price  v.  Price,  156  Penn.  St  617, 
27  Atl.  291;  Gilman  v.  Oilman,  52  Me.  165,  88  Am.  Dec.  502 ;  Williams  v, 
Saunders,  5  Coldw.  (Tenn.)  60  ;  Firth  v.  Firth,  50  N.  J.  £q.  '137,  24  Atl.  916 ; 
Lowry  v.  Bradley,  1  Speer's  Eq.  (S.  C.)  1,  89  Am.  Dec.  142,  144 ;  Shepherd 
V.  Cassiday,  20  Tex.  24,  70  Am.  Dec.  872,  873 ;  Hart  v.  Lindsey,  17  N.  H- 
235,  48  Am.  Dec  597,  601,  602  ;  Somenrille  o.  SomerylUe,  5  Yes.  750. 
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low  that  a  domicil  once  acquired  will  be  retained  until  another 
IB  gained.^  It  is  to  be  obserred  therefore  that  the  abandonment 
of  a  domicil  does  not  of  itself  destroy  it,  even  when  coupled 
with  an  intent  to  acquire  a  new  one,  but  it  continues  until  an- 
other is  in  fact  gained** 

Many  examples  of  the  application  of  these  propositions  might 
be  adduced,  but  one  or  two  will  suffice  to  illustrate  them. 

A  person  domiciled  in  Boston,  Massachusetts,  left  that  city  in 
1876|  with  his  family,  to  reside  in  Europe  for  an  indefinite 
period,  with  the  fixed  purpose  never  to  return  to  Boston,  and  to 
make  some  place  other  than  Boston  his  residence  when  he  should 
return.  While  in  Europe,  prior  to  May  1,  1877,  he  fixed  upon 
a  place  of  residence  in  another  State,  but  remained  in  Europe 
until  1879.  The  question  arose  whether,  as  a  domiciled  citizen 
of  Massachusets,  he  was  liable  to  taxation  there  on  his  personal 
property,  the  taxes  falling  due  May  1,  1877.  It  was  held  that 
he  was  still  domiciled  in  Boston  on  that  day/ 

In  another  case,  a  married  woman  left  New  York  for  Europe, 
with  her  husband,  for  her  health,  at  fijrst  intending  to  return. 
But  after  her  husband's  death  her  physicians  decided  that  she 
must  not  come  back.  She  wrote  letters  to  that  effect,  but  still 
seemed  to  regard  New  York  as  her  home.  She  lived  in  hotels 
and  lodgings  in  Europe,  but  never  set  up  any  establishment 
ther^.  She  finally  died,  leaving  a  will  of  personalty  valid 
under  the  laws  of  New  York  but  invalid  under  the  law  of 
France,  where  the  will  was  executed  and  where  she  died.  It  was 
decided  that  the  validity  of  the  will  must  be  determined  by 
the  law  of  her  domicil,  and  that  she  must  be  deemed  to  have 
retained  her  New  York  domicil  until  she  acquired  another, 
which  she  did  not  do.* 

*  White  V.  Tennant,  31  W.  Ya.  790, 8  S.  E.  596 ;  Ayero.  Weeks, 65  K.  H. 
248,  18  AtL  1108. 

*  Shaw  V.  Shaw,  98  ICaas.  158  ;  First  Nat  Bank  v.  Balcom,  35  Conn.  851; 
In  re  Olson's  Will,  63  la.  145,  18  N.  W.  854 ;  Hood's  Estate,  21  Penn.  St. 
106 ;  Ckwper  v.  Beers,  148  IlL  25,  33  N.  £.  61 ;  SomervUle  v«  Somervilk^ 
5  Yes.  750. 

«  Borland  v.  Boston,  182  Mass.  89,  42  Am.  Bep.  424. 

*  Pnpay  v.  Wmtz,  53  N.  T.  556. 


72  DOMICIL  OHANGKABLB  AT  PLEA8UBE.  §  80 

It  is  a  corollary  of  these  propositions  that  the  legal  presump- 
tion is  in  favor  of  the  retention  of  a  previohs  domicile  and  the 
burden  of  proof  lies  on  him  who  asserts  a  change  of  domicil.* 
It  should  be  noted  however  that  a  change  of  domicil  from  one 
country  or  State  to  another  under  the  same  general  sovereignty, 
as  from  Scotland  to  England^  or  from  one  of  the  United  States 
to  another,  is  more  easily  inferred  than  a  change  to  a  foreign 
country,  whose  laws  are  strange  and  whose  people  are  alienJ 

§  30.  IV.  Persons  Bui  Juris  may  change  DomioU  at 
Pleasure. — The  fourth  principle  is:  Every  natural  person, 
free  and  sui  juris,  may  change  his  domicil  at  pleasure.^ 

This  is  the  result  of  the  personal  liberty  of  locomotion,  be- 
longing of  right,  and  now  generally  accorded  to  every  person 
not  under  disabilities  and  capable  of  controlling  his  own  move- 
ments. It  implies  the  exercise  of  choice  or  will,  and  hence  the 
proposition  is  applicable  only  to  that  kind  of  domicil  known  as 
the  domicil  of  choice.* 

But  persons  who  are  not  legally  sui  Juris,  such  as  in&mts, 
insane  persons,  or  married  women,  or  those  who  are  incapable  of 
exercising  a  choice  as  to  their  locality,  such  as  persons  impris- 
oned, invalids  ordered  to  a  particular  place  by  their  physicians, 
or  other  persons  deprived  of  freedom  of  locomotion,  cannot  iu 
general  change  their  domicil  at  their  own  pleasure.* 

•  Desroare  v.  United  States,  98  U.  S.  605 ;  Mitchell  v.  United  States,  21 
WalL  850;  Allgood  v.  Williams,  92  Ala.  651,  8  So.  722 ;  Price  v.  Price,  156 
Penn.  St  617,  27  AtL  291 ;  Hood*s  Estate,  21  Penn.  St.  106 ;  Dupny  v. 
Warts,  58  N.  Y.  556. 

7  Moorehonse  v.  Lord,  10  H.  L.  Cas.  286,  287  ;  Whicker  v.  Hame,  7  H.  L. 
Cas.  124  ;  Steer's  Succession,  47  La.  Ann.  1551,  18  So.  508,  504;  Dupay  v. 
Wurtz,  58  N.  Y.  656. 

^  See  Jac.  Dom.  (S  ^8,  100;  Udny  v.  Udny,  L.  R.  1  Sc.  App.  441 ;  Hairal 
9.  Harral,  89  N.  J.  £q.  279,  51  Am.  Bep.  17. 
.   '  Post,  §S  56  et  seq. 

*  Particular  instances  of  these  incapacities  will  be  considered  henafter. 
See  post,  SS  57, 58.  As  to  domicil  of  f  agitive  from  justice,  see  Chitty  r.  Chitty, 
118  N.  C.  647,  24  S.  E.  517,  82  L.  R.  A.  894;  Young  v.  Pollak,  85  Ala.  489, 
5  So.  279.  As  to  domicil  of  invalids,  see  Dicey,  Confl.  L.  148 ;  Dupny  o. 
Wurtz,  58  N.  Y.  556;  Hegeman  v.  Fox,  81  Barb.  (N.  Y.)  475.  As  to  domicil 
of  exiles,  see  Ennis  o.  Smith,  14  How.  400.  Of  person  non  eompo§  mentUf 
see  Harral  v.  Harral,  89  N.  J.  £q.  279,  51  Am.  Bep.  17  ;  Talbot  v.  Chamber- 
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§  31.  Bevenl  Kinds  of  DomioU.  —  I.  Domloil  of  Orlgtn,  — 

An  individual's  domicil  may  originate  in  three  ways.  It  may 
be  (1)  A  domicil  of  origin,  or  original  domicil  ;  (2)  A  con- 
structive domicil|  or  domicil  by  operation  of  law;  or  (3)  A 
domicil  of  choice.  Each  of  these  various  forms  of  domicil  will 
be  examined  in  detail. 

The  domicil  of  origin  is  the  place  assigned  by  the  law  to 
every  child  as  its  permanent  home  or  legal  situs.  It  is  assigned 
at  the  moment  of  birth,  for  no  person  can  ever  be  without  a 
domicil,  and  so  one  must  be  at  once  assigned  him.  Upon  this 
account  it  has  been  sometimes  termed  the  domicil  of  birth,  ^  but 
the  use  of  this  term  is  liable  to  mislead,  since  it  implies  that 
one's  domicil  of  origin  is  the  place  where  he  is  born.  In  Bruce 
t^.  Bruce,' Lord  Thurlow  disapproves  this  idea,  saying:  ^<It  is. 
an  enormous  proposition  that  a  person  is  to  be  held  domiciled 
where  he  drew  his  first  breath,  without  adding  something  more 
unequivocal.''  Indeed,  so  far  is  this  from  being  universally 
true  that  it  is  well  established  that  a  domicil  of  origin  may  be 
assigned  a  child  in  a  State  or  country  he  has  never  seen.  The 
place  of  birth  or  the  place  of  actual  residence  of  the  child  is 
generally  immaterial.* 

It  must  be  observed  that  the  domicil  of  origin  is  the  first  of 
all  domicils  in  point  of  time,  since  it  is  assigned  at  the  moment 
of  the  child's  birth.  Any  domicil  acquired  after  birth,  however 
short  or  long  the  interval,  cannot  be  a  domicil  of  origin.  It 
must  be  either  a  domicil  by  operation  of  law  or  a  domicil  of 
choice.  It  must  also  be  remembered  that  no  person  can  have 
more  than  one  domicil  at  a  time.  Hence  it  is  impossible  for  one 
to  have  more  than  one  domicil  of  origin.  Ko  subsequent  occur- 
rence, no  combination  of  circumstances,  can  make  that  place  a 

lain,  149  Mass.  57,  8  L.  B.  A  254 ;  Upton  v.  Northbridge,  15  Mass.  287 ; 
Mowry  v.  Latham,  17  R.  1. 480, 28  AtL  18 ;  Sliarpe  v.  Crispin,  L.  R.  1  P.  Ifc  D. 
611 ;  Bempdfl  v.  Johnstone,  8  Ves.  Jr.  198. 

^  See  Stoiy,  Confl.  L.  H  85, 46  ;  Whart  Confl.  L.  §  85 ;  Steer^s  Snooenion. 
47  La.  Ann.  1551,  18  So.  588. 

s  2  Bos.  ftPnl.  299, 280.  See  Monro  o.  Mnnro^  7  01.  ft  F.  842 ;  SomenriUe 
V,  SomenriUe,  5  Yes.  750 ;  Price  v.  Price,  156  Penn.  St  617,  27  Atl.  291. 

*  SomerriUe  o.  Somerrilleb  5  Yes.  750 ;  Golbom  #.  Holland,  14  Bich.  £q. 
(&  C.)  176,  228 ;  Ooier  v.  O'Daniel,  1  Binn.  (Penn.)  849,  note. 
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child's  domicil  of  origin  which  wm  not  so  when  he  was  bom. 
The  original  domicil  may  be  altered  by  such  a  combination  of 
circnmstances,  and  the  person  may  acquire  a  new  domicil,  bat 
it  will  be  either  a  constructiye  domicil  or  a  domicil  of  choice. 

These  conclusions  seem  irresistible,  but  authorities  are  found 
to  hold  that  the  domicil  of  origin  may  be  affected  by  certain 
circumstances  occurring  after  birth,  such  as  the  subsequent 
legitimation  of  a  child  bom  a  bastard.^ 

Since  every  newborn  child  must  have  a  domicil  somewherCi 
and  since  he  is  incapable  of  selecting  one  for  himself,  the  law 
undertakes  to  ascertain  it  by  well  defined  rules.  To  that  end  it 
sets  apart  as  his  domicil  of  origin  that  country  which,  under  all 
the  circumstances  of  the  case,  would  be  most  naturally  looked 
upon  by  him  as  his  home,  had  he  the  power  to  express  a  prefer- 
ence.* And  since  a  domicil  once  acquired  is  retained  until 
another  is  gained,  it  frequently  happens  that  one  retains  his 
domicil  of  origin  even  after  he  has  reached  mature  years/ 

The  rales  whereby  to  determine  the  domicil  of  origin  depend 
upon  various  circumstances  attending  -the  party's  birth,  as 
whether  he  be  born  legitimate  or  illegitimate;  if  the  former, 
whether  the  father  be  living  or  dead  at  the  time  of  his  birth; 
or  whether  the  child  is  a  fouudling,  whose  parents  are  unknown. 

§  32.  Original  DomioU  of  ChUd  bom  Lagitlmata.  —  If  the 
father  is  alive  at  the  time  of  the  birth  of  a  legitimate  child,  the 
infant  has  his  domicil  of  origin  in  the  country  where  the  father 
then  had  his  domicil.^  It  is  the  father's  highest  duty  to  pro- 
vide a  support  and  a  home  for  his  helpless  and  dependent  off* 
spring,*  and  it  is  his  privilege  to  have  the  care  and  custody  of 

*  Dioey,  Confl.  L.  104.    See  post,  {§  83,  84. 

*  See  Price  o.  Price,  156  Peun.  St.  617,  27  AtL  291. 

*  Oilier  V,  0*Dftniel,  1  Binn.  (Penn.)  849,  note;  Crawford  o.  Wilaon^ 
4  Barb.  (N.  Y.)  606  ;  Price  v.  Price,  166  Penu.  St  617,  27  AtL  291 ;  Firth  v. 
Firth,  60  N.  J.  Eq.  187,  24  AtL  916;  In  re  Steer,  8  H.  &  N.  694. 

^  Guier  v.  O'Daniel,  1  Binn.  (Penn.)  849, note;  School  Directors  v.  James, 
2  W.  &  S.  (Penn.)  568,  87  Am.  Dec.  625;  Hiestand  v.  Rons,  8  Blackf.  (Ind.) 
846,  46  Am.  Dec  481 ;  Somerrille  v.  Somerville,  6  Yes.  760 ;  Shftrpe  o.  Cria- 
pin,  L.  B.  1  P.  &  D.  611;  Whart.  Confl.  L.  §  86;  Stoiy,  Gonfl.  L.  §  46. 

*  See  Price  v.  Price,  166  Penn.  St  617,  27  AtL  291;  Yan  Hatie  v.  Sankey, 
148  IIL  356,  86  N.  E.  628;  Quier  v.  O'Dauiel,  1  Binn.  (Peon.)  849,  note. 
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the  child's  penon  and  education.  To  no  other  person  has  the 
child  the  same  right  to  look  for  these  things;  and  if  the  infant 
itself  had  the  discretion  to  express  a  preference,  it  would  most 
probably  choose  as  its  home  that  of  its  father.  The  probabilities 
are  in  favor  of  that  being  the  child's  permanent  home  rather 
than  any  other  place.  Hence  the  law,  basing  a  general  rule 
upon  convenience  and  the  probabilities  of  the  case,  has  fixed 
upon  this  as  the  infant's  domicil  of  origin. 

If  the  father  is  dead  when  the  child  is  bom,  he  receives  as 
his  original  domicil  that  of  his  mother  at  that  time.  In  the 
absence  of  the  father,  his  natural  protector,  the  infant  must  look 
to  the  mother  for  a  home,  and  for  all  the  guardian  care  that 
childhood  requires.* 

§  33.  Original  DomioU  of  a  Bastard  —  Of  Legitimated  Child. 
—  The  law  does  not  in  general  fix  upon  any  particular  man  as 
the  father  of  a  bastard,  because  of  the  uncertainty  in  ascertain- 
ing him.  The  bastard  is  filiua  ntdliu8.  But  there  is  no  more 
difficulty  in  ascertaining  who  is  the  mother  of  a  bastard  than  of 
a  legitimate  child,  though  the  common  law  thought  otherwise. 
And  since,  in  most  cases,  the  care  and  support  of  an  illegitimate 
child  devolves  upon  the  mother,  the  law  justly  infers  that  the 
probabilities  in  every  case  are  greatly  in  favor  of  the  bastard's 
living  with  his  mother  rather  than  with  the  father,  even  if  the 
latter  is  known. 

Hence  the  general  rule  of  law  is  that  a  bastard's  domicil  of 
origin  is  the  domicil  of  the  mother  at  the  moment  of  his  birth.^ 

Upon  principle,  it  would  seem  that  no  circumstance  super- 
vening after  the  bastard's  birth  should  make  his  domicil  of 
origin  other  than  that  of  the  mother  at  that  time,  though  such 
a  circunkstance  might  confer  upon  him  a  new  domicil  by  opera* 
Hon  of  law.  Thus,  the  subsequent  acknowledgment  by  the 
&ther,  or  his  intermarriage  with  the  mother,  which  by  the  law 
of  many  countries  renders  the  bastard  legitimate,  may,  as  we 

•  See  Jao.  Dom.  {  105;  Dioey,  Confl.  L.  108;  Van  Matro  v.  Sankey,  148 
111.  856,  86  N.  £.  628 ;  Mean  v.  Sinclair,  1  W.  Va.  185. 

^  Dicey,  Ckinfl.  L.  108 ;  Wright* a  Trasts,  ^  K.  Ifc  J.  595, 25  L.  J.  (Ch.)  621 ; 
Udny  V.  Udny,  L.  R.  1  Sc  App.  441;  Blytiie  v.  Ayies,  96  CaL  582,  81  Pao. 
915,  19  L.  B.  A.  40. 
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shall  presently  see,  cause  the  infant's  domicil  ihereafter  to  be 
governed  bj  that  of  the  father.^  But  the  bastard's  domicil  in 
such  case  would  cease  to  be  the  domicil  of  origin,  and  would 
become  a  constructive  domicil.  His  first  and  original  domicil 
was  that  of  the  mother,  and  hence  when  he  afterwards  acquires 
the  domicil  of  the  father  by  reason  of  the  legitimation,  it  cannot 
be  referred  back  to  the  time  of  his  birth,  even  though  the  legiti- 
mation itself  be  referred  to  that  date.  The  domicil  of  origin  is 
assigned  at  the  moment  of  birth ;  whatever  is  then  the  condition 
of  the  child  will  determine  the  locality  of  that  domicil.  If  he 
be  then  illegitimate,  and  the  mother's  domicil  is  once  assigned 
him  legally  as  his  domicil  of  origin,  no  other  domicil  of  origin 
can  be  assigned  him.  That  would  be  to  give  him  two  domicils 
at  the  same  time.' 

It  must  be  admitted  however  that  there  are  authorities  other- 
wise.* For  example,  so  able  and  accurate  a  commentator  upon 
the  Conflict  of  Laws  as  Mr.  Dicey  states  the  rule  to  be  that  one 
bom  a  bastard  but  afterwards  legitimated  stands  (after  legiti* 
mation)  in  the  position  he  would  have  occupied  if  he  had  been 
bom  legitimate,  and  that  his  domicil  of  origin  is  therefore  the 
country  where  his  father  -^was  domiciled  at  the  time  of  the  bas* 
tard's  birth  (not  at  the  time  of  his  legitimation).  But  he  admits 
that  this  opinion  is  open  to  doubt.*  This  view  seems  to  be  based 
upon  the  theory  that  the  act  legitimating  the  bastard  (such 
as  an  intermarriage  of  the  parents)  is  to  be  referred  to  the  time 
of  conception  or  of  birth,  thus  causing  the  conception  or  birth  to 
take  place,  by  relation^  in  wedlock.  Even  if  this  theory  is  ad- 
mitted, it  does  not  materially  weaken  the  force  of  the  reasoning 
above  adduced  against  the  proposition,  and  would  be  of  no  ap* 
plication  at  all  in  those  cases  where  the  legitimation  arises 
from  some  other  source  than  a  subsequent  intermarriage  of  the 
parents^  such  as  the  mere  acknowledgment  of  the  father,  which 
sufGices  in  some  States.' 

*  Post,  i  48  ;  Dioey,  Confl.  L.  104 ;  Whart  Ck>nfL  L.  §  88. 

*  See  Jac.  Dom.  §  80. 

^  Dicey,  Gonfl.  L.  104.    See  Munro  v.  Monro,  7  CL  ft  F.  817. 
»  Dicey,  Confl.  L.  104. 

*  See  Blythe  v.  lyres,  96  Cal.  852,  81  Pac.  915, 19  L.  B.  A.  40 ;  Ives  », 
KcNicoU,  59  Ohio  St  402,  48  L.  B.  A.  772. 


§  84  ORIGINAL  DOldCIL  OF  FOUNDLIKQ.  77 

§  34.  Orlginal  DomioU  of  a  Foundling  —  Of  an  Adopted 
Child.  —  A  foundling's  domicil  of  origin  is  the  country  where 
he  is  found.^  The  principle  applicable  here  is  not  different  from 
that  applied  in  other  cases  of  original  domicil.  But  there  is 
here  an  element  of  uncertainty  not  arising  nnder  other  circum- 
stances,— an  uncertainty  as  to  the  locality  of  thQ  parents'  domi- 
cil. In  other  cases  this  quantity  in  the  equation  is  known. 
Here  the  parents  themselves  are  not  ascertained,  much  less  their 
domicil. 

The  law  therefore  in  such  cases  must  not  only  raise  the  pre* 
sumption,  as  in  the  case  of  other  new-born  infants,  that  they 
will  have  their  permanent  home  in  the  domicil  of  their  parents, 
but  it  must  make  a  further  presumption  as  to  the  locality  of  that 
domicil.  The  law  will  assume  that  the  parents'  domicil  is  in 
the  country  where  the  child  is  found,  in  the  absence  of  evidence 
to  the  contrary,  upon  the  principle  that  where  no  domicil  is 
shown  to  exist  elsewhere,  mere  presence  in  a  country  suffices  to 
establish  h  prima  fade  domicil  there.  ^ 

It  is  to  be  observed  that  the  two  presumptions  above  referred  to 
differ  in  this  respect.  The  presumption  that  the  domicil  of  the 
parents  is  in  the  country  where  the  foundling  is  discovered  is 
merely  a  presumption  of  fact^  rebuttable  by  evidence  to  the 
contrary ;  while  the  other  presumption  ~-  that  a  child  has  as  his 
domicil  of  origin  the  domicil  of  his  parents  at  the  time  of  his 
birth  —  is  a  conclusive  presumption  of  law  which  cannot  be 
rebutted  in  a  particular  case. 

Hence,  if  it  is  afterwards  discovered  that  the  parents'  domicil 
at  the  birth  of  the  foundling  was  in  reality  in  some  other  coun- 
try than  that  wherein  he  is  found,  his  domicil  of  origin  is  at 
once  transferred  thither,  and  the  latter  place  will  thenceforth  be 
considered  his  domicil  of  origin.*  This  last  conclusion  is  not  in 
conflict  with  the  principle  that  no  one  can  have  more  than  one 
domicil  of  origin.  The  law,  in  this  case,  merely  acknowledges 
itself  mistaken  in  assuming  that  the  parents  were  domiciled  in 

^  Dioey,  Oonfl.  L.  108, 182;  Whiirt  Confl.  L.  §  89.  See  Washington  ^ 
Beaver,  8  W.  ft  S.  (Peim.)  648,  649. 

*  Port,  I  64 ;  Dioey,  Confl.  L.  182. 

•  flee  Waahington  9.  Beaver,  8  W.  ft  S.  (Penn.)  648,  649. 
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the  oountry  where  the  child  is  found,  and  corrects  its  mistake* 
This  is  a  verj  different  case  from  that  of  the  legitimated  hastard 
adverted  to  in  the  preceding  section. 

Where  a  child  has  heen  adopted  hy  personsi  not  his  natural 
parents,  it  is  evident  that  the  adoption,  like  the  subsequent 
legitimation  of  a  bastard,  being  a  circumstance  supervening 
after  his  birth,  cannot  confer  upon  him  any  other  original 
domicil  than  the  one  he  already  has. 

§  35.  II.  Constructive  Domioil,  arising  by  Operation  ol 
Xdiw.  —  The  domicil  of  origin,  it  will  be  remembered,  is  as- 
signed at  the  very  moment  of  birth,  and  is  retained  until  an- 
other is  acquired.  Such  new  domicil  may  be  acquired  in  two 
ways.  The  indindual,  having  reached  maturity  and  being  free 
from  all  disabilities,  may  choose  a  new  home  for  himself.  This 
is  a  domicil  of  choice.  But  it  often  becomes  necessary  for  the 
law  to  assigpi  a  new  domicil  other  than  that  of  origin  to  infants 
and  other  persons  incapacitated  from  selecting  their  own  homes* 

Thus,  a  child's  domicil  of  origin  is  the  domicil  of  the  father 
at  the  moment  of  its  birth.  But  the  father  may  change  his 
domicil  to  another  State  or  country.  The  same  reasons  which 
induce  the  law  to  make  the  father's  former  domicil  the  child's 
domicil  of  origin  operate  to  alter  the  child's  domicil  with  that 
of  the  father.  And  so  it  is  with  disabilities  other  than  infancy, 
such  as  those  of  a  married  woman  or  an  idiot. 

Such  domicil,  being  assigned  by  the  law,  is  said  to  arise  by 
construction  or  operation  of  law.  As  in  the  case  of  the  original 
domicil,  the  determination  of  the  constructive  domicil  is  based 
upon  legal  presumptions,  which  however  are  so  strong  as  to  be 
in  the  main  conclusive  and  incontrovertible.  Indeed  the  domicil 
of  origin  itself  is  only  one  instance  of  constructive  domicil,  though 
generally  treated  separately  because  of  its  peculiar  importance 
and  influence. 

There  are  two  main  points  of  difference  between  a  domicil  of 
origin  and  a  constructive  domicil. 

The  first  is  that  the  domicil  of  origin  is  assigned  to  infants  at 
the  moment  of  birth,  while  a  constructive  domicil  is  always  as- 
signed after  birthy  and  may  be  given  to  others  under  disabilities 
as  well  as  to  infants* 
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The  second  difference  is  to  be  fotrnd  in  the  weight  sometimes 
attached  to  the  domicil  of  origin  in  ascertaining  the  domicil  of 
choice  in  doubtful  cases.  It  is  expressed  by  the  maxim :  The 
domicil  of  origin  is  less  easUy  abandoned  and  more  easily  re* 
verts}  This  is  simply  a  rule  of  evidenoe  and  means  that  it  will 
take  more  convincing  proof  to  show  that  one  has  abandoned  his 
original  domicil  for  a  new  one  than  to  show  that  he  has  aban- 
doned one  later  domicil  for  another;  and  on  the  other  hand,  it 
will  require  less  eyidence  to  prove  a  resumption  of  the  domicil 
of  origin  (upon  the  abandonment  of  some  later  domicil)  than  to 
prove  the  acquisition  of  an  entirely  new  domicil.' 

There  are  a  number  of  instances  of  constructive  domicili  the 
most  important  of  which,  those  of  in^mts,  married  women,  and 
insane  persons,  will  now  be  examined. 

§  86.  CronatmotiTe  I>omioU  of  Infant  —  Ziegitimate  Child.— 
Infants,  not  having  arrived  at  years  of  discretion,  are  incapable 
in  law  of  exercising  that  voluntary  and  discreet  choice  in  regard 
to  their  permanent  abode  which  is  essential  to  the  acquisition 
of  a  domicil  of  choice.^ 

Furthermore,  it  being  ordinarily  true  in  fact  that  an  infant 
occupies  the  home  of  his  parents  and  is  under  their  fostering 
care  and  protection,  until  he  is  himself  able  to  battle  with  the 
world,  the  law  substitutes  the  general  presumption  that  such  is 
the  case  in  the  place  of  particular  evidence  in  each  case  as  it 
arises*  We  have  already  noted  the  application  of  this  rule  in 
ascertaining  the  domicil  of  origin.  The  same  principles  will 
in -general  apply  to  any  subsequent  change  of  domicil  during 

1  Jac  Dom.  {{  110,  115  et  seq. ;  Ennis  v.  Smith,  14  How.  400  ;  Hallett 
V.  Bawett,  100  Maat.  167 ;  Otis  v,  Boaton,  12  Cnah.  (Maaa.)  44  ;  Hanrard 
College  o.  Gora,  5  Pick.  (Maaa.)  870 ;  Oilman  «.  Gilman,  52  Ma.  165,  88  Am. 
Dao.  502  ;  Somerrille  v.  Somarville,  5  Yea.  750  ;  Dooglaa  v.  Dooglaa,  L.  B. 
12  Eq.  617.  See  Steer^a  Sacceaaion,  47  La.  Ann.  1551,  18  So.  508 ;  poat, 
H  65,  66. 

*  This  last  proposition  ia  diaeimed,  and  in  aome  measure  diaeented  fW>m, 

post,  SS  ^t  ^' 

1  Jac]>om.S229;  Tan  Matra «. Sankey,  148  IlL 856,  86 N. E. 628 ;  Price 
V.  Price,  156  Penn.  St  617,  27  Atl.  291  ;  Lamar  v.  Miooa,  112  U.  S.  452 ; 
AUgood  V.  WilliamB,  02  Ala.  551,  8  So.  722 ;  Mears  v.  Sinclair,  X  W.  Ya.  185 ; 
Chiier  v.  (yDaiuel,  1  Binn.  (Penn.)  840,  note. 
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the  child's  minority,  and  in  the  main  similar  distinctions  are 
to  be  taken. 

The  domicil  of  a  legitimate  child  may  be  brought  into  qnes* 
tion  under  various  circumstances.  The  child's  father  may  be 
living;  or  he  may  be  dead,  the  mother  surviving;  or  both  may 
be  dead;  or  they  may  be  divorced. 

§  87.  DomicU  of  Legittmata  ChUd  —  Father  AUve.  —  It  is 
a  well  established  rule  that  the  domicil  of  an  infant  will  usually 
ehange  with  that  of  the  father,  so  long  as  he  lives.^  It  will  in 
general  make  no  difference  in  the  application  of  this  principle 
that  the  father  and  mother  actually  reside  apart  in  different 
States  or  countries,  or  that  in  fact  the  child  lives  with  its 
mother.* 

The  reason  for  this  presumption  of  law  is  not  only  that  in  the 
vast  majority  of  cases  the  child  actually  has  the  home  of  his 
father,  but  it  may  be  placed  upon  the  broader  gpK>und  of  the 
established  legal  right  of  the  father,  as  the  naturcU  guardian 
of  the  child,  to  the  custody  of  his  person  against  all  the  world, 
—  even  against  the  mother,  —  and  his  corresponding  duty  to 
afford  it  home  and  shelter.* 

It  is  said  that  possibly  the  father's  abandonment  of  his  family 
and  the  emancipation  of  the  child  will  constitute  exceptions  to 
this  rule.^    And  if  the  parents  should  have  been  divorced,  under 

1  Dicey,  Confl.  L.  120 ;  Jac.  Dom.  S  285 ;  Story,  ConfL  L.ii6;  Whart. 
Confl.  L.  §  41  ;  Sharpe  v,  CriBpin,  L.  R.  1  P.  &  D.  611 ;  Lamar  v.  Micon,  112 
U.  S.  452;  School  Directors  9.  James,  2  W.  &  S.  (Penn.)  568,  87  Am.  Deo. 
625;  Van  Matre  «.  Sankey,  148  III.  856,  86  N.  E.  628;  Hears  v.  Sinclair, 
1  W.  Ya.  185 ;  Dresser  p.  Illuminating  Co.,  49  Fed.  257 ;  Hiestand  v.  Kuns, 
8  Blackf.  (Ind.)  845,  46  Am.  Dec.  481 ;  Woodward  v.  Woodward,  87  Tenn. 
644,  11  S.  W.  892,  896  ;  Kline  v.  Kline,  57  la.  886,  10  K.  W.  825,  826. 

*  See  Jac.  Dom.  $  286  ;  Allgood  o.  Williams,  92  Ala.  551, 8  So.  722 ;  Kelsey 
V.  Green,  69  Conn.  291,  87  Atl.  679. 

*  Allgood  9.  Williams,  92  Ala.  551,  8  So.  722.  See  Lamar  9.  Micon,  114 
IT.  S.  214.  *'  The  nurture  and  edncation  of  the  offspring  make  it  indispensable 
that  they  be  bronght  np  in  the  bosom  of  their  parents'  family ;  without  which 
the  father  could  not  perform  the  duties  he  owes  them,  or  receive  from  them  the 
service  that  belongs  to  him."  School  Directors  9.  James,  2  W.  &  S.  (Penn.) 
568,  87  Am.  Dec  525,  527. 

«  Jac.  Dom.  §§  281-287 ;  Allgood  9.  Williams,  92  Ala.  551,  8  So.  722.  Se« 
Van  Matre  9.  Sankey,  148  III.  856,  86  N.  £.  628. 
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such  circumstances  of  misconduct  on  the  part  of  the  hushand 
that  the  divorcing  court  has  taken  the  children  from  his  custody 
and  has  turned  them  over  to  the  mother,  thenceforward,  provided 
the  court  has  jurisdiction  to  make  the  decree,  the  domicil  of  the 
children  will  usually  be  held  to  depend  upon  that  of  the  mother, 
since  she  then  has  the  legal  custody  of  them.  The  father  has 
oeased  to  be  the  natural  g^uardian,  and  the  foundations  upon 
which  this  rule  of  domicil  is  based  are  shattered.* 

Although  it  is  ordinarily  competent  for  the  father  to  change 
his  child's  domicil  at  any  time  by  changing  his  oum,  it  is  not 
as  a  general  rule  within  his  power  to  give  the  child  a  domicil 
apart  from  his  aum.^ 

Thus,  in  Allgood  v.  Williams,^  it  appeared  that  the  father  of 
an  infiint,  a  few  weeks  before  his  death,  requested  his  brother 
to  take  the  child  and  raise  her.  The  uncle  lived  in  a  different 
county  from  the  father  but  in  the  same  State.  The  question 
arose  as  to  which  county  was  the  legal  residence  of  the  child 
after  the  father's  death.  It  was  held  that  the  child's  municipal 
domicil  remained  in  the  county  where  the  father  had  lived,  and 
was  not  transferred  to  the  home  of  her  uncle. 

In  De  Jamett  i;.  Harper,*  the  parent,  residing  in  Missouri, 
actually  entrusted  the  custody  of  the  infant  child,  before  death, 
to  a  person  in  another  county  in  the  same  State.  It  was  held 
that  that  fact  did  not  change  the  minor's  domicil  for  the  pur- 
pose of  determining  in  which  county  a  guardian  should  be 
appointed  on  the  parent's  death. 

But  though  a  father  will  not  generally  be  permitted  to  change 
his  child's  domicil  save  in  so  far  as  he  changes  his  own,  there 

*  The  flame  reralt  would  seem  to  follow  without  a  divorce  if  the  htuband'fl 
conduct  has  been  sach  as  to  make  it  necessary  to  withdraw  from  him  the 
cnstody  of  his  children.  Jac  Dom.  {  287.  See  Kelsey  v.  Green,  69  Conn. 
391,  87  Atl.  679. 

•  Jac  Dom.  H  287,  241 ;  Dicey,  Gonfl.  L.  148 ;  Woodward  v.  Woodward, 
87  Tenn.  644,  11  S.  W.  892 ;  Allgood  v.  Williams,  92  Ala.  561,  8  So.  722 ; 
De  Jamett  v.  Harper,  45  Mo.  App.  415.  These  two  latter  cases  refer  to  muniei* 
pal  domicil,  bat  afarliari  the  same  principle  would  govern  national  or  quasi- 
national  domicil.     But  see  White  v.  Howajxl,  52  Barb.  (N.  Y.)  294,  818. 

▼  92  Ala.  551,  8  So.  722. 
i  45  Mo.  App.  415. 
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are  qaalificationB  of  the  rule  that  deserve  attention.  If  the 
father  should  fix  the  child's  residence  apart  from  his  own,  with 
the  intention  of  permanently  renouncing  control  over  its  actions, 
and  surrendering  to  competent  persons  his  legal  right  to  the  cus- 
tody of  its  person  and  the  care  of  its  education,  this  might,  in 
some  cases,  effect  a  change  in  the  child's  domicil.*  Thus  if  the 
father  should  bind  the  child  out  as  apprentice,  the  latter^s  dom- 
icil,  it  is  believed,  will  then  become  that  of  the  master,  and  will 
change  with  his,  even  into  another  State  or  country,  if  such  a 
change  is  within  the  scope  of  the  contract  of  apprenticeship. 
Here  not  only  the  actual  physical  custody,  but  the  legal  custody 
also,  has  been  renounced  by  the  parent.^^ 

The  same  is  true  if  the  father  surrenders  the  child  to  a  third 
person  for  adoption,  at  least  where  the  relation  of  child  by  adop- 
tion is  legally  recognised.^^ 

§  38.  Same  —  Father  Dead,  Motlier  Burriving.  —  It  is  a 
general  principle  of  the  law  that,  after  the  father's  death,  the 
mother  succeeds  to  his  position  as  the  natural  guardian  of  the 
infant  children,  so  long  as  she  remains  unmarried  and  is  fit  for 
the  trust.  There  is  a  strong  moral,  if  not  a  strictly  legal,  duty 
resting  upon  her  to  provide  them  a  home,  as  in  fact  she  usually 
will.  For  these  reasons  the  rule  seems  now  well  established 
that  the  domicil  of  the  fatherless  infant  will  change  with  that 
of  the  mother,  at  least  so  long  as  she  remains  unmarried.^ 

•  Jac.  Dom.  {$  2^»  2i7,  248;  Maddox  v.  State,  82  Ind.  14  ;  Boss  v.  Ron, 
129  Mass.  248,  87  Am.  Bep.  821;  In  re  Johnaon,  87  la.  180,  54  N.  W.  89 ; 
Waahbnrn  v.  White,  140  Maaa.  568. 

^  See  Maddoz  v.  State,  82  Ind.  14,  which  however  is  a  caae  of  municipal 
domicil,  involying  the  right  to  vote. 

u  Jac.  Dom.  H  247,  248 ;  Rosa  o.  Roae,  129  Maaa.  248,  87  Am.  Bep.  821; 
Waahbarn  o.  White,  140  Maaa.  568 ;  Woodward  v.  Woodward,  87  Tenn.  644^ 
11  S.  W.  892 ;  In  re  Johnaon,  87  la.  180,  54  N.  W.  69 ;  Fole/a  Eatate,  11 
Phila.  47.  If  the  adoption  ia  not  a  l^gal  atatns,  it  is  donbtfol,  to  aay  the 
leaat,  whether  the  aame  reanlt  would  follow.  See  Allgood  v.  Williuna,  92  Ala. 
551,  8  So.  722 ;  De  Jamett  v.  Harper,  45  Mo.  App.  415.  Bat  aee  Lamar  »• 
Micon,  114  U.  S.  452. 

^  Jac.  Dom.  H  238,  241 ;  Dicey,  Gonfl.  L.  121;  Whart  Confl.  L.  Ml  i 
Story,  Confl.  L.  f  46,  note  (e);  Potinger  v.  Wightman,  8  Merir.  67;  Johnatone 
V.  Beattie,  10  CL  k  F.  42,  188;  Sharpe  v,  Criapin,  L.  B.  1  V.k  D.  611 ; 
Lamar  o.  Micou,  112  U.  &  452;  Yan  Matie  v.  Sankey,  148  111.  856,  86 N.  E. 
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Some  question  has  been  made  whether  this  principle  applies 
in  cases  wheie  the  child  fails  to  actually  accompany  the  mother 
to  a  new  home,  remaining  apart  from  her  in  his  old  place  of 
abode.  Some  of  the  authorities  hold  that,  under  such  circum- 
stances, the  child's  domicil  does  not  follow  the  mother's.'  But 
the  better  view^  and  the  most  reasonable,  is  that  the  power  of 
the  widowed  mother  with  respect  to  the  infant's  domicil  is  the 
same  as  that  of  the  &ther,  were  he  alive.* 

It  is  sometimes  said  that  the  widowed  mother  may  change  the 
domicil  of  her  child  with  hers,  if  shs  act  without  Jraudulent  itir 
tent  to  thereby  alter  the  rule  of  stdccessUm  to  the  child's  person* 
alty  (which  depends  upon  the  law  of  the  domicil).  It  may  well 
be  doubted  whether  this  is  a  proper  qualification  of  the  rule.^ 

628;  Woodward  v.  Woodward,  87  Todd.  64i ;  11  S.  W.  ^92 ;  Mean  v.  Sin- 
clair, 1  W.  Va.  185  ;  Allen  v.  Thomaaon,  11  Humph.  (Todd.)  686,  54  Am. 
Dee.  55,  57,  note ;  Sucoeaaion  of  Lewis,  10  La.  Ann.  789,  68  Am.  Dec.  600, 
601,  602;  School  Direeton  v.  Jamea,  2  W.  &  S.  (Penn.)  568,  87  Am.  Dee. 
525;  Freetown  v.  Taunton,  16  Masa.  52;  Dedham  v,  Natick,  16  Maaa.  185. 
In  De  Jamett  v.  Harper,  45  Mo.  App.  415,  it  was  held  that  the  domicil  of  a 
widowed  mother,  even  though  ahe  had  been  adjudged  a  lunatic,  fizea  the 
municipal  domicil  of  her  child,  and  determinea  the  jnriadiction  of  the  court 
to  appoint  a  guardian.  The  incompetence  or  unfitneaa  of  the  mother  aa  a 
guardian,  aaya  the  court  in  that  caae,  can  only  be  tried  by  the  court  of  tha 
county  where  ahe  fa  domieiled. 

s  See  Jac  Dom.  {  241 ;  Dicey,  Ck>nfl.  L.  122-128. 

•  Sharpev.  Criapin,  L.  R.  1  P.  ft  D.  611;  Lamar «.  Micou,  112  U.  S.452; 
Van  Matre  v.  Sankey,  148  lU.  856,  86  N.  E.  628 ;  Woodward  v.  Woodward, 
87  Tenn.  644,  11  S.  W.  892 ;  Allen  v,  Thomaaon,  11  Humph.  (Tenn.)  586, 
54  Am.  Deo.  55,  57,  note ;  Mean  «.  Sinclair,  1  W.  Va.  185 ;  Succeaeion  of 
Lewis,  10  La.  Ann.  789, 68  Am.  Dec  600, 601-602 ;  School  Directors  v.  Jamea, 
2  W.  ft  S.  (Penn.)  568,  570,  87  Am.  Dec  525;  Dedham  v.  Natick,  16  Maaa. 
185. 

^  Dicey,  Confl.  L.  126,  127;  Potinger  v.  Wightman,  8  Merlr.  67 ;  School 
Directora  v.  Jamea,  2  W.  ft  S.  (Penn.)  568,  569,  87  Am.  Deo.  525,  526; 
Wheeler  v.  HoUia,  19  Tez.  522,  70  Am.  Dec  868,  865.  ^  No  reason  can  he 
urged  why  this  qualification  diould  be  attached  in  the  case  of  the  mother, 
which  would  not  apply  with  equal  force  to  the  father.  Tet  it  is  never  applied 
to  restrict  the  father^s  power  to  change  the  child's  domicil.  Mr.  Jacobs  argues 
against  it  with  force.  He  says:  "  Suppose  that  for  the  purpose  of  affecting 
the  personal  auccession,  a  mother  carriea  with  her  her  infant  child  into  another 
State  or  a  foreign  country,  and  the  child,  instead  of  dying  there,  ahould  live 
end  grow  np  to  maturity.    Can  it  be  doifbted  that  his  general  legal  capacity 
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§  39.  Bffect  of  Remairiage  of  the  Motlier. —  A  woman,  upon 
marriage,  generally  ceases  to  haye  the  pow«r  to  choose  her  own 
domicil.  The  law  fixes  it,  independently  of  her  volition,  as 
that  of  her  hnshand,  whether  she  actually  resides  with  him  or 
at  his  domicil  or  elsewhere.  She  becomes  a  part  of  her  hus- 
band's family  and  thereby  ceases  to  be  the  head  of  her  own.^ 

Since  therefore  her  domicil  becomes  subordinate  to  her  hus- 
band's, and  since  he  owes  no  legal  duty  to  provide  the  step- 
children with  a  home,  some  of  the  authorities  hold  that  the 
domicil  of  the  wife's  minor  children,  from  the  time  of  her  re* 
marriage,  ceases  to  follow  any  further  change  of  domicil  by  the 
stepfather  and  his  wife,  but  remains  where  it  was  at  the  time 
of  the  mother's  second  marriage,  until  she  again  becomes  di$- 
covert,  or  until  the  children  arriye  at  maturity  and  select 
domicils  of  their  own.* 

Other  authorities  seem  to  hold  that  the  question  turns  upon 
whether  the  child  actually  changes  its  residence  to  the  domicil 
of  the  stepfather.  If,  after  her  remarriage,  the  infant  actually 
lives  with  the  mother  in  the  stepfather's  home,  then  that  be- 
comes his  domicil.  Otherwise,  the  child  retains  the  former 
domiciL* 

would  be  determined  by  the  laws  of  the  new  place  f  Otn  it  be  donbbed  that 
his  personal  property  would  be  taxable  there  f  ...  It  seems  therefore  more 
logical  to  hold  that  while  courts  would  interpose  to  defeat  the  fraudulent  de- 
sign with  which  a  parent  had  attempted  to  change  the  domicil  of  his  or  her 
infant  child,  they  would  not  do  so  upon  the  ground  that  the  change  of  domicil 
had  not  been  accomplished,  but  rather  upon  the  ground  that,  in  the  particular 
case,  the  usual  legal  effect  could  not  be  giren  to  the  change  of  domicil,  so  as 
to  assist  in  the  perpetration  of  the  fraud."  Jac  Dom.  {  248.  But  see  Meara 
«.  Sinclair,  1  W.  Ya.  185. 

1  Poet,  S  48;  School  Directors  v.  James,  2  W.  IK  S.  (Penn.)  568,  569, 
87  Am.  Dec.  525,  526  ;  Allen  v.  Thomason,  11  Humph.  (Tenn.)  586,  5i  Am. 
Dec.  55,  57  ;  Lamar  v,  Micou,  112  IT.  &  452. 

*  Jac.  Dom.  {  244 ;  Dicey,  Confl.  L.  125,  126 ;  Lamar  v.  Micou,  y  S 
U.  S.  452;  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  892,  896 ;  Allen 
V,  Thomason,  11  Humph.  (Tenn.)  586,  54  Am.  Dec  55,  57 ;  School  Directors 
V.  James,  2  W.  &  S.  (Penn.)  568,  569,  87  Am.  Dec  525,  526 ;  Mears  v.  Sin- 
clair, 1  W.  Va.  185 ;  Freetown  v.  Taunton,  16  Mass.  52 ;  Brown  v.  Lynch, 
8  Bradf.  (N.  Y.)  214. 

•  See  Blythe  v.  Ayres,  96  CaL  582,  81  Pac.  915, 919  ;  Succession  of  Lewis, 
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Tbe  second  view  is  more  consonant  with  reason.  It  must  be 
admitted  that  the  first  doctrine  leaves  out  of  consideration  the 
strong  moral  duty  resting  upon  the  mother  to  provide  her  infant 
children  with  a  home^  as  well  as  other  necessaries  —  a  duty 
which  rests  upon  her  no  less  strongly  after  her  remarriage  than 
during  her  widowhood.  It  moreover  disregards  the  usual  trend 
of  events  in  such  cases,  and  instead  of  assuming  to  be  true  what 
is  true  in  most  casesi  as  in  other  instances  of  constructive 
domicil,  it  assumes  to  be  true  what  in  most  cases  is  known  to 
be  false.  For  though  in  law  the  widowed  mother  ceases  proba- 
bly upon  her  remarriage  to  be  the  natural  guardian  of  her  infant 
children,  and  to  be  as  such  entitled  to  the  care  and  custody  of 
their  persons,  in  fact  it  is  otherwise  in  the  vast  majority  of 
cases.  Indeed  the  last  doubt  as  to  the  fad  must  be  dismissed 
when  we  suppose  the  children  actually  to  reside  with  their 
mother  and  her  husband.^ 

§  40.  Construotive  DomioU  of  Orphan.  —  Upon  the  principle 
that  a  domicil  once  acquired  is  retained  until  another  is  gained^ 
the  settled  rule  is  that  a  minor,  both  of  whose  parents  are  dead, 
will  retain  the  last  domicil  of  the  last  surviving  parent,  until  it 
is  legally  changed.  This  change  the  infant  cannot  himself 
make  until  he  becomes  stri  juris.  The  law  fixes  his  domicil  for 
him  during  his  minority^  regardless  of  the  place  of  his  actual 
abode.^ 

But  although  the  authorities  are  agreed  that  an  orphaned  in- 
fant cannot  by  his  own  act  change  his  domicil,  they  are  much 
divided  upon  the  question  as  to  the  power  of  his  guardian  in 

10  La.  Ann.  789»  68  Am.  Dec.  600,  601-4(02;  Wheeler  v.  Hollia,  19  Tex.  529; 
70  Am.  Dec.  868,  867  ;  Brown  «.  Lynch,  2  Bradf.  (N.  Y.)  214.  In  Snnces* 
lion  of  Lewis,  supra,  the  mother  had  been  appointed  the  gnardian  of  her  child. 
In  Wheeler  v.  Hollis,  supra^  the  stepfather  had  been  appointed  the  childV 
guardian. 

«  See  Story,  Gonfl.  L.  {  46,  note  (<;);  Wheeler  v.  Hollis,  19  Tex.  522; 
70  Am.  Dec  868,  867  ;  Blythe  v.  Aytes,  96  Gal.  582,  81  Pac  915,  919, 19 
L.  R.  A.  40 ;  Dalhousie  v.  M'Douall,  7  CL  ft  F.  817. 

1  Van  Matre  v.  Sankey,  148  111.  856,  86  K.  E.  628 ;  School  Directors  v. 
James,  2  W.  ft  S.  (Penn.)  568,  87  Am.  Deo.  525,  527.  See  I^mar  v.  Mioou, 
112  U.  S.  452 ;  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  892,  896 ; 
Holyoke  v.  Raskins.  5  Pick.  (Mass.)  20,  25-26,  16  Am.  Dec.  872. 
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this  lespect.'  The  examination  of  this  point  will  lead  ns  to 
review  briefly  the  seyeral  kinds  of  guardians  and  their  rights 
and  duties,  and  then  to  consider  especially  the  guardian's  power 
with  reference  to  the  ward's  domicil. 

The  law  admits  two  general  classes  of  guardians,  those  hay- 
ing the  custody  and  care  of  the  ward's  penan  and  those  having 
the  custody  of  his  esUUe.  The  first  class  was  known  to  the 
Koman  law  as  tutors,  the  second  as  curators.  Under  the  modi- 
fied system  of  the  common  law,  as  it  exists  generally  in  England 
and  the  United  States,  there  are  three  main  classes  of  guardians : 
the  guardian  by  nature,  or  natural  guardian  ;  the  guardian  by 
appointment  of  courts  or  the  appointed  guardian ;  and  the  tee- 
tamentary  guardian. 

1.  The  guardian  by  nature  has  charge  of  the  foar^s  person 
anlyj  and  the  care  of  his  education.  The  father  is  primarily 
the  natural  guardian  of  a  legitimate  child,  or  if  he  be  dead,  the 
mother,  so  long  as  she  remains  unmarried  and  is  fit  for  the 
trust.  If  the  child  is  illegitimate,  the  case  is  like  that  of  a 
legitimate  child  whose  father  is  dead;  the  mother  is  the  natural 
guardian.  If  both  parents  be  dead,  then  it  seems,  according  to 
the  common  law,  that  any  lineal  ancestor  of  the  minor  to  whom 
he  is  heir  may  be  the  natural  guardian.  The  father  has  the 
first  claim;  the  mother  the  second;  and  amongst  more  remote 
ancestors,  such  as  grandparents,  etc.,  he  who  first  obtains  pos- 
session of  the  infant,  pursuant  to  the  maxim,  in  cequali  jure^ 
melior  est  conditio  possidentis.^ 

2.  The  guardianship  by  appointment  embraces  both  the  care 
of  the  person  and  of  the  property  of  the  ward.  But  it  applies 
to  the  ward's  person  only  in  the  event  that  there  is  no  natural 
guardian.^    It  must  be  observed  that  the  appointed  guardian, 

*  See  Jac  Dom.  SS  S^^  et  seq. ;  Whart  Ckmfl.  L.  SS  41>  ^^ ;  Dicey,  Ck>iiiL 
L.  128. 

*  Jac.  Dom.  {  2i5 ;  1  Minor's  Insts.  (4th  ed.)  452 ;  1  BL  Com.  461 ; 
Lamar  v,  Mioou,  114  U.  S.  218 ;  Daiden  v.  Wyatt,  16  Ga.  414.  But  aes 
Ifarheineke  v.  Grothaiia,  72  Mo.  204. 

*  See  1  Minor's  Insta.  (4th ed.)  466-457 ;  Wood  r.  Wood,  6  PaL  Ch.(N.  T.) 
696,  28  Am.  Dec  461.  Bat  see  Townsend  v.  Kendall,  4  Minn.  412,  77  Am. 
Dec  684. 
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eyeu  where  there  is  no  gaardian  by  nature,  has  not  the  same 
ties  of  affection  and  influence  to  draw  the  ward  to  him  as  has 
the  natural  guardian,  nor  has  he  the  same  control  oyer  him  in 
fact.* 

3.  Testamentary  guardians  are  statutory  guardians,  depend- 
ing for  their  authority  upon  the  statutes  of  the  various  states. 
They  are  usually  given  control  of  the  person  and  property  of 
the  ward.  But,  like  an  appointed  guardian,  a  testamentary 
guardian  does  not  supersede  the  natural  guardian  in  the  custody 
of  the  child's  person,  or  the  care  of  his  education.  Nor  can  he, 
in  the  nature  of  things,  possess  the  same  control  over  the  ward 
that  the  parents  would  have. 

In  conclusion,  it  is  proper  to  observe  that,  independently  of 
statute,  these  guardianships  terminate,  as  to  male  wards  at 
twenty-one,  and  as  to  female  wards  at  twenty-one  or  marriage.* 
Even  as  to  male  wards,  the  common  law  seems  to  hold  that  mar- 
riage emancipates  the  person^  but  still  leaves  the  property  of 
the  ward  under  the  control  of  the  guardian^ 

§  41.  Power  of  Ghiardian  to  alter  Ward's  Domicil.  —  From 
the  brief  summary,  just  given,  of  the  various  guardians,  and 
remembering  the  principle  that  the  law,  in  establishing  a  con- 
structive domicil,  looks  to  the  actual  probabilities  of  the  case 
and  the  presumed  choice  of  the  incompetent  party,  as  well 
as  to  the  legal  right  to  the  custody  and  control  of  the  ward, 
some  deductions  may  be  drawn  of  importance  in  the  solution 
of  the  question,  how  far  a  guardian  may  influence  the  ward's 
domicil. 

With  respect  to  the  natural  guardian,  united  as  he  is  to  the 
infant  by  ties  of  parental  love  and  obligation  on  the  one  hand, 
and  filial  dependence,  respect,  and  duty  on  the  other,  it  is 
not  difficult  to  understand  that  all  the  presumptions  of  fact,  as 
well  as  of  law,  are  in  favor  of  the  general  rule  that  the  minor's 
domicil  will  be  with  the  parent  wherever  he  is,  and  will  change 
with  his*    The  infant  is  an  integral  part  of  his  family.     And 

*  See  Jfto.  DoDL  ||  261  et  seq. 

•  Charlestown  p.  Boston,  18  MaM.  468,  472. 

V  1  Minor's  Insts.  (4th  ed.)  464.  See  Com.  v.  Graham,  1S7  Mass.  78,  76  ? 
Washington  v.  Beaver,  8  W.  ft  &  (Penn.)  648,  649. 
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fluch  is  the  general  rale,  not  onlj  where  the  natural  guardian 
is  the  father  or  the  mother,^  bat  even  in  case  of  the  grand* 
parent  also,  at  least  where  the  infant  actually  resides  with  him.* 
Hence,  in  the  further  consideration  of  this  much  vexed  question 
we  may  eliminate  from-the  discussion  the  right  of  the  natural 
g;uardian  to  change  the  minor's  domioil  and  confine  our  atten- 
tion to  the  powers  of  the  appointed  and  testamentary  guardians 
in  this  respect,  where  there  is  no  natural  guardian. 

Upon  the  rights  of  such  guardians  to  change  the  ward's 
domicil  during  his  minority  there  has  been  gpreat  division  of 
opinion.  Some  courts  have  held  that  these  guardians  take  in 
law  the  place  of  the  parents  of  the  infant,  and  succeed  to  all  the 
powers  of  the  parents  —  amongst  others,  that  of  changing  his 
domicil.* 

Others  have  held  with  equal  positiveness  that  the  guardian's 
intentions  or  acts  have  no  effect  whatever  upon  the  ward's 
domicil,  which  remains  fixed  where  it  was  at  the  death  of  his 
last  surviving  parent  or  natural  guardian.^ 

Some  of  the  cases  have  made  a  distinction  in  this  respect 
between  testamentary  guardians  and  those  appointed  by  court, 

1  Ante,  SS  87,  88. 

*  Lamar  v.  Miooo.  114  U.  S.  218 ;  Darden  v.  Wyatt,  16  Ga.  414 ;  EirUand 
V,  Whately,  4  Allen  (Mass.),  462 ;  Dreaser  v.  lUaminating  Co.,  49  Fed.  257 ; 
Jac.  Dom.  {  245.  Bat  see  Woodward  v.  Woodward*  87  Tenn.  644,  11  S.  W. 
892. 

*  Townaend  v.  Kendall,  4  Minn.  412,  77  Am.  Dec  584,  586  ;  Wheeler  v. 
Hollis,  19  Tex.  522,  70  Am.  Dec.  868, 865 ;  Wood  v.  Wood,  5  Pai.  Ch.  (N.  Y.) 
596,  28  AuL  Dec  451;  White  v.  Howard,  52  Barb.  (N.  Y.)  294,  818  ;  Wood- 
worth  V.  Spring,  4  Allen  (Maw.),  821.  See  Lamar  v.  Micoo,  112  U.  S.  452  ; 
Talbot  o.  Chamberlain,  149  Mass.  57,  20  N.  E.  805,  8  L.  R.  A  254.  These 
cases  relate  to  national  or  qnasi-national  domicil.  Other  decisions  hold  that 
the  guardian  is  permitted  to  change  the  municipal  domicil  of  the  ward. 
See  MiUs  v.  Hopkinsville  (Ey.),  11  S.  W.  776  ;  Eirkland  v.  Whately, 
4  Allen  (Mass.),  462  ;  Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20,  25-26, 16  Am. 
Dec.  872. 

^  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  892,  896  ;  Mears  v. 
Sinclair,  1  W.  Ya.  185 ;  Daniel  v.  Hill,  52  Ala.  480 ;  Hiestand  v.  Runs, 
8  filackf.  (Ind.)  845,  46  Am.  Dec  481.  See  Lamar  v.  Micoa,  112  U.  S.  452. 
As  to  municipal  domicil,  see  School  Directors  v,  James,  2  W.  IK  S.  (Penn.) 
568,  87  Am.  Dec.  525.     See  Jac.  Dom.  {{  261  et  seq. 
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permitting  the  cliange  of  the  ward's  domicil  in  the  former  case, 
but  not  in  the  latter.  It  is  difficult  to  discover  any  valid  basis 
for  this  distinction.* 

With  regard  to  the  ward's  national  or  quasi-national  domicile 
since  the  guardian  (whether  testamentary  or  appointed)  has  no 
legal  authority  as  of  right  over  the  person  of  the  ward  outside 
of  the  jurisdiction  where  he  is  appointed  and  qualifies  as  such/ 
and  since  furthermore  the  ward  is  not  generally  in  fact  a  mem- 
ber of  his  guardian's  family,  not  expected  and  not  intending  to 
make  his  home  permanently  with  him,^  it  would  seem  reason- 
able to  suppose  that  a  change  of  such  domicil  on  the  part  of  the 
guardian  would  not  ordinarily  cause  a  corresponding  change  of 
the  ward's. 

But  if  the  ward)  as  a  matter  of  fact,  is  a  member  of  the 
guardian's  family,  living  with  him  as  such,  and  actually  remov- 
ing with  him  to  his  new  abode,  his  domicil,  it  is  believed,  will 
change  with  that  of  the  guardian.' 

As  between  a  natural  and  a  testamentary  or  appointed  guar- 
dian, it  will  be  remembered  that  the  legal  custody  of  the 
infant's  person  belongs,  by  municipal  law  as  well  as  by  the  law 

*  Jac.  Dom.  {  260 ;  Lamar  v,  Mioou,  112  U.  S.  452  (a  dictam).  The  dis- 
tmction  rests  npon  this  dictam  of  the  Snpreme  Court,  for  which  no  reason  is 
given  and  to  sustain  which  only  one  case  (Wood  v.  Wood,  6  Pai.  Ch.  (N.  Y.) 
596,  605,  28  Am.  Dec.  451)  is  cited.  The  language  of  the  latter  case  is  ap- 
plicahle  to  all  guardians.    See  cotUra,  Mears  v.  Sinclair,  1  W.  Ya.  185. 

*  Poet,  {  115.  See  Lamar  v,  Micou,  112  U.  S.  452 ;  Douglas  v.  Douglas, 
L.  B.  12  Eq.  617,  625. 

^  See  Jac.  Dom.  {  251 ;  School  Directors  v.  James,  2  W.  A  B.  (Penn.) 
568,  87  Am.  Dec  525,  527. 

*  Such  were  the  facts  in  Wheeler  v.  Hollis,  19  Tex.  622,  70  Am.  Deo.  868 ; 
White  9.  Howard,  52  Barh.  (N.  Y.)  294,  wherein  it  was  held  that  the  ward's 
domicil  followed  the  guardian's.  See  also  Townsend  v,  Kendall,  4  Minn.  412, 
77  Am.  Dec.  584,  586.  But  in  Daniel  v.  Hill,  52  Ala.  480,  where  the  same 
state  of  facts  arose,  the  court  decided  against  a  change  of  domicil.  So  also  in 
Mears  v.  Sinclair,  1  W.  Ya.  185,  which  was  the  case  of  a  testamentary  guar« 
dian.  In  Wood  v.  Wood,  5  Pai  Ch.  (N.  Y.)  596,  28  Am.  Dec  451,  the  court 
refused  to  allow  a  testamentary  guardian  residing  in  another  state  to  remove 
the  wards  from  New  York,  where  their  mother  lived.  The  language  of  the 
decision  supports  the  proposition  that  a  guardian  may  alter  hia  ward's  domicil, 
but  the  court  dearly  had  in  mind  the  state  of  &cts  referred  to  in  the  text. 
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of  natare,  to  the  former,  so  long  as  he  remains  fit  for  the  trust* 
Hence  we  should  expect  to  find  that,  so  long  as  there  is  a 
natural  guardian  livingi  the  child's  domicil  will  follow  his, 
rather  than  that  of  the  testamentary  or  appointed  guardian. 
And  this  conclusion  is  borne  out  by  the  cases.' 

It  should  be  observed  that  the  guardian  herein  alluded  to,  as 
competent  to  alter  the  ward's  domicil  with  his  own  under  cer- 
tain circumstances,  is  the  domieUiary  g^uardian,  the  guardian 
appointed  in  the  State  where  the  ward  is  domiciled.  If  ap- 
pointed in  a  State  where  the  ward  is  resident,  but  not  domi- 
ciled, his  powers  are  strictly  locaL  He  may  be  able  to  change 
the  ward's  municipal  domicil,  but  he  cannot  affect  his  national 
or  quasi-national  domicil.^® 

With  respect  to  the  mumeipcU  domicil  of  the  ward,  the  guar- 
dian's power  to  alter  or  affect  it  is  a  matter  of  municipal  law. 
It  seems  howeyer  to  be  generally  conceded  that  the  powers  of 
the  guardian  in  this  respect,  there  being  no  natural  guardian,  ^^ 
are  much  more  extensive.  There  is  indeed  but  little  dissent 
from  the  proposition  that  a  guardian  may  change  an  orphan 
ward's  municipal  residence  whenever  such  a  course  is  for  the 
benefit  of  the  ward,  not  necessarily,  it  seems,  being  confined  in 
his  choice  to  the  place  where  he  himself  lives.  ^ 

There  are  several  reasons  why  the  guardian's  powers  should 
here  be  extended.  In  the  first  place  he  has  the  powers  of  a 
guardian  in  every  portion  of  the  State  of  his  appointment; 
wherever  he  places  the  ward,  he  has  the  authority  of  guardian. 
This  is  not  the  case  when  he  takes  the  ward  to  another  State.^ 

*  Setter  v.  Straub,  1  Demar.  (N.  T.)  264 ;  School  Direotors  v,  James, 
2  W.  &  S.  (Penn.)  56S,  37  Am.  Dee.  625;  Kirkland  v.  Whately,  4  Allen 
(Mass.),  462 ;  Wood  v.  Wood,  5  Pat  Ch.  (N.  T.)  596,  28  Am.  Deo.  451 ; 
Lamar  v.  Mioon,  114  U.  S.  218. 

10  Umar  v.  Micou,  112  U.  S.  452. 

u  In  School  Directors  v.  James,  2  W.  &  S.  (Penn.)  568,  87  Am.  Dec.  625, 
it  was  held  that  a  ward's  personalty  conld  not  be  taxed  in  the  borongh  where 
the  gnardian  lived,  the  waj!d  residing  with  his  mother  in  another  boroagh. 

u  Jac.  Dom.  §  257  ;  Lamar  v.  Micou,  112  U.  S.  452 ;  MillB  v.  Hopkinsville 
(Ky.),  11  S.  W.  776 ;  Kirkland  v.  Whately,  4  AUen  (Mass.),  462;  Holyoke  v. 
Haskins,  5  Pick.  (Man.)  20,  25,  16  Am.  Dec.  872. 

1*  Jac  Dom.  §  261 ;  Lamar  9.  Micon,  112  U.  S.  452 ;  Dongbs  v.  Don^^ 
L.  B.  12  £q.  617. 
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Again,  the  removal  of  the  ward's  residence  from  one  part  of  the 
State  to  another  does  not  expose  him  to  be  subjected  to  any 
change  in  the  law  governing  him  and  his  property,  as  does  a 
change  of  his  national  domicil.  The  courts  are  very  jealous  of 
a  change  of  that  character.^V  Finally,  the  guardian  has  the 
management  of  the  ward's  estate,  and  his  pecuniary  interests 
may  often  require  a  change  of  residence,  for  example,  for  pur^ 
poses  of  less  rigorous  taxation,^*  education, ^* or  cheaper  living. 

f  42.  Constmotlve  DomloU  of  an  Illegitimate  Child.  — 
The  father  of  a  bastard  being  unknown,  it  devolves  upon  the 
mother  to  provide  a  home  for  him,  and  she,  as  the  natural 
guardian,  has  the  custody  of  his  person  and  the  care  of  his 
education.  The  same  principles  will  apply  here  as  in  the  case 
of  a  legitimate  child  whose  father  is  dead,  and  whose  mother 
survives.* 

The  domicil  of  the  mother  is  the  domicil  of  the  bastard,  the 
place  of  the  infant's  birth  and  the  domicil  of  the  father  being 
immaterial  elements.*  Should  the  mother  marry,  her  domicil 
will  thereafter  be  governed  by  that  of  her  husband.  Whether 
the  bastard's  domicil  will  be  correspondingly  changed  would 
seem  to  depend  upon  whether  he  actually  resides  with  his 
mother  and  stepfather,  the  principle  being  the  same  as  in  the 
case  of  a  legitimate  child,  whose  widowed  mother  marries 
again.'  But  if  the  mother  marries  the  father  of  the  child,  it 
is  believed  the  rule  would  be  different,  even  though  legitimation 
does  not  result.  In  such  case,  it  would  seem  that  the  infant 
bastard's  domicil  would  shift  with  the  mother's,  whether  he 
actually  resides  with  his  mother  and  father  or  not. 

^«  See  Pedan  v,  Bobb^  8  Ohio,  227 ;  Wheeler  v.  HoUis,  19  Tex.  522, 70  Am. 
D«3.  868. 

u  MillB  9.  HopldiLBvaie  (Ey.),  11  S.  W.  778 ;  Eirkland  9.  Whately,  4  Allen 
(Ma88.X  462. 

^  School  Directors  9.  James,  2  W.  &  S.  (Penn.)  668, 57  Am.  Dec.  525, 587. 

1  Ante,  SS  38,  89. 

>  Jao.  Dom.  S  244,  a;  Dicey,  Confl.  L.  120,  121 ;  Whurt  Confl.  L.  S  87 ; 
Blythe  9.  Ayree,  96  OaL  582,  81  Pac.  916, 19  L.  R.  A  40. 

•  Ante,  f  89.  See  Blythe  v.  Ayree,  96  CaL  582, 19  L.  R.  A  40,  81  Pae. 
915,  919. 
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f  43.  ConstmotlTe  Domiofl  of  Child  sabseqaenUy  Ziegltl* 
mated.  —  At  common  law  a  child  bom  out  of  wedlock  was  a 
bastard,  and  no  subsequent  intennarriage  of  the  parents  or 
acknowledgment  of  the  child  by  the  father,  or  any  other  super-i 
▼enient  act,  would  legitimate  him*  But  by  the  Roman  or  civil 
law,  and  by  statute  in  most  of  these  States,  the  subsequent 
intermarriage  of  the  parents,  either  standing  alone,  or  coupled 
with  an  acknowledgment  by  the  father,  will  legitimate  an  ille- 
gitimate child.^  In  some  of  the  States,  the  mere  acknowledg- 
ment of  the  father,  without  marriage,  will  have  the  same  effect.* 

The  question  in  all  such  cases  is,  has  the  child  become  legiti« 
mate  under  the  proper  law  ?  '  If  so,  it  is  immaterial  how  that 
result  came  about.  Thenceforth  he  is  in  exactly  the  same  posi- 
tion in  all  respects  as  if  he  were  bom  legitimate,  and  his  domicil 
will  thereafter  be  governed  by  the  same  rules.  It  will  follow 
the  domicil  of  his  father,  or  if  he  be  dead  that  of  the  mother, 
so  long  as  the  child  remains  under  age. 

§  44.  Ck>nBtniotlve  Domioil  of  an  Adopted  Child.  —  Under 
the  common  law  (it  was  otherwise  by  the  civil  law)  there  was 
no  such  legal  relation  as  that  of  adapted  child.  Such  child 
had  no  legal  right  to  look  to  the  adopting  parent  for  support  or 
home,  in  the  absence  of  special  contract,  or  to  succeed  to  any 
portion  of  his  property.  But  in  many,  if  not  in  most,  of  these 
States  statutes  have  been  passed  in  accordance  with  the  civil 
law,  permitting  this  relation  to  be  created  upon  the  observance 
of  certain  formalities.  These  statutes  generally  impose  upon 
the  adopting  parent,  after  the  adoption,  the  same  duties  that 
the  law  places  upon  him  in  respect  to  his  own  children.  The 
natural  parents  or  the  guardians  surrender  their  control  to  the 
adopting  parent,  and  he,  on  the  other  hand,  must  supply  to 
the  adopted  child  all  the  necessaries  he  would  be  bound  to 
supply  to  his  own  children,  amongst  other  things,  a  home.^ 

^  See  Robs  v.  Rosb,  129  Mass.  248,  249,  87  Am.  Rep.  821. 

*  See  Blythe  v.  Ayres,  96  Cal.  582,  9i  Pac.  916,  19  L.  B.  A.  40. 

*  For  the  proper  law  to  determine  this  question,  see  post,  §§  98-100. 

^  Ross  V.  Ross,  129  Mass.  248, 268,  87  Am.  Rep.  821 ;  Washbam  v.  White, 
140  Mass.  658 ;  Foster  v.  Waterman,  124  Mass.  592 ;  Woodward  v.  Wood* 
ward,  87  Tenn.  644,  11  a  W.  892, 896. 
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Under  such  a  state  of  the  law,  the  adopting  parent  becomes 
the  natural  guardian  of  the  child;  and  his  domicil  becomes  that 
of  the  child  also.* 

Possibly  this  result  may  also  follow,  eyen  in  the  absence  of 
leffal  adoption,  in  cases  where  the  parents  are  dead,  and  the 
children  are  taken  to  distant  localities,  to  be  reared  by  relatives 
or  others  interested  in  the  orphans.*  But  if  the  parents  or 
either  <»f  them  be  alive,  it  would  seem  that,  no  matter  how 
clearly  they  may  intend  or  agree  to  surrender  the  control  of 
the  child,  its  domicil  is  not  thereby  changed/ 

§  46.  Domioil  of  a  Itfanled  Infant.  —  As  we  have  seen  in 
speaking  of  the  functions  of  guardians,^  it  is  the  better  opinion 
that  at  common  law,  even  as  to  male  wards,  all  guardianship 
ceases,  so  far  as  the  ward's  person  is  concerned,  at  twenty-one 
or  marriage.  In  jurisdictions  where  this  is  the  rule  it  follows 
that  if  a  minor  is  married  and  has  a  family  and  home  of  his 
own,  he  becomes  '' emancipated,"  and  may  acquire  a  domicil  of, 
choice.* 

If  the  infant  is  a  female  and  marries,  she  merely  exchanges 
one  dependence  for  another.  Her  domicil  ceases  to  be  that  of 
her  parents  and  becomes  that  of  her  husband,*  even  though  she 
continues  to  reside  with  her  parents,  provided  the  husband  be 
in  no  default.^ 

An  interesting  question  might  be  raised  as  to  the  domicil  of 

*  See  cases  above  cited.  See  also  In  le  Johnson,  87  la.  180,  64  N.  W.  69 ; 
Foley's  Estate,  11  Phila.  47  ;  Jac  Dom.  {§  247,  248. 

*  See  Lamar  v.  Micon,  114  U.  S.  218  (the  child  here  resided  with  the 
grandparent,  whom  the  court  held  to  be  the  natural  guardian) ;  Dresser  v. 
ninminating  Co.,  49  Fed.  257  (also  case  of  grandparent)  ;  Gutts  v.  Haskins, 
9  Mass.  648  (case  of  brother).  Bat  see  Woodward  v.  Woodward,  87  Tenn. 
644,  11 S.  W.  892,  896,  criticising  Lamar  v.  Micou,  sapra. 

*  De  Jarnett  v.  Harper,  46  Mo.  App.  416.  See  Armstrong  v.  Stone^ 
9  Oratt.  (Va.)  102. 

1  Ante,  §  40. 

>  Whart  Confl.  L.  §  41 ;  Allgood  v.  Williams,  92  Ala.  661,  8  So.  722 ; 
Van  Matre  v.  Sankey,  148  111.  866,  86  N.  £.  628;  Washington  v.  Beaver, 
8  W.  &  a  (Penn.)  648,  649.    See  Com.  v.  Graham,  167  Mass.  78,  76.    Bat 

Jac  Dom.  §§  281,  282 ;  Dicey,  ConfL  L.  188, 129. 

*  See  the  following  sections. 
4  Charlestown  v.  Boston,  18  Mass.  468,  472. 
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an  infftnt  widow  or  dirorc^.  Has  she  been  emancipated  by 
the  marriage  bo  as  to  give  her  power  to  change  her  domicil  at 
pleasure  upon  the  termination  of  the  coverture  ?  Is  she  thereby 
relegated  to  the  condition  of  dependence  upon  her  parents  from 
which  her  marriage  took  her?  Or  is  she  to  retain  her  last 
domicil  (that  of  her  husband)  until  she  becomes  twenty-one  or 
remarries?  The  first  view  seems  the  more  reasonable,  especially 
if  she  is  left  with  children  to  support  and  is  not  again  received 
into  the  bosom  of  her  parents'  family.* 

§  46.  CoDBtmotlTe  Domicil  of  ICanled  Woman.  —  It  is  a 
general  principle  of  the  common  law^  and  one  that  is  more  or 
less  inherent  in  all  systems  of  jurisprudence^  that  a  married 
woman  merges  £er  legal  identity  in  her  husband's,  and  solemnly 
yields  her  will  to  his.  Hence  it  results  that  the  husband  is 
bound  to  support  her,  has  the  control  of  her  person,  and  is  en- 
titled to  her  services. 

From  this  principle  follows  the  general  rule  of  law  which 
fixes  her  domicil.  It  is  established  beyond  dispute  that  a 
woman,  upon  marriage,  immediately  acquires  the  domicil  of 
her  husband,  and  that  her  domicil  ordinarily  changes  with 
every  alteration  of  his,  regardless  of  the  actual  locality  of  her 
residence  after  the  marriage.^ 

This  rule  is  founded  not  only  on  the  aboye-mentioned  prin- 

*  Warrender  v.  Warrender,  2  OL  &  F.  488, 626.  But  Mr.  Dicey  favon  the 
last  view.    Dioey,  Oonfl.  L.  180,  note  1. 

1  Jac.  Dom.  {§  209,  218,  214;  Barber  v.  Barber,  21  How.  682  ;  Cheely  v. 
Clayton,  110  U.  a  701,  705 ;  Sater  v.  Sater,  72  Mias.  845,  16  So.  674 ;  Bartis 
V.  Burtia,  161  Maaa.  508,  510 ;  Watkins  «.  Watkina,  185  Masa.  88,  85  ;  Hunt 
r.  Hunt,  72  N.  Y.  217,  28  Am.  Bep.  129 ;  Hill  v.  Hill,  166  111.  54,  46  N.  E. 
751,  752  ;  White  v.  White,  18  B.  I.  292,  27  AtL  506;  Kline  v.  Kline,  57  la. 
886,  10  N.  W.  825,  826 ;  Arrington  v.  Arrington,  102  N.  C.  491,  9  S.  E.  200 ; 
Harding  r.  Alden,  9  GreenL  (Me.)  140,  28  Am.  Dec.  549;  Williams  v.  Saun« 
dera,  5  Coldw.  (Tenn.)  60;  Smith  v.  Smith,  19  Neb.  706,  28  N.  W.  296,  298  ; 
Champon  v.  Champon,  40  La.  Ann.  28,  8  Sa  897,  899 ;  Shreck  v.  Shreck,  82 
Tex.  578,  5  Am.  Bep.  251,  252 ;  Harriaon  r.  Harrison,  20  Ala.  629,  56  Am. 
Dec  227;  Jenness  r.  Jennesa,  24  Ind.  855,  87  Am.  Dec.  885  ;  Harral  v.  Har- 
ral,  89  K.  J.  £q.  879,  61  Am.  Bep.  17,  28 ;  Dougherty  v.  Snyder,  15  S.  &  B. 
(Penn.)  84,  16  Am.  Deo.  520 ;  Maguire  r.  Magoire,  7  Dana  (Ky.),  181,  186; 
Warrender  v,  Warrender,  2  Gl.'  &  F.  488. 
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**ciple  of  identity'  and  apon  the  duty  she  owes  to  submit  her  will 
to  her  husband's,*  but  also  on  the  broader  ground,  the  operation 
of  which,  with  respect  to  constructive  domicile  has  already  been 
noticed,  that  the  law  will  presume  that  to  be  true  which  is  true 
in  the  great  majority  of  cases.^ 

Hence  this  general  rule  does  not  apply  when  the  relations  of 
the  husband  and  wife  are  of  an  abnormal  character.  If  they  are 
diyorced,  or  contemplate  diyorce,  or  if  the  husband  deserts  the 
wife,  becomes  insane  or  otherwise  incompetent  to  be  the  head 
of  the  family  and  to  furnish  her  with  a  support  and  a  home,  an 
abnormal  condition  results  which  will  sometimes  prevent  the 
operation  of  the  rule,  and  will  authorize  the  wife  to  select  a 
domicil  apart  from  that  of  her  husband.  Indeed  it  has  been 
•aid  by  an  eminent  tribunal*  that  ''the  rule  is  that  she  may 
acquire  a  separate  domicil  whenever  it  is  right  and  proper  that 
she  should  do  so.  The  right  springs  from  the  necessity  for  its 
exercise  and  endures  as  long  as  the  necessity  continues." 

The  general  rule,  however,  is  in  the  main  strictly  adhered  to. 
Save  in  a  few  exceptional  cases,  presently  to  be  adverted  to,  the 
wife  cannot  acquire  a  domicil  separate  and  apart  from  her  bus- 
band,  though  she  actually  lives  in  a  different  State,  or  even 
though  they  actually  reside  apart  by  agreement  or  under  a 

*  Hsrtean  v.  Harteau,  14  Piek.  (Mass.)  181,  25  Am.  Deo.  872;  Burtis  v. 
Biirtia»  161  Maas.  508,  510;  Harriaon  v.  Haniaon,  20  Ala.  629,  56  Am.  Dec 
287,  229 ;  Smith  v.  Smith,  19  Neb.  706,  28  N.  W.  296,  298 ;  Datcher  v. 
Dntcher,  89  Wia.  651 ;  Jennesa  v.  Jenneaa,  24  Ind.  855,  87  Am.  Deo.  885} 
Hnnt  9.  Hnnt,  72  N.  7.  217,  248;  O'Dea  v.  Oa)ea,  101  K.  Y.  28,  86. 

*  Barber  v.  Barber,  21  How.  582 ;  Dedham  v.  Natick,  16  Maaa.  185 ;  Har* 
teaa  v.  Hartean,  14  Pick.  (Maaa.)  181,  25  Am.  Dee.  872;  Harding  «.  Alden, 
9  Greenl.  (Me.)  140,  28  Am.  Dec.  549 ;  Jennesa  v.  Jennesa,  24  Ind.  855,  87 
Am.  Deo.  885;  Hunt  i>.  Hont^  72  N.  T.  217,  248;  Oolbura  v.  Holland,  14 
Bich.  £q.  (8.  C.)  176,  229. 

«  Harteau  v.  Hartean,  14  Pick.  (Maaa.)  181,  25  Am.  Deo.  872 ;  Maaon  v. 
Homer,  105  Maaa.  116 ;  Hnnt «.  Hnnt,  72  N.  T.  217,  248,  28  Am.  Bep.  129  { 
Dntcher  r.  Dntcher,  89  Wia.  651 ;  Cook  v.  Cook,  56  Wia.  195,  48  Am.  Bep. 
706,  14  N.  W.  88,  84;  Smith  v.  Smith,  19  Neb.  706,  28  N.  W.  296 ;  War- 
lender  v.  Wairender,  2  CI.  &  F.  488,  528-^24  (opinion  of  Lord  Brougham). 

*  The  Supreme  Conrt  of  the  United  Statea  in  Cheerer  r.  Wilaon,  9  WalL 
108,  124.  See  alao  Hunt  v.  Hunt,  72  N.  7.  217,  248,  28  Am.  Bep.  129; 
Harteau  v.  Harteau,  14  Pick.  (Maaa.)  181,  25  Am.  Dee.  872. 
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deed  of  separation.*  It  is  otherwise,  as  we  sliall  presently  see, 
if  there  be  a  j%tdicial  separcUianJ' 

Even  if  the  wife  is  induced  to  leave  tlie  hnsband  because  of 
bis  ill-treatment  and  harshness,  or  for  reasons  that  woold  give 
her  the  right  to  apply  for  a  separation  or  a  diyoice  a  vinculo,  if 
she  do  not  actually  ask  for  one,  and  until  she  does,  his  domicil 
will  still  be  hers.'  But  should  she  apply  for  a  divorce,  and  for 
that  purpose  change  her  domicil,  it  would  remain  chang^  for 
all  purposes;  otherwise  she  would  have  two  domicile.* 

But  there  may  be  exceptional  circumstances  surrounding  the 
wife  that  make  it  necessary  that  she  should  in  some  cases  be 
capable  of  selecting  a  domicil  apart  from  her  husband.  To  hold 
otherwise  would  in  many  instances  result  in  grievous  injustice 
to  her.^*  These  more  or  less  abnormal  conditions  will  now  be 
considered. 

§  47.  DomioU  of  a  Daaerted  Wife.  —  If  the  wife  applies  for 
a  separation  or  a  divorce  a  vinculo  because  of  the*  husband's  de- 

*  Jic  Dom.  {}  216,  216 ;  Barber  v.  Barber,  21  How.  682 ;  Greene  9, 
Greene,  11  Pick.  (Mass.)  409, 415;  Hood  v.  Hood,  11  Allen  (Mass.),  196, 199, 
87  Am.  Dec  709 ;  Williams  o.  Saandera,  5  Goldw.  (Tenn.)  60,  79 1  Doughert/ 
V.  Snyder,  16  S.  k  R.  (Penn.)  84, 16  Am.  Dec.  620;  Warrender  p.  Warrender, 
2  CL  &  F.  488,  624.  There  are  a  few  cases  holding  that  a  permanent  depart- 
ure of  the  wife  from  the  hoaband's  home  destroys  her  domicil  there,  eveii 
though  it  be  the  resalt  of  an  amicable  arrangement.  See  Golbum  v.  Holland, 
14  Rich.  Eq.  (S.  C.)  176,  229;  Florance's  WUl,  64  Hon  (N.  T.),  828,  7  N.  Y. 
Snppl.  678 ;  Cook  9.  Cook,  66  Wis.  196,  48  Am.  Rep.  706»  14  N.  W.  88,  84 ; 
Smith  V.  Smith,  19  Neb.  706,  28  N.  W.  296,  298 ;  Chapman  v.  Chapman,  129 
IlL  886,  21  N.  E.  806.  In  meet  of  these,  there  were  pecoliar  dronmstances^ 
snch  as  the  pendency  of  diroroe  or  the  desertion  of  the  hnsband,  which  took 
the  case  out  of  the  operation  of  the  general  mle. 

V  Post,  i  62 ;  Hunt  p.  Hunt,  72  N.  Y.  217,  248,  28  Am.  Rep.  129. 

*  Dolphin  V.  Robius,  7  H.  L.  Cas.  890  ;  Harrison  v,  Harrison,  20  Ala.  629, 
66  Am.  Dec.  227, 229;  Shaw  v.  Shaw,  98  Mass.  168  ;  Loker  v.  Gerald,  167  Mass* 
42,  81  K.  E.  709,  710  ;  Hunt  v.  Hunt,  72  N.  Y.  217,  248,  28  Am.  Kep.  129 1 
Maguire  v.  Maguire,  7  Dana  (Ky.),  181,  186;  Harding  v.  Alden,  9  Greenl. 
(Me.)  140,  28  Am.  Dec.  649 ;  Smith  «.  Smith,  48  La.  Ann.  1140,  10  So.  248. 
But  see  Florance's  WUl,  64  Hun  (K.  Y.),  828,  7  N.  Y.  Suppl.  678.  See  Ja«. 
Dom.  §  228. 

*  Ante,  S  28.    See  Jac.  Dom.  |  226 ;  Dolphin  v.  Robins,  7  H.  L.  Cas.  890. 
»>  Cheeper  v.  Wilson,  9  Wall  108, 124  ;  Hunt  v.  Hunt,  72  N.  Y.  217,  248, 

28  Am.  Rep.  129 ;  Hartean  v.  Harteau,  14  Pick.  (Mass.)  181, 26  Am.  Dec.  872. 
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sertioD;  it  is  now  well  eatablislied  that  she  may  renoanee  the 
constructive  domicil  created  by  the  marriage  status,  and  acquire 
a  separate  domicil  of  her  own  where  she  may  obtain  a  diyoroe.^ 

The  question  becomes  more  complicated  if  we  suppose  the 
wife  unwilling  or  without  intention  to  obtain  a  divorce,  or  if  the 
question  should  arise  before  she  has  begun  to  put  such  intention 
into  efifect.'  It  has  been  said  by  some  eminent  authorities  that 
the  doctrine  of  the  wife's  separate  domicil,  under  such  circum- 
stances, does  not  extend  beyond  cases  of  divorce,*  or  as  it  is 
sometimes  put,  beyond  proceedings  whose  '*  express  object  is  to 
show  that  the  relation  itself  ought  to  be  dissolved  or  so  modified 
as  to  establish  separate  interests,  and  especially  a  separate  dom- 
icil and  home ;  bed  and  board  being  put,  a  part  for  the  whole,  as 
expressive  of  the  idea  of  home.''  * 

It  is  believed  that  this  is  the  proper  solution  in  those  cases 
(e.  g.  adultery  or  cruelty)  where  the  husband's  offense  does  not 
go  to  the  extent  of  depriving  the  wife  of  his  support  or  of  a  home 
provided  by  him.  And  the  cases  do  not  take  a  position  beyond 
this.  There  is  good  reason  for  this  doctrine.  The  wife  by  her 
silence  may  be  taken  to  have  signified  her  intention  to  condone 
the  offense,  if  indeed  any  has  been  committed*  And  if  it  be 
alleged  that  she  has  not  condoned  it,  the  difficulties  in  the  way 
of  establishing  the  wrongs  alleged  in  a  collateral  inquiry  would 
be  insurmountable.* 

1  Barber  v.  Barber,  21  How.  582,  694,  696 ;  Hartean  v.  Hartean,  14  Pick. 
(Matt.)  181,  25  Am,  Dee.  372 ;  Hood  v.  Hood,  11  Allen  (Mass.),  196,  199,  87 
Am.  Dec  709 ;  Blackinton  v.  Blackinton,  141  Mass.  482,  485 ;  Hunt  o.  Hant, 
72  N.  Y.  217,  242-248,  28  Am.  Bep.  129  ;  Harding  v.  Alden,  9Greenl.  (Me.) 
140,  23  Am.  Dec  549 ;  White  v.  White,  18  R.  I.  292,  27  AtL  506 ;  Kline  v. 
Kline,  57  la.  886,  10  N.  W.  825,  826. 

'  For  example,  shonld  the  deserted  wife  die  without  taking  any  step  to- 
wards the  prosecution  of  a  divorce  sait.  The  disposition  of  her  personal 
estate  depends  apon  the  law  of  her  domicil  at  the  time  of  her  death.  See 
poet,  If  139-141. 

•  See  Jac  Dom.  {§  226,  227;  Dolphin  v.  Robins,  7  H.  L.  Cas.  890 ;  Tel- 
yerton  p.  Yelverton,  1  Swab.  4b  Tr.  574,  29  L.  J.  (P.  k  M.)  84;  Burtis  v. 
BartiB,  161  Mass.  508,  510-511. 

«  Hartean  v.  Harteao,  14  Pick.  (Mass.)  181,  25  Am.  Dec  872. 

*  See  Jac  Dom.  {§  226, 227;  Dolphin  p.  Robins,  7  H.  !«  Cas.  890. 
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'  Bat  where  the  improper  act  of  the  husband  is  one  that  amounts 
to  a  total  renunciation  of  the  marriage  relation,  as  in  case  of 
desertion^  and  as  a  result  the  wife  is  left  to  make  her  own  way  in 
the  world  and  by  her  own  endeavors  to  provide  a  home  for  her- 
self and  her  family,  it  would  seem  to  be  a  great  injustice  to  deny 
her  the  right  to  make  her  legal  as  well  as  her  actual  home  in  any 
place  which  will  promise  her  a  livelihood,  untrammeled  by  pre- 
sumptions of  law  favorable  to  the  husband,  which  he  himself 
has  outrageously  cast  aside.  It  is  submitted  therefore  (with 
deference)  that  the  wife,  even  without  divorce,  should  be  per- 
mitted to  alter  her  domicil  when  deserted  by  her  husband,  espe* 
cially  when  he  has  added  to  his  desertion  the  ofiEense  of  taking 
with  him  a  paramour,  or  otherwise  rendering  his  new  home  un- 
inhabitable  by  his  wife.* 

In  Florance's  Will,^  the  wife  lived  apart  from  her  husband  by 
mutual  agreement  for  a  number  of  years,  during  which  time  the 
children  lived  with  her  and  were  wholly  supported  by  her,  the 
husband  living  in  another  State  and  contributing  nothing  to 
the  support  of  his  wife  or  children.  She  was  held  to  acquire  a 
domicil  in  the  State  where  she  thus  lived,  so  that  the  husband's 
rights  in  her  personal  estate  at  her  decease  were  governed  by  the 
laws  of  that  State,  not  by  the  law  of  her  husband's  domiciL 

It  would  seem,  upon  the  same  principle,  if  the  husband  is 
under  restraint  for  hopeless  lunacy,  or  is  confined  for  life  upon 
conviction  of  crime,  that  the  wife  should  in  such  cases  also  be 
permitted  to  select  a  new  legal  domicil  for  herself,  should  she 
desire  to  do  so.* 

§  48.  Domioil  of  ^^Ife  who  Deserts  her  Husband.  —  The 
wife  who  deserts  her  husband,  even  though  for  a  cause  which 

*  Champon  v.  Champon,  40  La.  Ann.  28,  8  So.  897,  899 ;  Smith  v.  Smith, 
48  La.  Ann.  1140,  10  So.  248,  249  ;  Barber  v.  Barber,  21  How.  582,  694,  595 ; 
Chapman  v.  Chapman,  129  111.  886,  21 N.  £.  806 ;  Cammington  v.  Belcher* 
town,  149  Mails.  223,  226,  21  N.  K  485 ;  Blackinton  v.  Blaekinton,  141  Maaa. 
482,  485  ;  Harding  v.  Alden,  9  Greenl.  (Me.)  140,  28  Am.  Deo.  549 ;  Datcher 
V.  Dutcher,  89  Wia.  651,  659 ;  Doerr  v.  Forsythe,  60  Ohio  St.  726,  85  N.  £. 
1065. 

7  54  Hun  (N.  Y.),  828,  7  N.  Y.Snppl.  578. 

•  See  post,  §  49  ;  Whart  Confi.  L.  |  44  ;  McPhenon  v.  Honael,  2  Beasley 
(N.  J.),  85, 18  N.  J.  Eq.  85. 
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would  be  ground  for  a  divorce,  or  which  would  constitute  a  good 
defence  to  a  suit  by  the  husband  for  a  restitution  of  conjugal 
rights,  will  still,  according  to  the  great  weight  of  modern  au- 
thority, be  held  to  retain  the  domicil  of  her  husband,  unless 
she  sues  for  divorce.^  But  if  she  does  institute  diyorce  proceed* 
ings  she  may  acquire  a  new  domicil  for  the  purpose.  It  is  not 
essential  that  she  should  have  left  4er  husband  with  that 
intent.' 

It  is  also  worthy  of  observation  in  this  connection  that  the 
law  requires  the  wife  to  cling  to  her  husband  and  to  follow  him 
into  whatever  country  the  necessities  of  health  or  of  business 
require  him  to  make  his  home.  Her  refusal  to  accompany  him 
without  legal  excuse,  and  his  departure  alone,  constitute  a  de- 
sertion on  her  part,  not  on  his.  In  such  cases,  her  domicil  fol- 
lows that  of  her  husband.* 

But  if  the  husband  refuses,  without  good  cause,  or  refuses 
except  upon  unreasonable  conditions,  to  permit  the  wife  to  live 
with  him,  and  departing  to  another  State  sues  her  there  for  di- 

1  See  Whart  Confl.  L.  §  48 ;  Jac  Dom.  |§  226,  227 ;  Dolphin  v,  Robins, 
7  H.  L.  Gas.  890;  Yelverton  v,  Yelverton,  1  Swab.  &  Tr.  574,  29  L.  J.  (P.  A 
M.)  84 ;  Smith  v.  Smith,  48  La.  Ann.  1140, 10  So.  248,  249 ;  Barber  v.  Bar- 
ber, 21  How.  582;  Cheever  v.  Wilson,  9  Wall.  108,  124  ;  Shaw  v.  Shaw,  98 
Mass.  158 ;  Bnrlen  tr.  Shannon,  115  Mass.  488,  447  ;  Cheely  v.  Clayton,  110 
U.  S.  701,  705 ;  Chapman  o.  Chapman,  129  111.  886,  21  N.  £.  806 ;  Flower  v. 
Flower,  42  K.  J.  Eq.  152,  7  Atl.  669;  Arrington  v.  Arrington,  102  N.  C.  491, 
9  S.  £.  200  ;  Shreck  v.  Shreok,  82  Tex.  578,  5  Am.  Rep.  251.  See  Watkins 
V.  Watkins,  185  Mast.  88,  85-86;  Floranoe's  Will,  54  Hon  (N.  T.),  828,' 
7  N.  Y.  Suppl.  578. 

s  Flower  tr.  Flower,  42  N.  J.  Eq.  152,  7  Atl.  669 ;  Chapman  t;.  Chapman, 
129  111.  886,  21  N.  K  806  ;  White  v.  White,  18  R.  I.  292,  27  Atl.  506.  Bat 
see  Lyon  v.  Lyon,  2  Qray  (Mass.),  867,  868. 

•  Loker  tr.  Gerald,  157  Mass.  42,  48,  81  N.  E.  709,  710 ;  Burlen  tr.  Shan- 
non, 115  Mass.  488,  447 ;  Hood  p.  Hood,  11  Allen  (Mass.),  196,  199,  87  Am. 
D?c.  709;  Watkins  tr.  Watkins,  185  Mass.  88,  85-86  ;  Cheely  v.  Clayton, 
110  U.  S.  701,  705  ;  Hunt  tr.  Hunt,  72  N.  Y.  217,  28  Am.  Rep.  129 ;  Larquie 
V.  Larquie,  40  La.  Ann.  457,  4  So.  885,  887 ;  Suter  r.  Snter,  72  Miss.  845, 
16  So.  674.  See  Chapman  v.  Chapman,  129  111.  886,  21  N.  E.  806.  But  see 
Heath  tr.  Heath,  42  La.  Ann.  437,  7  So.  540,  which,  however,  turns  upon  a 
doctrine  of  dirorce  peculiar  to  I^ouiaiana,  namely,  that  suit  for  divorce  must  be 
brought  in  the  jnriRdiction  where  the  married  pair  hare  lived  together.  See 
also  O'Dea  ir.  O'Dea,  101  K.  Y.  28,  88  (dissenting  opinion  of  Danforth,  J.)« 
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Torce  because  of  her  desertion,  her  domicil  will  not  be  beld  to 
follow  his/  So,  if  the  wife  living  in  another  State  from  her 
husband  herself  sues  for  divorce  in  the  State  of  her  actual  resi- 
dence, she  cannot  allege  that  her  domicil  is  with  her  husband, 
in  order  to  defeat  a  cross-bill  for  divorce  filed  by  him  in  answer 
to  her  complaint.* 

§  49.  Domioil  of  VTifk  whose  Husband  is  liuiane  or  other* 
wise  incapaoitated.  —  If  the  law  itself  has  established  the  in- 
competence or  incapacity  of  the  husband  to  be  the  head  of  the 
family  and  to  provide  them  with  a  home,  as  by  reason  of  an 
ndjvdioation  of  permanent  insanity,  the  presumption  of  law 
that  the  wife  is  dependent  upon  the  husband  for  a  home  no 
longer  applies,  and  she  is  at  liberty  to  select  her  own  domicil  as 
well  as  that  of  the  minor  children.  It  is  similar  to,  and  even 
stronger  than,  the  case  of  the  husband's  desertion.^  If  there 
has  been  no  legal  adjudication  of  insanity,  it  would  seem  that 
the  wife's  domicil  must  be  held  to  follow  that  of  her  husband, 
notwithstanding  mental  or  physical  ailments. 

It  has  been  said  that  if  the  husband  is  incapacitated  to  sup- 
port the  wife  by  reason  of  conviction  of  felony  (an  incapacity 
established  by  the  law)  his  domicil  will  cease  to  control  that  of 
the  wife.'  But  unless  the  confinement  is  permanent,  for  life, 
it  is  difficult  to  see  how  it  could  leave  the  wife  free  to  select  a 
.  domicil  of  her  own.* 

Mere  physical  weakness  or  incapacity  on  the  part  of  the  bus* 
band  will  in  no  event,  it  is  believed,  confer  upon  the  wife  the 
privilege  of  choosing  a  domicil  apart  from  his.  Indeed  such  a 
course  would  generally  be  a  plain  violation  of  the  duty  she  owes 
her  husband,  whom  she  has  taken  for  better  or  for  worse,  in 
sickness  as  well  as  in  health. 

«  WUliams  v.  Williams,  180  N.  Y.  198, 197,  29  N.  E.  98.  See  Chapman  v. 
Chapman,  129  111.  886,  21  K.  E.  806. 

•  Watkins  v.  Watkina,  186  Mass.  88,  86-86. 

^  See  Whart.  Confl.  L.  {  44.  This  is  tme  however  only  in  case  the  in* 
sanity  is  of  a  pennanent  character. 

s  Whart.  Confl.  L.  }  44  ;  McPhemon  v.  Honsel,  2  Beaaley  (N.  J.),  86, 
18  N.  J.  £q.  85. 

*  See  Kelsey  «.  Green,  69  Conn.  291,  87  AtL  679. 
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§  50.  DomloU  of  ^^Ife  oontemplatlns  DlToroe.  —  The  mQ- 

nicipal  law  of  almost  all  States  requires  that  the  oomplainant  in 
a  diyorce  suit  should  he  domiciled  in  the  State  where  the  suit  ' 
is  instituted.    Hence  it  becomes  important  in  such  cases  to 
ascertain  the  domicil  of  the  plaintiff. 

It  is  now  settled  that  an  innocent  wife  may  acquire  a  separate 
domicil  from  her  husband  for  purposes  of  divorce^  or  probably 
in  any  case  where  her  interests  are  antagonistic  to  his  and  are 
dependent  upon  the  locality  of  the  domicile  proyided  she  actually 
resides  there  and  actually  raises  the  question  in  a  judicial  pro-> 
ceeding.^ 

Mr.  Jacobs  has  expressed  the  opinion  that  this  rule  should 
not  be  extended  beyond  giving  to  the  wife  the  right  to  sue  for 
divorce  in  the  State  where  she  and  her  husband  have  resided 
together.'  But  it  is  now  well  settled  that  the  wife  may  go  to 
an  entirely  new  State,  and  having  become  domiciled  there  may 
sue  for  a  divorce.^ 

This  rule  is  adopted  in  order  to  prevent  the  grave  injustice 
that  might  be  done  the  wife,  if  her  domicil  was  held  to  follow 
her  husband's,  otherwise  she  would  be  compelled  to  follow  him 
into  any  distant  State  he  might  select  as  his  domicil,  and  after 
expense  and  trouble  sue  for  her  divorce  in  the  forum  selected  by 
him,  perhaps  chosen  for  the  very  reason  that  its  laws  would 
deny  her  the  relief  she  might  obtain  at  home.^    And  if  she 

1  See  Jac.  Dom.  §§  229-226  ;  Cheever  v.  Wileon,  9  Wall.  108,  123-124 ; 
Hunt  V.  Hunt,  72  N.  Y.  217,  S8  Am.  Rep.  129 ;  HIU  v.  Hill,  166  lU.  64, 
46  N.  £.  751,  752  ;  Chapman  v.  Chapman,  129  111.  886,  21  N.  E.  806 ;  Dan- 
ham  V.  Dnnham,  162  111.  589,  85  L.  B.  A.  70,  77 ;  Arlington  v.  Arlington, 
102  N.  C.  491,  9  S.  E.  200 ;  Smith  v.  Smith,  43  La.  Ann.  1140,  10  So.  248, 
249 ;  Bartia  v.  Bartia,  161  Masa.  508,  510 ;  Blaokinton  v.  Blaekinton,  141 
Maaa.  482,  435 ;  Hartean  v.  Hartean,  14  Pick.  (Masa.)  187,  25  Am.  Deo.  372 ; 
White  9.  White,  18  B.  I.  292,  27  AtL  506,  507 ;  Van  Foaaen  v.  State,  37  Ohio 
St  317,  41  Am.  Rep.  507,  508 ;  Cook  v.  Cook,  56  Wis.  195,  48  Am.  Bep. 
706,  14  N.  W.  38,  35. 

s  Jao.  Dom.  §§  224,  224  a. 

*  See  caaea  dted,  note  1,  anpra. 

4  Jac.  Dom.  §  224  ;  Whart.  Confl.  L.  }  224 ;  Cheeyer  v.  Wilson,  9  Wall* 
108,  124 ;  Hartean  v,  Hartean,  14  Pick.  (Masa.)  181,  25  Am.  Dec.  872 ;  Bnrda 
V.  BortU,  161  Maaa.  508,  510;  Hunt  v.  Hont,  72  N.  7.  217,  243,  28  Am. 
Bep.  129 ;  Jennesa  v.  Jenness,  24  Ind.  355,  87  Am.  Dec  835,  887. 


»         •  • 


•  •, 
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•      » 

:'-//^6re  relegated  to  the  domicil  of  her  married  life,  the  State 

'../where  she  has  lived  with  her  husband,  the  iDconyenience  would 

' " '  still  be  great;  she  would  be  compelled  to  sue  for  divorce  in  her 

former  home  before  she  could  remove  to  another  State,  or  else  to 

forego  altogether  her  right  to  divorce. 

This  rule  is  prescribed  in  order  to  afford  a  better  protection 
to  the  wife.  Its  adoption  ought  not  to  deprive  the  wife  (at 
least  from  the  standpoint  of  private  international  law)  of  the 
right  she  would  have  had  without  it  of  treating  her  husband's 
domicil  as  still  her  own,  if  she  should  prefer  that  course,  and 
sue  there.* 

But  if  the  allegation  of  the  wife  is  not  that  the  marriage 
relation  should  be  dissolved  by  decree  of  the  court,  but  that 
it  is  absolutely  null  and  void,  and  she  accordingly  asks  for  a 
decree  of  nullity,  the  domicil  of  the  alleged  husband  will  not 
afiect  hers,  for  that  would  be  to  suppose  the  existence  of  a  valid 
marriage,  the  very  point  in  dispute.* 

§  61.  Domicil  of  Wife  whose  Husband  applies  for  Di- 
▼oroe. —  If  the  husband,  in  contemplation  of  divorce,  should 
leave  the  wife  and  acquire  a  new  domicil  in  another  State  or 
country,  it  would  in  many  instances  result  in  great  injustice  to 
the  wife,  should  the  law  require  her  domicil  to  follow  his.  Fo9 
she  would  then,  merely  by  construction  of  law,  contrary  to  the 
actual  fact,  be  subjected  to  the  laws  and  jurisdiction  of  her  hus- 
band's domicil,  chosen  by  him  under  circumstances  which  would 
lead  him  to  advance  his  own  interests  and  to  antagonize  hers. 
The  law  will  not  ordinarily  thus  disregard  the  actual  state  of 
facts  in  such  cases,  nor  content  itself  with  idle  presumptions 


*  See  Joe.  Dom.  1 224  ;  Greene  v.  Qreene,  11  Pick.  (Ifass.)  410.  Bat 
Wood  V.  Wood,  54  Ark.  172, 15  &  W.  459  ;  Cook  v.  Cook,  56  Wis.  195,  4S 
Am.  Bep.  706,  14  N.  W.  88,  85.  In  Jenuess  v,  Jenneas,  24  Ind.  855, 87  Am. 
Dec  885,  887,  this  principle  is  diaapproved  on  the  gronnd  that  it  gives  the 
wife  two  domicils.  It  is  manifest  that  this  is  not  so :  it  only  gives  her  a 
ihoiee  between  two.  Her  domicil  remains  that  of  her  hnshand  until  she  snes 
for  divorce.  She  may  accept  the  general  presnmption  of  law  which  operates 
upon  her  np  to  the  time  her  suit  is  instituted,  and  sue  where  her  husband  is 
domiciled;  or  she  may  accept  the  alternative  of  separating  her  domicil  from 
her  husband's,  suing  where  she  actually  resides. 

<  See  Whart  Confl.  L.  §  224. 
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which  the  huBband's  conduct  shows  to  have  no  foundation  in 
fact.^  Hence  it  is  well  settled  that  the  wife,  as  defendant  in  a 
divorce  suit  brought  bj  her  husband  in  his  domicil,  is  to  be 
considered  from  the  time  the  suit  is  instituted  as  domiciled  in 
the  State  where  she  actually  resides,  under  whose  jurisdiction 
and  protection  she  actually  is.  The  acquisition  of  a  new 
domicil  by  the  husband  for  purposes  of  divorce  does  not  draw 
the  wife  into  the  same  jurisdiction^  unless  she  in  &ct  removes 
thither  permanently.     Their  interests  are  antagonistic' 

But  a  wife  cannot  thus  obtain  a  separate  domicil  by  her  own 
wrong^  so  that  if  she  deserts  her  husband  he  may  sue  for  divorce 
in  any  State  where  he  is  domiciled,  and  she,  though  actually 
resident  elsewhere,  will  be  deemed  in  law  to  be  domiciled  with 
him,  thus  giving  the  court  jurisdiction  of  both  the  parties.* 

§  62.  Domicil  of  Divoroed  Wife.  —  We  have  seen  that  the 
law  generally  assigns  the  wife  the  domicil  of  her  husband, 
because  they  are  one  person  in  law,  because  it  is  her  duty  to 
live  with  him,  and  because  in  fact  she  will  usually  do  so.  But 
when  the  parties  are  divorced,  these  reasons  cease  to  operate 
altogether  or  in  large  measure. 

Thus  in  a  case  of  a  divorce  a  mensct,  or  judicial  separation, 
the  law  itself,  through  the  courts,  has  decreed  that  the  parties 
shall  no  longer  be  considered  identical,  as  before,  and  that  they 
shall  thereafter  live  separate  and  apart.  All  the  foundations 
upon  which  rests  the  presumption  that  the  husband's  domicil  is 
likewise  the  wife's  are  thus  swept  away.  Indeed  the  very  oppo- 
site presumption  at  once  arises,  namely,  that  the  parties  have 
obeyed  the  decree  of  the  court  and  have  ceased  to  live  together.^ 

1  Watkins  v.  Watkins,  135  MaM.  88,  86. 

s  Story,  Gonfl.  L.  229  a,  note ;  Hant  v.  Hunt,  72  K.  T.  217,  248,  28  Am. 
Bep.  129 ;  Viiefaer  v.  ViBcher,  12  Bartw  (N.  Y.)  840,  643 ;  Bordnn  v.  Fitch, 
15  Johna.  (N.  T.)  121,  141,  8  Am.  Dec  225  ;  Heath  v.  Heath,  42  La.  Ann. 
437,  7  So.  540 ;  Jennem  v.  JenneM,  24  Ind.  855,  87  Am.  Dec  386-887. 

•  Whart.  Confl.  L.  |  227 ;  Loker  v.  Gerald,  157  Man.  42,  31  N.  £.  709 ; 
Barlen  o.  Shannon,  115  Man.  488,  447-448 ;  Hartean  o.  Hartean,  14  Pick. 
(Mass.)  181,  25  Am.  Dec  872 ;  Hood  v.  Hood,  11  AUen  (Mass.),  196,  199,  87 
Am.  Dee.  709 ;  Hunt  v.  Hnnt,  72  N.  T.  217,  243,  28  Am.  Bep,  129 ;  Heath 
V.  Heath,  42  La.  Ann.  437,  7  So.  540. 

^  So  strong  is  this  latter  presumption  that  a  child  horn  more  than  ten 
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The  fiction  that  the  wife  has  her  home  with  the  hoshand 
being  thus  destroyed  bj  the  act  of  the  law  itself^  there  would 
seem  to  be  no  reason  why  the  wife  may  not  actually  acquire  a 
separate  domicile  eyen  though  the  dissolution  of  the  marriage 
ties  be  not  absolute.     And  such  is  now  the  general  opinion.* 

In  case  of  a  divorce  a  vinculOf  the  parties  have  in  general 
all  the  rights  and  capacities  of  unmarried  persons^  amongst 
other  things  the  right  to  change  their  domicils  at  will.*  The 
fact  that  the  woman  is  the  offending  party,  and  that  the  court 
is  authorized  to  decree  and  does  decree  that  she  shall  not  marry 
again,  would  not  affect  her  right  in  this  particular;  for  such  a 
penal  disability  cannot  follow  her  into  other  States,  n<«  does  it 
prevent  her  status  from  being  in  general  that  of  an  unmarried 
woman.^ 

But  if  the  divorce  is  invalid,  as  for  example  if  it  is  granted 
by  a  court  without  jurisdiction,  it  is  of  no  legal  effect  in  free- 
ing the  parties  from  their  marital  obligations  and  disabilities. 
They  are  still  bound  by  the  rules  regulating  the  relations  of 
married  persons,  and  the  wife's  domicil  is  still  in  law  that  of 
her  husband's,  though  she  actually  resides  elsewhere  or  marries 
another  man.* 

The  divorce,  even  though  valid,  does  not  necessarily  ^Mof<ieto 
alter  the  wife's  domicil.  She  retains  the  domicil  she  had  imme- 
diately before  the  coverture  was  determined  until  she  acquires 
another  for  herself;  and  neither  her  domicil  of  origin,  nor  her 
domicil  before  marriage,  will  play  any  part  unless  she  actually 
lives  there.* 

months  after  the  decree  of  separation  is  prima  facie  presumed  illegitimate. 
See  1  Minor's  Insts.  (4th  ed.)  297  ;  2  Bright's  Husb.  &  Wife,  24(2,  Bao.  Abr. 
Harr.  &  Dir.  (F.). 

s  Jao.  Dom.  §|  217,  219,  220,  221 ;  Dolphin  v.  Robins,  7  H.  L.  Gas.  890  ; 
Barber  v.  Barber,  21  How.  582  ;  Hunt  v.  Hunt,  72  N.  T.  217,  24S,  28  Am, 
Bep.  129  ;  Yischer  v.  Vischer,  12  Barb.  (N.  T.)  640,  643 ;  Borden  v.  Fitch» 
16  Johns.  (N.  Y.)  121,  141,  8  Am.  Dec.  225. 

*  Jae.  Dom.  |  217 ;  Whart.  Confl.  L.  §  46  ;  Dioey,  Oonfl.  L.  180 ;  War- 
render  V.  Warrender,  2  01.  &  F.  488,  525,  527. 

*  Post,  I  74. 

*  See  Dicey,  Confl.  L.  127-128 ;  Dolphin  v.  Robins,  7  H.  L.  Cas.  890. 

*  Jac  Dom.  }  222 ;  Dioey,  Confl.  L.  180.    This  principle  has  already  been 
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§  63.  Domioil  of  ^^Ife,  where  tiie  Marriage  is  Voidable  or 
Void.  —  If  the  marriage  is  merely  voidable  by  decree  of  court, 
and  no  decree  has  been  obtainedi  there  would  seem  to  be  no 
doubt  that  the  wife's  domicil  would  continue  in  general  to  be 
gOYemed  by  that  of  the  husband.^ 

If  the  marriage  is  absolutely  vcidy  when  tested  by  the  law 
properly  applicable  to  determine  the  question,  as  by  reason  of 
the  insanity  of  one  of  the  parties  (which  in  many  States  renders 
the  marriage  absolutely  void)  or  because  one  of  the  parties  has  a 
consort  still  living  and  undivorced,  it  would  seem  clear  that 
since  there  has  never  been  a  marriage,  the  woman's  domicil 
would  be  identical  with  her  supposed  husband's  only  so  far  as, 
by  her  actual  residence  there  with  him  animo  manendi,  she 
makes  it  so.  The  doubt,  if  there  be  any,  is  not  whether  she 
may  be  assigned  the  domicil  of  her  supposed  husband  without 
actual  residence  there,  but  whether,  even  though  she  does  actu- 
ally reside  there  with  him,  she  can  be  said  to  have  acquired  a 
domicil  of  ehaice.^ 

§  54.  ConstniotiTe  Domioil  of  Idiots.  —  Idiots  are  those 
who  from  birth  are  so  deficient  in  intellect  as  to  be  'totally  un- 
able to  manage  their  own  affairs  or  to  live  without  the  protecting 

applied  to  the  case  of  an  ifufani  wife  who  has  been  widowed  or  divorced. 
Ante,  I  45.  It  should  be  added  that  the  domicil  of  a  widow  is  governed  by 
the  same  rales  that  govern  that  of  a  divorced  woman.  Story,  Gonfl.  L.  §  46 ; 
IHcey»  Confl.  L.  180 ;  Jao.  Dom.  |  222  ;  Warrander  v.  Wanender,  2  CI.  k  F. 
488,  625,  527. 

^  Warrander  p.  Wanender,  2  CI.  &  F.  488,  527,  528.  But  after  a  decree 
avoiding  the  marriage  ab  initio  for  a  oanse  existing  at  the  time  of  the  mar- 
riage, it  would  seem  that  the  wife  would  be  deprived  of  her  right  to  the  hus- 
band's domici]  from  the  beginning,  save  in  so  far  as  it  is  actually  her  own. 

s  Jac.  Dom.  §  212 ;  Concord  v.  Bumney,  45  N.  H.  428.  See  Middle- 
borough  V.  Bochester,  12  Mass.  868.  In  both  of  these  cases  (which  were 
ieUlefnetU  cases)  the  marriage  was  void  for  insanity.  In  the  first  it  was  the 
wile  who  was  insane ;  but  the  court  held  that  if,  in  residing  with  her  husband, 
she  had  sufficient  understanding  to  choose  her  place  of  abode,  her  municipal 
domicil  most  be  considered  as  located  at  the  place  whera  she  thus  dwelt.  In 
the  latter  case  it  was  the  husband  who  was  insane,  and  it  is  not  clear  that  the 
wife  actually  redded  at  his  domicil ;  it  appears  from  the  raport  of  the  case 
that  she  continued  to  reside  where  she  was  living  at  the  time  of  the  marriage. 
The  dedskm  was  that  her  municipal  domicil  remained  unchanged. 
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care  of  some  guardian.  They  are  incapable,  even  after  they 
become  adultfl,  of  forming  such  a  definite  intention  and  purpose 
as  is  necessary  to  constitute  a  legal  domicil  of  choice.  They 
must  always  remain  dependent  for  a  home,  as  infants  are,  upon 
those  having  the  legal  custody  and  control  of  their  persons. 
They  continue  infants  perpetually.  The  rules  of  law,  there- 
fore, which  determine  an  infant's  domicil  are  extended  to  adults 
also  who  have  never  acquired  sufficient  intelligence  to  select  and 
support  a  home  of  their  own.^ 

§55.  ConstmotlTe  Domicil  of  Lunatioa. — If  an  infant 
should  become  insane  during  his  minority  and  remain  in  that 
state  continuously,  the  incapacity  of  minority  never  having  been 
followed  by  adult  capacity  to  select  a  home  of  his  own,  his 
domicil  must  be  determined  by  the  same  rules  that  control  the 
domicil  of  an  idiot  or  infant.^  But  in  those  cases  where  the 
lunacy  has  supervened  after  the  party  has  reached  maturity, 
the  domicil  must  be  determined  upon  different  principles. 

One  point  must  be  observed  at  the  outset,  and  should  be 
borne  in  mind.  The  Supreme  Court  of  New  Hampshire  '  has 
thus  expressed  it:  <' Insanity  may  exist  in  various  degrees, 
from  the  slight  attacks  which  are  hardly  distinguishable  from 
eccentricity  to  the  most  raving  and  uncontrollable  madness.  It 
may  be  general,  seeming  to  affect  all  the  operations  of  the  mind 
upon  all  subjects,  or  it  may  exist  only  in  reference  to  a  small 
number  of  subjects,  or  a  single  subject :  the  mind  in  such  cases 
of  partial  insanity  seeming  to  be  in  its  habitual  and  natural 
condition  as  to  all  subjects  and  matters  which  do  not  come 
within  the  scope  of  the  partial  disease.  In  no  case  at  the 
present  day  is  it  a  mere  question  whether  the  party  is  insane. 
The  point  to  be  established  is,  whether  the  party  is  so  insane 

1  Jac  Dom.  {§  264-269  ;  Wbart.  Confl.  L.  §§  52, 58  ;  Holyoke  v,  Haskins, 
5  Pick.  (Mass.)  20,  25-26,  16  Am.  Deo.  872  ;  Upton  v.  Northbridge,  15  Mass. 
287  ;  Overseers  of  Alexandria  v.  Bethlehem,  1  Harr.  (N.  J.)  110,  81  Am. 
Dec  229. 

^  Jac.  Dom.  |  268 ;  Whart.  ConfL  L.  |  58  ;  Sharpe  o.  Crisphi,  L.  R.  1  P.  4 
D.  611,  618 ;  Washington  v.  Beaver,  8  W.  &  S.  (Penn.)  548,  549. 

*  Concord  v,  Rumney,  45  K.  H.  428.  See  Culver's  Appeal,  48  Conn.  8(^4 ; 
Holyoke  v.  Haskins,  5  Pick.  (Mass.)  20,  26,  16  Am.  Dec  872.  All  these  ars 
cases  of  manidpal  domicil. 
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88  to  be  incapable  of  doing  the  pai-ticular  act  with  anderstand- 
ing  and  reason.  This  would  be  the  essential  question  now, 
where  marriage  is  alleged  to  be  void  bj  reason  of  insanity,  and 
the  same  test  would  be  applied  in  determining  the  question  of 
capacity  to  change  the  domicil:  Had  the  party  at  the  time 
sufficient  reason  and  understanding  to  choose  her  place  of 
residence?'' 

There  can  be  no  doubt  that  a  stricter  test  of  insanity  should 
be  required  to  deprive  one  of  the  capacity  to  select  his  own 
home  than  is  required  to  avoid  a  contract  or  a  will.* 

The  determination  of  a  lunatic's  domicil  would  seem  to 
hinge  upon  the  question  whether  there  has  been  an  adjudica* 
tion  of  lunacy,  or  rather  whether  his  person  has  been  actually 
committed  to  the  custody  and  control  of  a  legal  guardian  or 
committee.^ 

Indeed,  so  far  as  his  national  or  quasi-national  domicil  is 
concerned,  a  question  has  been  made  whether  even  an  adjudi- 
cation and  commission  of  lunacy  would  be  g^ven  such  force  in 
other  States  as  to  affect  the  lunatic's  right,  should  he  go  to 
another  State,  to  acquire  a  domicil  there.*  It  is  submitted  that 
the  gist  of  the  inquiry  in  such  cases  is  not  whether  the  adjudi« 
cation  of  lunacy  shall  be  given  exterritorial  effect  ex  praprio 
vigare,  but  whether  as  a  matter  of  evidence,  the  action  of  the 
court  of  one  State  should  not  be  taken  as  very  strong  evidence, 
if  not  conclusive,  of  the  proposition  that,  (U  the  time  of  such 
decree,  the  party  was  really  of  such  unsound  mind  as  to  require 
his  person  to  be  controlled.* 

But  while  this  last  principle  is  believed  to  be  sound,  it  is  ap* 
plicable  only  to  the  party's  state  of  mind  at  the  time  of  the 

•  See  Haml  v.  Harral,  89  N.  J.  £q.  879,  61  Am.  Rep.  17,  21 ;  Concord  v. 
Eumney,  45  N.  H.  428  ;  Rodgen  v.  Bodgen,  56  Kan.  488,  48  Pac.  779,  781 ; 
Talbot  V.  Chamberlain,  149  Mass.  57,  59,  20  N.  E.  805,  8  L.  B.  A.  254 ; 
Howry  v.  Latham,  17  R.  I.  480,  28  Atl.  18. 

«  See  Talbot  v.  Chamberlain,  149  Maaa.  57,  58,  20  N.  E.  805,  8  L.  B,  A 
254 ;  Movry  v.  Latham,  17  B.  I.  480,  28  Atl.  18. 

•  See  Talbot  v.  Chamberlain,  149  Masa.  57, 59,  20' N.  E.  805,  8  L.  B.  A 
264. 

•  See  Bodgera  v.  Rodgers,  56  Kan.  488»  48  Pac  779, 781 ;  Mowry  v.  Latham, 
17  B.  L  480,  28  Atl.  18. 
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decree.  The  continuance  of  that  state  of  mind  may  be  rebutted^ 
It  is  not  indispensable  that  there  shonld  be  an  adjudication  of 
restoration  to  sanity  by  the  same  or  any  other  courts 

The  true  principle  therefore  would  seem  to  be  that  a  lunatic, 
whose  person  has  been  placed  under  the  control  of  a  guardian 
or  committee,  \&  prima  facie  incompetent  to  establish  a  domicil 
in  another  State,  but,  upon  satisfactory  proof  of  mental  capacity 
supervening,  such  domicil  may  be  recognized.  In  any  event, 
the  mere  fact  that  the  control  of  the  lunatic's  property  has  been 
committed  to  a  guardian  or  committee  will  not  suffice  to  prevent 
him  from  choosing  even  a  munieipal  domicil,  much  less  a  na- 
tional or  quasi-national  one.* 

A  fortiori  would  the  party  be  capable  of  choosing  his  own 
domicil,  if  there  is  no  adjudication  or  commission  of  lunacy  at 
all.  Thus,  one  suffering  from  habitual  intemperance,  melan-* 
cholia,  monomania,  or  very  pronounced  eccentricities,  may  ordi- 
narily be  fully  competent  to  determine  where  he  should  reside.* 
"Sot  would  an  adjudication  of  lunacy  in  a  collateral  proceeding 
to  set  aside  a  contract  have  the  effect  of  depriving  the  party  of 
the  right  to  choose  his  own  domicil,  for  the  tests  in  the  two 
cases  are  different,  and  no  control  is  thereby  assumed  of  the 
lunatic's  person. 

If  the  insanity  is  so  marked  or  so  violent  as  to  require  the 
duress  of  an  asylum,  there  can  then  of  course  be  no  question  of 
any  selection  of  domicil  by  the  lunatic. 

The  question  remains,  what  is  the  locality  of  the  lunatic's 
domicil  when  he  is  himself  too  insane  to  choose  one  ?  Shall 
the  guardian  or  committee  have  power  to  change  it,  or  must  it 
remain  unalterably  where  it  was  when  the  disability  was  first 
incurred  ? 

The  case  is  closely  analogous  to  that  of  the  guardian's  power 
to  change  an  infant  ward's  domicil,  already  discussed.^^    As  to 

V  Rodgen  v.  Rodgera,  56  Kan.  488,  48  Pao.  779»  781. 

•  Mowry  v.  Latham,  17  R.  I.  480,  28  AtL  18 ;  Talbot  v.  Chamberlain,  140 
Haaa.  67,  20  N.  E.  805,  8  L.  R.  A.  254. 

*  Concord  v.  Rnnmey,  45  N.  H.  428.  See  Hanal  v.  Hanal,  89  K.  J.  ^ 
879,  51  Am.  Rep.  17. 

^  Ante,  S  41. 
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the  lunatic's  municipal  domicile  it  seems  that  the  guardian  has 
the  power,  but  not  so  with  respect  to  his  national  or  quasi* 
national  domiciL^^  His  latter  domicil  will  remain  unchanged, 
regardless  of  the  place  of  his  actual  residence.  He  will  retain 
the  domicil  he  possessed  before  he  became  insane,  upon  the  prin* 
ciple  that  a  domicil  once  acquired  is  retained  until  another  is 
gained.^ 

f  66.  III.  Domioil  of  CShoioe  —  Three  BBsentlal  XOementa. 
—  The  domicil  of  origin  assigned  to  an  infant  immediately 
upon  his  birth,  upon  principles  already  considered,  is  retained 
by  him,  even  after  maturity,  until  another  has  been  acquired.^ 
Unless  one  is  acquired  by  operation  of  law  in  the  meanwhile, 
an  infant  will  always  arrive  at  the  age  of  majority  with  his  orig* 
inal  domicil  still  clinging  to  him.'  From  that  time,  if  free 
from  disabilities,  he  may  choose  a  new  home  for  himself.  But 
it  does  not  follow  that  he  will  do  so.  On  the  contrary,  he  will 
usually  retain  his  original  domicil  all  his  life. 

The  burden  of  proof  is  on  him  who  allege  a  change  of  dom- 
icil, or  in  other  words  there  is  a  prima  facte  presumption  in 
favor  of  the  retention  of  a  domicil  once  acquired*  This  presump* 
tion  applies  not  only  to  the  original  domicil  but  to  domicils  of 
every  sort.* 

A  domicil  of  choice,  as  the  name  implies,  means  simply  that 
a  party  is  legally  competent  to  exercise  his  own  choice  with  re- 
spect to  his  permanent  home,  and  has  exercised  it. 

u  Talbot  V.  Chamberlain,  149  Haas.  57,  59,  8  L.  B.  A.  254 ;  Calyer's  Ap. 
peal,  48  Conn.  165;  Howry  v.  Latham,  17  R.  I.  480,  23  Atl.  18;  Anderson 
V.  Anderson,  42  Yt  850,  1  Am.  Rep.  884 ;  fiodgen  v.  Bodgers,  56  Kan.  488, 
48  Pac.  779,  781. 

^  Bempde  v.  Johnstone,  8  Yea.  Jr..  198,  201 ;  Harral  v.  Harral,  89  5.  J. 
£q.  879,  51  Am.  Rep.  17,  21 ;  Rodgers  v.  Rodgers,  56  Kan.  488,  48  Pac.  779, 
781 ;  Mowry  v.  Latham,  17  B.  L  480,  28  Atl.  18. 

^  White  V.  Tennant,  81  W.  Ya.  790,  8  S.  E.  596,  597;  Steer^s  Snecession, 
47  La.  Ann.  1551, 18  So.  508,  505  ;  Firth  v.  Firth,  50  N.  J.  Eq.  187.  24  Atl 
916,  917. 

s  Price  V.  Price,  156  Penn.  St  617,  27  AtL  291 ;  Hieatand  v.  Runs, 
8  Bkckf.  (Ind.)  845,  46  Am.  Dec.  481. 

*  Desmare  v.  United  SUtes,  98  U.  S.  605 ;  Mitchell  v.  United  SUtes,  21 
Wall  850  ;  Dnpny  v.  Worts,  58  N.  Y.  556 ;  Allgood  v.  Williama,  92  Ala.  551, 
8  So.  722;  Price  v.  Price.  156  Penh.  St  617,  27  Atl.  291. 
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There  are  three  elements  which  are  essential  to  the  acquisi- 
tion of  a  domicil  of  choice:  (1)  Freedom  of  choice^  without 
which  it  would  be  idle  to  speak  of  a  domicil  of  choice ;  (2)  Ac- 
tual presence  in  the  locality  chosen ;  (3)  Intention  to  remain 
permanently,  without  which  there  would  be  no  *^  permanent 
home,''  as  the  definition  of  domicil  demands. 

Curiously  enough  however,  although  all  these  attributes  are 
essential  to  the  cusquiaition  of  a  domicil  of  choice,  the  domicil 
when  once  acquired  may  continue  though  all  three  or  any  of 
them  be  absent.  Thus,  in  order  to  acquire  a  domicil  of  choice, 
one  must  of  his  own  free  will  select  it,  he  must  actually  be  pres- 
ent there,  and  such  presence  must  be  coupled  with  the  intention 
to  remain  there  permanently.  But  such  domicil  having  been 
once  acquired  thus,  will  continue  until  another  is  gained, 
though  the  party  be  kept  there  against  his  will,  as  by  im- 
prisonment, or  though,  while  remaining  in  the  State,  he  changes 
his  mind  about  residing  there  permanently,  or  even  though  he 
leaves  the  State  altogether  (no  new  domicil  being  acquired). 

§  67.  Party  must  be  free  to  choose  Domioil.  —  Thq  first 
essential  of  a  domicil  of  choice  is  that  the  party  should  be 
legally  and  actually  free  to  choose  his  own  place  of  abode.  If 
not,  no  place  of  residence  can  be  said  to  be  his  domicil  of  choice. 
Besides  the  cases  of  legal  disability  when  a  constructive  domicil 
is  assigned  by  the  law,  such  as  infants,  married  women,  luna* 
tics,  etc.,  there  sometimes  occur  cases  in  which,  though  the 
party  may  be  under  no  legal  disability,  he  is  in  fact  deprived  of 
the  freedom  of  volition  necessary  to  the  act  of  choosing  his  dom- 
icil. He  does  not  choose  to  be  where  he  is;  he  resides  there 
permanently  because  he  cannot  help  himself.  If  he  could,  he 
would  live  elsewhere.  Under  circumstances  such  as  these,  a 
question  may  arise  as  to  the  place  of  his  domicil. 

Instances  in  which  these  circumstances  are  apt  to  appear  are 
cases  of  persons  imprisoned,  exiles,  fugitives,  and  invalids.  In 
all  of  these  cases  there  is  some  degree  of  coercion.  They  are 
under  the  duress  of  physical  confinement,  the  duress  of  political 
power,  or  the  duress  of  their  own  fears. 

The  real  question  in  these  cases  is  not  what  motive  has  led 
the  party  to  make  a  choice,  but  whether  he  has  aetucUl]/  chosen 
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to  reside  permanently  at  the  gi^en  place.  If  he  has  so  chosen, 
the  motive  which  indaced  him  to  do  so  is  immaterial.  It  may 
eyen  be  immoral  or  illegal.^ 

In  the  case  of  a  person  imprisoned,  it  is  quite  obvions  that  as 
a  general  rule  his  confinement  cannot  be  considered  as  giving 
bim  a  domicil  of  choice  in  the  place  of  his  confinement,  if  he 
had  it  not  before.  He  must  be  held  to  retain  the  domicil  pre- 
viously possessed  by  him,'  unless  in  fact  he  becomes  so  enam- 
ored of  his  prison-house  as  to  determine  to  remain  permanently 
in  that  locality.*  The  application  of  this  latter  principle  is  ap* 
parent  in  the  case  of  one  imprisoned  for  a  term  of  years  only, 
even  though  he  should  die  while  in  confinement  And  it  is  be  • 
lieved  the  same  general  rule  will  apply  where  he  is  imprisoned 
for  l^e.  But  there  should  be  some  positive  evidence  that  he  has 
voluntarily  made  up  his  mind  to  live  permanently  in  the  place 
of  his  confinement.  Mere  resignation  to  the  inevitable,  without 
the  actual  mental  operation  incident  to  the  formation  of  inten- 
tion, is  not  an  exercise  of  choice,  and  therefore  will  not  suffice.^ 

With  respect  to  exiles,  a  distinction  is  to  be  made  between 
such  as  are  compelled  to  permanently  abandon  their  country  by 
the  command  of  a  superior  political  power,  and  those  who,  be* 
cause  of  persecutions  and  restraints  upon  liberty,  abandon  it 
tvithout  compuleiofi.  In  the  former  case  the  presumption  is 
against  a  change  of  domicil,  it  being  never  presumed  that  the 
exile  has  abandoned  all  hope  of  return.  This  must  be  shown  by 
affirmativa  evidence.' 

1  Toang  V,  Pollak,  85  Ala.  489,  6  So.  279,  282 ;  Hegeman  v.  Fox,  81  Barb. 
(N.  Y.)  475,  488 ;  Fosdick  v.  Fosdick,  15  R.  1. 180,  28  Atl.  140 ;  State  v. 
Ko68,  76  N.  C.  242,  22  Am.  Rep.  678,  679 ;  Oolbam  v.  Colbam,  70  Mich.  647, 
88  N.  W.  607.  See  Beed  v.  Reed,  52  Mich.  117, 17  N.  W.  720,  60  Am.  Rep. 
247,  251;  Ennie  v.  Smith,  14  ^$^w.  400,  401;  Gkiarantee  Oa  v.  Bank,  95  Va, 
480,  28  S.  £.  909,  8  Ya.  Law  Reg.  878.  As  was  said  in  Chitty  v.  Chitty,  118 
N.  C.  647,  82  L.  B.  A.  894,  24  S.  E.  617,  "the  question  is  one  of  law,  not  of 
morals,  and  we  oonld  not  inquire  into  the'latter." 

<  Jac.  Dom.  §  272. 

•  Jac.  Dpm.  H  272,  278;  Guarantee  Co.  v.  Baiik,  95  Ya.  480,  28  S.  £.  909, 
8  Ya.  Uw  Reg.  878. 

«  Jac.  Dom.  {  274.    But  see  Whart  Confl.  L.  {  54. 

*  Jac.  Dom.  §|  277  et  seq.;  Ennis  v.  Snu|£h,  14  How.  400 ;  White  v.  Brown, 
1  WalL  Jr.  217,  265;  DeBonneyal  v.  D^nneval,  1  Cnrteis,  856. 
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In  the  caae  of  fugitives  from  juatioey  as  in  the  case  of  exiles 
and  refugees,  there  is  no  presumption  indulged  of  the  abandon- 
ment of  their  former  homes.  An  intention  to  reside  permanently 
in  their  haven  of  refuge  must  be  affirmatively  shown.* 

§  58.  Same  —  InTalids  oompelled  to  reside  Abroad. — The 
determination  of  the  domicU  of  an  invalid,  compelled  by  con* 
siderations  of  health  to  leave  his  home  and  reside  elsewhere,  is 
often  a  matter  of  great  perplexity.  The  principle  here  is  the 
same  as  in  other  cases;  the  difficulty  lies  in  applying  it,  in 
ascertaining  the  invalid's  intention.  If  his  intent  is  to  live 
permanently  in  his  new  abode,  the  fact  that  he  is  impelled  to 
make  the  choice  by  reason  of  fears  for  his  life  is  immaterial. 
The  motive  for  his  decision  will  not  be  inquired  into.  But  he 
must  intend  to  live  at  the  place  to  which  he  goes  in  search  of 
health.    An  intention  merely  to  die  there  is  not  enough. 

Mr.  Dicey,  with  his  usual  accuracy  of  thought,  has  made  this 
matter  so  plain  that  it  will  only  be  necessary  to  borrow  from 
him.  After  noting  various  confused  and  confusing  dicta  on  the 
subject,  he  says :  ^ 

^^The  apparent  inconsistency  between  these  doctrines  may  be 
removed  or  explained,  if  we  dismiss  all  reference  to  motive,  to 
external  necessity,  and  sa  forth,  avoid  the  use  of  the  misleading 
terms  Voluntary'  and  '  involuntary,'  and,  recurring  to  the  prin- 
ciple that  residence  combined  with  the  purpose  of  permanent  or 
indefinite  residence  constitutes  domicil,  apply  it  to  the  different 
cases  or  circumstances  under  which  a  domiciled  Englishman 
may  take  up  a  foreign  residence  for  the  sake  of  his  health." 

He  then  proceeds  to  give  three  cases.  His  first  case  is  that 
of  an  Englishman  (D)  who  goes  to  France  for  relief  from  sick- 
ness, with  the  firm  intention  of  residing  there  six  months  and 
no  longer.  He  proceeds :  ''  This  case  presents  no  difficulty  what- 
ever. D  does  not  acquire  a  French  domicil  any  more  than 
he  does  if  he  goes  to  France  for  six  months  on  business  or 
for  pleasure.    He  has  not  the  animus  manendi^  but  the  quite 

•  Young  9.  PoUak,  85  Ala.  489,  5  So.  270,  282;  Chitty  v.  Chitty,  118 
K.  0.  647,  24  a  £.  517,  82  L.  R.  A.  894 ;  Beed  v.  Beed,  52  Mich.  117,  50 
Am.  Bep.  247,  248, 17  N.  W.  720. 

^  Dicey,  Confl.  L.  144  et  seq. 
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different  intention  of  staying  for  a  determinate  time  or  definite 
purpose,^ 

His  next  case:  ^'D,  finding  that  his  health  suffers  from  the 
English  climate,  goes  to  France  and  settles  there,  that  is,  he 
intends  to  reside  there  permanently  or  indefinitely.  D  in  this 
case  acquires  a  French  domicil.  Here  again  there  is  no  devia- 
tion from  general  principle.  D  acquires  a  French  domicil  he- 
cause  he  resides  in  France  with  the  animus  manendV  ' 

His  third  case:  ^'D  goes  to  France  in  a  dying  state,  in 
order  to  alleviate  his  sufferings,  without  any  expectation  of 
returning  to  England. 

'^This  is  the  case  which  has  suggested  the  doctrine  that  a 
change  of  residence  for  the  sake  of  health  does  not  inyolve  a 
change  of  domicil.  The  doctrine  itself,  as  applied  to  this  case, 
conforms  to  common  sense.  It  would  he  ahsurd  to  say  that  D, 
who  goes  to  Pau  to  spend  there  in  peace  the  few  remaining 
months  of  his  life,  acquires  a  French  domicil.  But  the  doctrine 
in  question,  as  applied  to  this  case,  is  in  conformity  not  only 
with  common  sense,  hut  with  the  general  theory  of  the  law  of 
domicil.  D  does  not  acquire  a  domicil  in  France  because  he 
does  not  go  to  France  with  the  intention  of  permanent  or  indefi- 
nite residence  in  the  sense  in  which  these  words  are  applied  to 
a  person  settling  in  another  country,  but  goes  there  for  the 
definite  and  determinate  purpose  of  passing  in  France  the  few 
remaining  months  of  his  life.  The  third  case,  now  under  con- 
sideration, is  in  its  essential  features  like  the  first,  and  not  like 
the  second,  of  the  cases  already  examined.  If  D  knew  for  cer- 
tain that  he  would  die  precisely  at  the  end  of  six  months  from 
the  day  he  left  England,  it  would  be  apparent  that  the  first  and 
third  case  were  identical.  That  the  definite  period  for  which 
he  intends  to  reside  is  limited,  not  by  a  fixed  day,  or  by  the 
conclusion  of  a  definite  piece  of  business,  but  by  the  expected 
termination  of  his  life,  can  make  no  difference  in  the  chaiucter 
of  the  residence.  In  neither  the  first  nor  the  third  case  is  the 
residence  combined  with  the  proper  animtu  manendi.  •  .  •  The 

*  Hofikins  v.  Matthews,  8  DeO.  M.  &  0. 18,  26  L.  J.  (Oh.)  689,  85  Eng.  L. 
Jfc  Eq.  582;  Hegeman  v.  Foz,  81  Barb.  (N.  Y.)  475. 

8 
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dicta  of  the  aathorities  who  lay  down  that  a  residence  adopted 
for  the  sake  of  health  does  not  involve  a  change  of  domicil  are 
obviously  delivered  by  persons  who  had  before  their  minds  the 
thirds  not  the  second,  of  our  supposed  cases.  These  dicta,  again, 
embody  what,  in  reference  to  such  a  case,  is  a  perfectly  sound 
conclusion.  Their  only  defect  is  that  they  are  expressed  in 
terms  which  are  too  wide,  and  which  therefore  cover  circum- 
stances probably  not  within  the  contemplation  of  the  authorities 
by  whom  they  were  delivered;  and  further,  that,  while  embody- 
ing a  sound  conclusion,  they  introduce  an  unnecessary  and  mis- 
guiding reference  to  the  motives  which  may  lead  to  the  adoption 
of  a  foreign  domicil."  * 

§  69.  Fnztliar  Elements  of  DomloU  of  Choioe  —  Actual 
Presence  and  Animus  Manendi.  —  Supposing  that  nothing  ap- 
pears in  the  circumstances  of  a  particular  case  to  show  a  want 
of  freedom  of  choice,  two  elements  must  concur  to  establish  a 
domicil  of  choice,  namely,  actual  presence  in  the  country,  and  the 
intention  to  remain  there  permanently  or  for  an  indefinite  time 
at  least  (animus  manendi).  Indeed,  the  first  essential  referred 
to  in  the  preceding  sections,  freedom  of  choice,  is  a  necessary 
implication  from  the  requirement  of  an  intention  to  reside,  for 
there  can  usually  be  no  real  or  active  intention  where  there  is 
no  freedom  of  choice.  It  has  been  treated  separately  however 
for  the  sake  of  clearness.  In  this  aspect  it  may  be  truly  said 
that  .wherever  the  two  elements  of  presence  and  intention  com- 
bine, a  domicil  of  choice  is  created,  and  all  former  domicile  are 
ipso  facto  abandoned.^ 

It  must  be  observed  that  neither  presence  alone,'  nor  inten- 
tion alone,  will  suffice  to  create  a  domicil  of  choice.    Both  must 

>  See  Dicey,  Confl.  L.  145-146 ;  Jfto.  Dom.  {§  287-296 ;  Johnstone  v. 
Beattie,  10  CI.  4b  F.  42, 188;  Moorehoose  v.  Lord,  10  H.  L.  Ca«.  272,  292 ; 
Anderson  v.  Lanearille,  9  Moore,  P.  0.  826;  Hoekins  v.lCatthewa,  8  DeO. 
M.  4b.G.  18,  28,  25  L.  J.  (Ch.)  689,  85  Eng.  L.  4b  Eq.  582 ;  Dupny  v.  Wurti, 
58  N.  Y.  556 ;  Hegeman  v.  Fox,  81  Barb.  (N.  Y.)  475 ;  Isham  o.  Gibbons, 
1  Bradf.  (N.  Y.)  69;  Mayo  v.  Equitable  Assurance  Society,  71  Miss.  590,  16 
Sa  791 ;  StUl  v.  Woodville,  88  Miss.  646.  See  Udny  v.  Udny,  L.  R.  1  Sc 
App.  441. 

I  Dicey,  Confl.  L.  104  ;  Story,  Confl.  L.  $  46 ;  Jac  Dom.  IS  126,  126. 

*  For  a  qoaliflcation  of  thU  statement,  see  post,  {  64. 
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concur,  and  at;  the  veiy  moment  they  do  concur  the  domicil  is 
created*  As  it  is  sometimes  expressed,  the  factum  (presence) 
and  the  animus  (intention)  must  unite.'  And  thereafter  no 
change  of  locality  alone  (there  being  no  chauge  of  intent)  or 
victf  ver%a^  no  change  of  intention  (there  being  no  change  of 
locality),  will  effect  an  alteration  of  the  domicil  of  choice,  which 
remains  where  it  was,  until  the  factum  and  the  animus  again 
unite.^ 

These  two  essential  elements  of  domicil  must  now  be  ex- 
amined a  little  more  fully. 

I  60.  Actual  Presenoe.  —  It  is  usually  said  that  the  elements 
necessary  to  the  creation  of  a  domicil  of  choice  are  residence  and 
the  animus  manendi.  The  term  ^'residence,"  as  here  used, 
means  simply  the  actual  bodily  presence  of  the  party,  if  that 
presence  is  coupled  with  the  intention  to  remain  permanently. 
It  but  tends  to  confusion  to  designate  this  presence  as  a  ^' resi- 
dence," though  in  fact  and  in  law  it  is  a  residence  if  it  is 
coupled  with  the  intention  to  remain* 

The  possible  confusion  incident  to  the  use  of  the  term  ^'resi- 
dence "  in  this  connection  is  well  illustrated  by  the  state  of 
facts  in  White  v.  Tennant.^  In  that  case  the  party  abandoned 
his  residence  in  one  State,  with  no  intention  of  ^suming  it,  and 

*  Ringgold  V,  Barley,  5  Md.  186,  69  Am.  Dec  107»  109 ;  Hairston  v. 
Hairston,  27  Miss.  704,  61  Am.  Deo.  680 ;  Mitchell  p.  United  States,  21 
WaU.  860  ;  AUgood  v.  WillUms,  92  Ala.  661,  8  So.  722  ;  Price  v.  Price,  166 
Penn.  St.  617,  27  Atl.  291  ;  White  v.  Tennant,  81  W.  Va.  790,  8  S.  E.  696, 
697  ;  Dapuy  9.  AVurtz,  68  N.  T.  666 ;  De  Meli  v.  De  Meli,  120  ^.  Y.  486, 
491 ;  City  of  Hartford  v.  Champion,  68  Conu.  268,  20  Atl.  471,  478-474 ; 
Shaw  V.  Shaw,  98  Mass.  168. 

«  Dapuy  9.  Wurtz,  63  N.  Y.  666 ;  De  MeU  v.  De  MeU,  120  N.  Y.  485» 
491 ;  Yischer  v.  Yischer,  12  Barb.  (N.  Y.)  640;  Steer's  Succession,  47  La. 
Ann.  1661,  18  So.  608,  604 ;  Mayo  o.  Equitable,  etc  Society,  71  Miss.  690, 
16  So.  791 ;  Hart  v.  Lindsey,  17  N.  H.  286,  48  Am.  Deo.  697,  601 ;  Lowiy 
V.  Bradley,  1  Spoor's  £q.  (S.  C.)  1,  89  Am.  Dee.  142,  148-144. 

I  81  W.  Ya.  790,  8  S.  £.  696,  697.  See  also  HiU  v.  Hill,  166  IlL  64, 
46  N.  £.  761.  The  difficulty,  where  the  term  *'  residence  "  is  used,  is  that 
there  is  an  implication  that  the  stay  must  be  more  or  less  protracted,  and  that 
if  merely  momentary,  eyen  though  there  exists  at  the  time  an  intention  to 
remain  permanently,  it  will  not  suffice  to  create  a  domiciL  The  reyerse  ol 
this  is  true,  however,  as  shown  by  the  above  cases. 
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went  witb  his  femilj  to  a  boose  in  another  State  where  he  in^ 
tended  to  reside  thereafter.  After  he  and  his  family  arrived  at 
their  new  honse,  only  about  one  half  mile  from  the  State  line^ 
they  deposited  their  baggage,  and  returned  the  same  day  to 
spend  the  night  with  a  relative  residing  across  the  line  in  the 
State  of  their  former  home,  intending  to  return  the  following 
morning.  But  the  man  was  detained  there  by  sickness  and  sub- 
sequently died  there,  never  having  returned  to  his  new  home, 
and  never  having  in  fact  resided  there.  The  court  however 
held  him  domiciled  in  the  State  of  his  new  home,  because, 
though  he  had  never  actually  lived  there,  he  had  been  physically 
present  there  with  the  intention  forthwith  to  make  it  his  pei^ 
manent  home.' 

Since  physical  presenoe  (coupled  with  the  animus  manendi) 
is  all  that  is  required,  it  is  immaterial  to  inquire  whether  the 
party  is  living  in  a  house  of  his  own,  in  a  rented  house,  in  a 
hotel,  in  lodgings,  or  has  no  place  to  lay  his  head.  These  may 
be,  and  often  are,  of  the  greatest  importance  as  evidences 
whereby  to  determine  whether  he  has  the  proper  animus;  but 
if  that  is  established  otherwise  they  become  unimportant.* 

But  it  must  not  be  supposed  that  the  physical  presence  must 
continue  in  order  to  the  formation  of  the  domicil  of  choice.  At 
the  moment  when  a  party,  being  present  in  a  place,  forms  the 
definite  intention  to  remain  there  permanently,  from  that  mo- 
ment a  domicil  of  choice  is  created,  which  will  in  general  con- 
tinue until  a  new  domicil  is  acquired,  though  the  party  for  a 
long  period  absents  himself  or  though  he  is  actually  there  for 
ever  so  short  a  time.^ 

s  See  also  Lowiy  v.  Bradley,  1  Speei^s  £q.  (S.  G.)  1,  89  Am.  Dec.  143, 
144. 

*  Oaier  v.  0*Danie1, 1  Binn.  (Penn.)  849»  note.    See  ante,  §  24. 

*  Dioey,  Confl.  L.  107.  Mr.  Dioey  names  '*  residence"  as  the  first  essen- 
tial of  domicil,  defining  it  as  **habUual  physical  presence  in  a  eonntiy/'  and 
then  finds  it  necessary  to  define  "habitnaL"  It  is  submitted  that  the  word 
**  habitual "  is  nnneoessary.  All  such  qualifications  tend  to  confound  the 
fiictum  with  the  animus,  and  also  tend  to  confuse  the  enatum  of  the  domidi 
with  its  ecmtinuanee,  which  latter  is  presumed  generally,  until  physical  pres- 
ence elsewhere  coupled  with  the  animus  manendi  creates  a  new  domicil.  See 
Hart  V,  Lindsey,  17  N.  H.  235,  43  Am.  Dec  601  ;  Lowry  v,  Bradley,  1  Speer^a 
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Physical  presence  in  a  coantiy  is  a  tangible  fact^  and  may  be 
proved,  like  other  facts  of  that  kind,  by  the  testimony  of  eye- 
witnesses or  by  circumstantial  evidence.  It  is  susceptible  of 
easier  proof  than  the  animus,  because  it  is  tangible,  visible,  and 
more  or  less  notorious,*  while  the  intention,  being  rarely  ex* 
pressed,  must  usually  be  inferred  from  the  acts  (^  Jhe  parties  or 
from  surrounding  circumstances. 

Circumstantial  evidence  is  seldom  needed  to  prove  the  fact  of 
presence.  If  such  evidence  is  called  for,  it  will  usually  be  by 
reason  of  uncertainty  as  to  the  party's  identity.  In  most  cases 
where  a  question  of  domicil  is  raised,  the  dispute  is  not  with  re- 
gard to  the  party's  presence,  but  with  respect  to  the  intention.* 

S  61.  The  Animus  Manendi.  -*  The  last  essential  of  a  dom- 
icil of  choice  is  the  intention  to  remain  permanently  or  for  an 
indefinite  time.  The  intention  should  not  be  to  remain  for  a 
fixed  period  (however  long)  and  then  to  move  away.  Thdre 
must  be  a  fixed  and  definite  purpose  to  remain  permanently,  or 
at  least  for  an  unlimited  or  indefinite  time,  without  any  definite 
intention  of  ultimate  removal.^ 

But  it  is  not  necessary  that  there  should  be  a  fixed  intention 
to  remain  during  an^s  whole  Itfe*  A  mere  floating  intention 
to  return  to  a  former  home  or  to  live  elsewhere  at  some  future 
period  unfixed  and  contingent  upon  circumstances,  as  upon  an 
indefinite  restoration  to  health  or  when  one's  fortune  has  been 
made,  will  not  prevent  the  acquisition  of  a  domicil  at  the  new 

£q.  (S.  C.)  1,  89  Am.  Dec.  14S,  14S-144  ;  White  v.  Tennant,  81  W.  Va.  790, 
8  S.  £.  596,  697 ;  Hairston  v.  Hainton,  27  Mias.  704,  61  Am.  Dec.  680 ; 
Price  9.  Price,  166  Pcdd.  St.  617,  27  All.  291 ;  Hfil  v.  Hill,  166  SI.  54, 
46  N.  E.  751 ;  Stete  v.  Palmer,  65  N.  H.  9, 17  Atl.  977. 

*  Gilman  v.  Oilman,  52  Me.  165,  88  Am.  Dec.  502,  608 ;  Jac  Dom.  §  864. 

•  Jac.  Dom.  §§  864,  865. 

I  AUgood  V.  Williams,  92  Ala.  551,  8  So.  722 ;  Toang  v.  Pollak,  85  Ala. 
489,  5  So.  279,  282  ;  Hairston  v,  Hairston,  27  Miss.  704,  61  Am.  Dec.  680  ; 
Price  9.  Price,  166  Penn.  SU  617, 27  Atl.  291 ;  Hood's  Estate,  21  Penn.  St 
106, 116 ;  Firth  v.  Firth,  60  K.  J.  Eq.  187,  24  Atl.  916,  917 ;  Hanal  v.  Haml, 
89  N.  J.  Eq.  879,  51  Am.  Rep.  17,  21 ;  Hill  v.  Hill,  166  III.  54,  46  N.  E. 
751,  762 ;  Dupuy  v.  Wnrtz,  58  K.  T.  566 ;  Vischer  v.  Yischer,  12  Barb. 
(N.  Y.)  640,  648 ;  Jenniaon  v.  Hapgood,  10  Pick.  (Mass.)  77,  98,  19  Am. 
Dec.  268  ;  Lowry  r.  Bmdley,  1  Speer's  Eq.  (S.  C.)  1,  89  Am.  Dec.  142,  144 ; 
City  of  Hartford  v.  Champion,  68  Coua.  268,  20  Atl.  471,  478. 
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abode.'  The  intention  however  most  be  settled  and  fixed.  The 
party  must  have  definitely  made  up  his  mind  to  remain.  A  mere 
probalfilitt/y  however  great,  that  he  will  stay,  or  an  intention 
conditional  upon  a  contingency,  such  as  his  obtaining  employ- 
ment, finding  the  climate  suitable  to  his  health,  or  liking  the 
people  of  the  community,  will  not  suffice.* 

The  latter  case  is  to  be  distinguished  from  that  of  one  who, 
induced  by  the  probability  of  finding  employment,  a  suitable 
climate,  etc.,  definitely  determines  to  live  permanently  in  a  par- 
ticular spot.  In  the  former  case  the  definite  animus  has  not 
been  formed.  In  the  latter,  it  has  been  formed,  though  induced 
by  probabilities  only.^ 

§  62.  Commencement  of  the  Inteiitlon.  — -  The  animus  ma- 
nendi alone  is  not  sufficient  to  constitute  a  domicil  of  choice, 
nor  is  mere  physical  presence  enough.  Both  must  unite.  The 
moment  that  both  exist  at  the  same  time  the  domioil  is  created. 

Hence  no  formation  of  an  intention  is  of  avail  unless  and 
until  it  is  accompanied  by  physical  presence.  Though  one 
breaks  up  his  home  in  one  State,  intending  to  remove  to  another, 
but  in  itinere  changes  his  mind  before  r^laching  the  latter  State, 
he  cannot  be  held  to  have  been  domiciled  there.  He  retains  his 
abandoned  domicil  until  he  acquires  another /oo^o  et  animal 

s  Story,  Confl.  L.  {  46 ;  Hoakins  v.  Matthews,  25  L.  J.  (Ch.)  689,  8  DeG. 
M.  &  G.  18,  85  Eng.  L.  k  Eq.  582 ;  Branel  v.  Brunei,  L.  B.  12  £q.  298  ; 
Steer's  Succession,  47  La.  Ann.  1551,  18  So.  508,  505 ;  Larqaie  v.  Larquie, 
40  La.  Ann.  457,  4  So.  885,  886-887;  Hallett  v.  Bassett,  100  Mass.  167 ; 
Holmes  v.  Greene,  7  Gray  (Mass.),  299;  Whitney  v.  Sherbom,  12  Allen 
(Masfl.),  Ill,  114;  Williams  v.  Sanndern,  5  Goldw.  (Tenn.)  60,  79 ;  White  v. 
Tennant,  81  W.  Ya.  790,  8  S.  E.  596,  597;  Ringgold  v.  Barley,  5  Md.  186, 
59  Am.  Deo.  107,  109  ;  Firth  v.  Firth,  50  K.  J.  Eq.  187,  24  Atl.  916,  917 ; 
Harral  v.  Harrsl,  89  N.  J.  Eq.  379,  51  Am.  Bep.  17,  21 ;  Hart «.  Lindsey,  17 
N.  H.  285,  48  Am.  Dec  597,  601. 

<  Boss  V.  Ross,  108  Mass.  576, 577;  Whitney  v.  Sherbom,  12  Allen  (Msss.), 
Ill,  114 ;  Mayo  v.  Equitoble,  etc  Society,  71  Miss.  590,  15  So.  791,  792 ; 
Smith  V.  People,  44  111.  28. 

«  See  Hegeman  o.  Fox,  81  Barb.  (S.  T.)  475,  488-484. 

1  Steer's  Succession,  47  La.  Ann.  1551,  18  So.  508 ;  Borland  v.  Boston, 
182  Mass.  89,  42  Am.  Rep.  424  ;  Shaw  v.  Shaw,  98  Mass.  158  ;  Otis  v,  Bos- 
ton, 12  Gush.  (Mass.)  44 ;  Ringgold  v.  Barley,  5  Md.  186,  59  Am.  Dec  107, 
109.    See  White  v.  Tennant,  81  W.  Ya.  790,  S  S.  E.  596,  597. 
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Some  qnestion  has  been  raised  whether  the  same  principle 
will  apply  where  the  emigrant,  instead  of  changing  his  mind, 
die$  in  itinere.  Some  most  respectable  anthority  seems  to 
favor  a  change  of  domicil  in  such  case*'  Bat  it  is  believed 
there  is  no  sound  principle  upon  which  this  exception  to  the 
general  rule  can  be  predicated,  and  the  weight  of  authority  is 
against  it.* 

Again,  an  intention,  though  definitely  fixed,  to  reside  in  a 
given  State  at  Sk  future  time,  even  though  it  be  in  the  immediate 
future,  and  though  coupled  with  actual  presence  there  at  the 
time  of  the  formation  of  the  intent,  will  not  suffice  to  consti* 
tute  a  domicil  of  choice.  The  presence  must  be  coupled  with 
the  intent  to  reside  there  Jhnn  that  moment.^ 

Thus,  one  who  contemplates  moving  from  one  State  to  another 

s  White  V,  Tennant,  31  W.  Ye.  790,  8  S.  £.  690,  697.  See  Stoiy,  Confl. 
L.  §§  47,  48  ;  Manroe  v.  Douglas,  6  Madd.  406.  Jndge  Story  howeyer  here 
applies  this  principle  only  in  case  the  party  is  returning  from  a  foreign  dom* 
icil  of  choice  to  his  anginal  or  native  domieU,  bat  he  does  not  confine  it  to 
the  case  of  death  in  itinere.  He  admits  the  doctrine  in  any  case  where  a  party 
leaves  a  foreign  domicil  of  choice  on  a  final  return  to  his  original  domicil, 
hasing  it  upon  the  maxim  that  the  domicil  of  origin  easily  reyerts.  See  post, 
H  66,  66. 

<  Bell  V.  Kennedy,  L.  B.  8  H.  L.  828 ;  Brace  v.  Brace,  2  Bos.  ft  Pul.  229, 
230,  note ;  Shaw  o.  Shaw,  98  Mass.  168  ;  Harvard  College  v.  Gore,  6  Pick. 
(Mass.)  870. 

«  See  Otis  «.  Boston,  12  Cush.  (Mass.)  44.  The  case  of  White  v.  Tennant, 
81  W.  Ya.  790,  8  a  £.  696,  697,  is  not  opposed  to  this  view,  though  at  first 
sight  it  appears  to  he.  In  that  case,  the  party  hroke  up  his  establishment  in 
West  Virginia  and  removed  to  a  house  across  the  State  line  in  Pennsylvania, 
which  he  had  already  rented.  Upon  leaving  his  West  Yii^nia  house  in  the 
moroing,  he  intended  to  make  the  Pennsylvania  house  forthwith  his  home, 
intending  to  remain  there  thenceforward.  But  after  arriving  there  he  decided 
to  retnra  for  the  night  to  his  brother's  house  in  Pennsylvania,  where  he  was 
taken  ill  and  died,  without  ever  having  retnraed  to  the  Pennsylvania  house. 
It  was  held  he  was  domiciled  in  Pennsylvsnia.  This  decision  was  clearly  cor- 
rect. The  physical  presence  in  Pennsylvania  united  with  the  intention  to  re- 
sicle  there  permanentiy  from  that  moment.  His  subsequent  decision  to  retnra 
for  the  night  to  West  Yiiginia  did  not  affect  the  qnestion.  If  when  he  started 
out  that  day  from  the  West  Virginia  house  he  had  had  the  intention  not  to 
begin  his  residence  in  the  Pennsylvania  house  until  the  following  moraing,  the 
decision  would  probably  have  been  different. 
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and  goes  thither  to  select  a  suitable  dwelling  before  moving, 
will  not  by  that  act  alone  be  held  to  have  acquired  a  domicil 
there.  His  intention  to  reside  will  be  regarded  as  conjectural 
merely,  and  not  definite  enough  to  create  a  domicil;  nor  has  he 
in  such  case  as  yet  finally  abandoned  his  former  domicil.^  But 
if  under  like  circumstances,  before  he  goes  into  the  new  State 
upon  his  tour  of  inyestigation,  he  breaks  up  his  establishment 
in  his  former  domicil  entirely,  even  though  he  does  not  bring 
his  family  with  him  but  sends  them  to  a  third  State  pending 
his  selection  of  a  dwelling-place,  so  that  he  does  not  anticipate 
Teturning  to  his  former  domicil  at  all^  it  is  said  that  he  will 
acquire  a  new  domicil  eren  before  a  final  settlement,  for  he  has 
definitely  abandoned  his  former  domicil.* 

On  the  other  hand,  it  is  not  essential  to  the  creation  of  a 
domicil  of  choice  that  the  intention  should  be  formed  immedi- 
ately upon  one's  entry  into  a  State.  The  mere  presence  there 
will  not  suffice  of  itself;  there  must  be  an  intention  also^  and 
until  both  concur  no  domicil  arises.  But  the  intention  may 
spring  up  later,  and  if  the  actual  presence  continues  at  that 
time  the  new  domicil  is  at  that  instant  acquired.^ 

§  63.  Duration  of  the  Intention.  —  A  domicil  once  created 
is  retained  until  another  is  acquired,  which  in  the  case  of  a 
domicil  of  choice  can  in  general  only  be  facto  et  animo.  If  the 
purpose  to  remain  in  a  country  permanently  has  once  existed, 
and  while  in  existence  was  coupled  with  actual  physical  pres- 

«  BehreDsmeyer  v.  Rreits,  185  HI.  601»  26  N.  E.  704;  Cooper  v.  Been, 
143  m.  26,  88  N.  E.  61.  See  Bmoe  v.  Brace,  2  Bos.  &  PuL  229,  280,  note ; 
Gnier  v.  CDaniel,  1  Binn.  (Penn.)  849,  note. 

*  BefareBsmeyer  v.  Ereiti,  186  111.  691,  26  N.  E.  704.  See  Cooper  v. 
Beers,  148  111.  26,  88  N.  E.  61.  In  the  latter  case,  it  seems  from  the  opinion 
that  there  had  been  no  actual  breaking  up  of  the  establiAhment  in  St.  Louia 
(the  parties'  former  home).  The  court  says :  "  No  act  intended  as  an  act  of 
removal  or  in  aid  of  removal  to  Illinois  is  proved."  If  the  proposition  men- 
tioned in  the  text  is  true,  a  forHcri  would  it  apply  if  the  party  brings  his 
family  with  him  to  the  State  of  his  intended  residence.  See  White  v.  Tennant, 
8)  W.  Va.  790,  8  S.  £.  696^  l%e  whole  principle  however  must  be  taken  in 
subordination  to  what  has  been  said  ante,  {  24. 

f  Udny  V.  Udny,  L.  R.  1  Sc  App.  441,  468.  See  Colbum  v.  Holland, 
14  Rich.  Eq.  (S.  C.)  176,  288. 
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ence  there,  a  domicil  of  choice  arises.  And  since  it  can  he 
changed  thereafter  only  hy  the  acquisition  of  a  new  domicil  in 
the  same  waj,^  it  follows  that  no  subsequent  change  of  intention 
(alone),  though  the  change  take  place  the  next  day  or  the  next 
moment,  will  effect  a  change  of  domicil. 

We  may  even  go  a  step  further  and  lay  it  down  as  a  corollary 
that  though  physical  ctbsenee  from  the  country  be  united  with 
an  intention  to  make  that  country  no  longer  the  party's  home, 
the  domicil  will  not  in  general  be  thereby  destroyed.  These 
mere  negative  propositions  will  effect  no  change  of  domicil.  The 
propositions  must  be  affirmatiye.  The  party  must  not  only  be 
absent  from  his  former  home,  but  must  be  present  in  the  new;  he 
must  not  only  intend  not  to  make  the  former  home  his  permanent 
abode  hereafter,  but  must  affirmatively  intend  to  make  the  new 
home  his  permanent  abiding  place.  And  both  these  affirmative 
propositions  must  coexist.* 

§  64.  Bvidenoe  of  Animus  Manendi.  — -  As  in  all  questions 
of  intention,  it  is  often  extremely  difficult  to  arrive  at  a  certain 
conclusion  touching  the  animus  manendi  in  cases  of  domicil. 
Much  of  the  difficulty  in  ascertaining  the  domicil  arises  from 
this  source.  The  trouble  for  the  most  part  lies  in  the  fact  that 
the  intention  is  rarely  expressed,  and  must  be  inferred  from 
all  the  surrounding  circumstances. 

The  question  in  such  cases  is  not  what  the  party  has  said, 
but  what  was  his  real  intention.  The  fact  that  one  openly 
proclaims  a  place  to  be  his  permanent  home  does  not  make  it  so 
unless  in  isct  the  intention  to  reside  there  permanently  exists. 
In  general,  however,  the  declarations  of  the  party  are  admitted 
in  evidence  of  the  intention,  as  part  of  the  res  gestce^ 

^  A  modification  of  this  principle  may  be  noted  in  the  case  of  a  party  who 
abandons  a  foreign  domicil  of  choice,  purposing  to  retam  to  the  conntiy  of 
which  he  is  a  citizen.    See  poet,  §  60. 

*  See  City  of  Hartford  v.  Champion,  58  Conn.  268,  20  Atl.  471 ;  Dnpay  v. 
Wnrtz,  58  N.  T.  566 ;  Jennieon  p.  Hapgood,  10  Pick.  (Haas.)  77,  98,  19  Am. 
Dec.  258 ;  Shaw  i^.  Shaw,  98  Mass.  158 ;  Price  v.  Price,  156  Penn.  St.  617, 27 
Atl  291 ;  Cooper  v.  Beers,  148  UL  25,  88  N.  E.  61;  Mitchell  v.  United  States* 
SI  Wall.  850. 

^  Jao.  Dom.  {{  449  et  seq.,  to  which  the  reader  is  referred  for  a  fall 
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Frequently  there  are  no  declarationsy  or  they  ate  ambig^ona 
or  antmstworthy  as  eyidence.  In  such  cases  the  courts  are  com- 
pelled to  rely  upon  the  acts  of  the  party  and  the  surrounding  cir- 
cumstances. In  the  decision  of  this  question  there  are  no  points 
in  a  man's  life,  however  trifling  they  may  appear,  which  may  not 
he  examined.  Amongst  the  acts  and  circumstances  which  have 
been  considered  by  the  courts  in  the  determination  of  domicil 
are  the  exercise  of  the  voting  franchise; '  the  payment  of  taxes 
on  personalty;'  the  ownership  of  a  place  of  reaidence  or  of 
business ;  ^  continued  residence  in  a  country ;  *  attendance  upon 
a  church,  and  active  participation  in  its  afhirs;*  and  various 
other  circumstances  of  themselves  trivial  but  sufS^cient  to  turn 

diacussion.  See  Oaier  v*  O'Daniel,  1  Binn.  (Pe&n.)  349,  note;  Wilson  v. 
Teny,  11  Allen  (Mass.),  206  ;  Holmes  v.  Greene,  7  Gray  (Mass.),  299,  SOO ; 
Viles  V.  Waltham,  157  Mass.  542,  82  N.  E.  901 ;  Thomdike  v.  Boston,  1  Met. 
(Mass.)  242 ;  Mitchell  v.  United  States,  21  Wall.  850 ;  Ennis  v.  Smith,  li 
How.  400,  401 ;  Hairston  v,  Hairston,  27  Miaa.704,  61  Am.  Dec  580  ;  Steer's 
Saccession,  47  La.  Ann.  1551,  18  So.  508,  506 ;  Robert's  Will,  8  PaL  Oh. 
(N.  Y.)  519;  Hegeman  v.  Fox,  81  Barb.  (N.  T.)  475,  478-479;  Fulham  v. 
Howe,  62  Yt.  886,  20  Atl.  101.  But  see  Wright  v.  Boston,  126  Mass.  161 ; 
Ayer  v.  Weeks,  65  N.  H.  248,  18  Atl.  1108. 

s  Jac.  Dom.  §$  485  et  seq. ;  Mitchell  v.  United  States,  21  WaU.  350; 
Steel's  Succession,  47  La.  Ann.  1551,  18  Sa  508,  506.  Yoting  has  even  been 
said  to  be  conclnsive  evidence  of  the  party's  intention  to  remain  permanently, 
since  there  should  be  no  presumption  of  fraud  on  the  part  of  the  voter.  See 
Shelton  v.  Tiffin,  6  How.  168.  But  the  weight  of  authority  is  in  favor  of  its 
being  considered  only  prima  facie  evidence  of  the  animus  manendi,  since  it 
may  result  from  fraud  or  from  the  voter's  bona  fide  mistake  as  to  his  l^gal 
rights.  East  Livennore  v,  Farmington,  74  Me.  154;  Easterly  v.  Goodwin, 
85  Conn.  279 ;  Hayes  v,  Hayes,  74  UL  812 ;  Folger «.  Slaughter,  19  La.  Ann. 
828. 

<  Jac  Dom.  §S  442  et  seq. ;  Mitchell  v.  United  States,  21  Wall.  850 ;  Har- 
vard Coll^  V,  Gore,  5  Pick.  (Mass.)  370.  Such  property  is  liable  to  taxation 
generally  at  the  domicil  of  the  owner. 

*  Some  authorities  are  inclined  to  give  these  last  preponderating  weight. 
See  Story,  Confl.  L.  {§  46,  47.  But  though  raising  strong  presumptions,  they 
are  not  conclusive.    Jac.  Dom.  {§  401,  410  et  seq. 

•  Dupuy  V.  Wurtz,  58  N.  Y.  556 ;  Elbers  v.  Ins.  Ck>.  16  Johns.  (K.  Y.) 
128  ;  Mowry  v.  Latham,  17  R.  L  480,  28  Atl.  IS ;  Ennis  v.  Smith,  14  How. 
400,  401 ;  Shelton  v.  Tiffin,  6  How.  168.  But  see  Jopp  o.  Wood,  4  DeG.  J.  A 
S.  616,  622. 

0  Fulham  v.  Howe,  62  Yt.  886,  20  Atl.  101. 
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the  scale  in  a  close  case^  many  of  which  will  be  found  enumer- 
ated in  more  copious  treatises  on  the  subject  of  Domicil.^ 

There  is  one  combination  of  circumstances  which  deserves 
special  attention  in  this  connection  and  has  given  the  courts 
much  trouble.    It  is  the  case  of  double  residence. 

A  person  may  have  two  residences  between  which  he  divides 
his  time.  Since  he  can  have  only  one  damicUj  it  is  often 
difficult  to  tell  which  should  be  so  regarded.  If  one  is  his 
principal  establishment,  the  other  being  used  only  for  short 
periods  of  the  year,  the  first  vrill  clearly  be  the  place  of  his 
domicil.^  Or  if  one  is  his  residence  and  the  other  his  place  of 
business,  though  he  actually  spends  more  time  at  the  latter, 
there  can  be  no  doubt  that  the  first  is  his  domiciL*  But  if  both 
are  residences,  and  he  passes  about  an  equal  portion  of  the  year 
in  each,  with  his  family  and  establishment,  it  often  becomes  ex- 
tremely difficult  to  decide  which  is  his  domicil.  Great  weight 
in  these  doubtful  cases  should  be  attached  to  the  presumption  of 
the  retention  of  a  prior  domicil,  and  unless  the  evidence  clearly 
predominates  in  favor  of  the  home  last  acquired,  the  presump- 
tion should  be  in  favor  of  the  first  as  the  party's  domicil.^ 

In  the  absence  of  any  circumstances  from  which  the  courts 
may  infer  the  animus,  they  are  accustomed  to  fall  back  on  two 
legal  presumptions,  without  which  it  would  in  some  cases  be 
impossible  to  arrive  at  any  conclusion  as  to  a  party's  domicil. 

The  first  of  these  is  the  presumption  that  the  party  has  re- 
tained the  last  domicil  known  to  have  been  possessed  by  him. 
This  follows  from  the  principle  that  a  domicil  once  acquired  is 
retained  until  another  is  gained,  and  from  the  other  principle 
growing  out  of  it  that  the  burden  of  proof  is  on  him  who  alleges 
a  change  of  domicil.^^ 

V  See  Jac  Dom.  ch.  zzii  et  aeq. ;  Wbsrt  Gonfl.  L.  (§  68  et  aeq. ;  Dicey, 
Confl.  L.  184,  185 ;  Story,  Confl.  L.  {f  ^0-^9. 

<  Thayer  v.  Boston,  124  Mass.  182.  •  Ibid. 

^  See  Jao.  Dom.  §§  422,  428 ;  OUman  v.  Oilman,  62  He.  Id5,  88  Am.  Dec. 
502,  507.  In  Ghenery  v.  Waltham,  8  Cash.  (Mass.)  827,  a  curious  instance 
of  doable  residence  oocnrred,  the  dividing  line  between  two  towns  running 
throogh  a  man's  house.    See  Jac  Dom.  (  425. 

u  Dicey,  Confl.  L.  188  ;  ante,  §{  20,  56. 
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The  second  is  the  presamption  of  domicil  inferred  from  mere 
presence  in  a  country^  in  the  absence  of  evidence  to  the 
contrary. 

We  have  already  seen  that  residence  in  a  country  may 
be  ground  to  infer  the  animus  manendi,  in  the  absence  of 
evidence  to  the  contrary.^  This  second  presumption  proceeds 
a  step  further,  and  provides  for  those  cases  (otherwise  not  to  be 
solved)  in  which  all  that  is  known  of  the  party  is  that  he  is 
found  in  a  particular  State.  A  newborn  child  may  be  laid  at 
some  one's  door,  or  a  stranger  may  be  found  dead,  leaving  no 
clue  to  identify  him.  In  these  cases,  there  being  no  evidence 
upon  which  to  base  an  opinion,  since  according  to  the  geneial 
principle  no  person  can  ever  be  without  a  domicil,  the  law  must 
rely  upon  the  weak  presumption  afforded  by  mere  presence  there. 
There  is  no  ground  upon  which  to  fix  his  domicil  elsewhere.^ 

f  66.  Bffeot  of  Abandonment  of  Domioll  —  Conflicting 
Views.  —  In  the  case  of  the  domicil  of  arigiuj  it  is  very  clear 
that  the  intention  to  abandon  it  permanently,  even  when  coupled 
with  an  actual  abandonment  thereof  in  pursuance  of  such  inten- 
tion, will  not  cause  it  to  be  lost,  provided  the  party  does  not 
acquire  a  new  domicil,  for  no  person  can  be  without  a  domicil, 
and  there  is  none  other  that  can  be  assigned  him.^ 

But  if  the  abandoned  domicil  be  not  the  domicil  of  origin^  it 
is  possible  for  his  original  domicil  to  be  assigned  him.  Even 
though  no  1MW  domicil  be  acquired,  the  party  will  always  have 

^  Dnpny  v.  Wnrtz,  63  N.  T.  656 ;  Elben  v.  Ins.  Co.,  16  Johns.  (N.  T.) 
188  ;  Mowry  v.  liStham,  17  R.  I.  480,  28  AtL  18 ;  Ennis  v.  Smith,  14  How. 
400,  401. 

^  Dicey,  Gonfl.  L.  182-188 ;  Jac.  Dom.  {§  876, 876  ;  Bempde  v,  Johnstone, 
8  Yes.  Jr.  198  ;  Brace  v.  Brace,  2  Bos.  4b  Pol.  229,  280,  note ;  Taylor  v. 
Sharp,  108  N.  C.  877,  18  S.  £.  188  ;  Gnier  v.  O'Daniel,  1  Binu.  (Penn.)  849, 
note.  See  Flood  v,  Qrowney,  126  Mo.  262,  28  S.  W.  860.  We  hare  seen  the 
application  of  this  principle  to  determine  the  original  domicil  of  foundlings, 
ante,  §84. 

1  De  Meli  v.  De  HeU,  120  N.  T.  486,  491 ;  Price  v.  Price,  166  Penn.  St 
617,  27  Atl.  291;  Hallett  v.  Baasett,  100  Kass.  167  ;  Shaw  v.  Shaw,  98  Maas. 
168  ;  Jennison  v.  Hapgood,  10  Pick.  (Mass.)  77,  98, 19  Am.  Dec.  268;  Ha^ 
yard  College  v.* Gore,  6  Pick.  870  ;  Bell  v.  Kennedy,  L.  R.  8  H.  L.  807.  But 
see  In  re  Bice,  42  Mich.  628,  4  K.  W.  284. 
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his  domicil  of  origin  in  leserve,  which  he  may  consider  hia 
home.  In  such  case  therefore  the  question  arises^  Shall  the 
presumption  of  the  retention  of  the  last  domicil  be  respected  ? 
Shall  the  party,  having  voluntarily  abandoned  a  foreign  domicil| 
be  considered  as  still  residing  there,  contrary  to  the  notorious 
fact  and  to  his  evident  desire  and  intention,  merely  because  he 
has  not  yet  made  a  home  for  himself  elsewhere  ?  Or  shall  he 
be  presumed  (for  the  nonce)  to  have  resumed  his  original  and 
native  domicil  ? 

The  English  authorities  are  in  favor  of  the  latter  view,  hold- 
ing one  who  has  abandoned  a  foreign  domicil  but  has  not 
acquired  a  new  one  to  have  resumed  ^o  facto  his  domicil 
of  origin,  though  he  has  no  intention  of  actually  returning 
thither.* 

Mr.  Jacobs  considers  the  American  doctrine  to  be  that  the 
domicil  of  origin  reverts  only  in  the  single  case  where  the  party, 
upon  an  abandonment  of  his  foreign  domicil,  sets  out  to  retuni 
to  his  original  domicil;  he  then  acquires  as  his  domicil,  even  in 
itinerej  the  domicil  of  origin.*  But  it  cannot  be  doubted  that 
the  great  current  of  American  authority  lays  down  the  principle 
without  qualification  that  a  domicil  once  acquired  by  one  sui 
juris  is  retained,  even  after  abandonment,  until  another  is 
acquired /oo^o  et  animo,  and  no  hint  is  given  of  any  exception.^ 

The  cases  cited  (by  no  means  an  exhaustive  collection)  are 
believed  to  establish  the  American  doctrine  in  favor  of  the  reten- 
tion of  the  former  domicil  in  all  cases  until  another  is  acquired 
anifno  et  facto* 

m 

s  Dioey,  Gonfl.  L.  117,  118 :  Udny  v.  Udny,  L.  R.  1  So.  Appw  441,  454. 
See  also  Story,  Confl.  Ji.  §  48 ;  The  Yenns,  8  Or.  258. 

*  Jac.  Dom.  §  201.    See  also  Story,  Confl.  L.  $  47. 

«  Mitobell  v.  United  States,  21  Wall.  850 ;  Desmare  v.  United  States, 
98  U.  S.  605 ;  Allgood  v.  Williams,  92  Ala.  551, 8  So.  722  ;  Lowry  v.  Bradley, 
1  Speer's  Eq.  (S.  C.)  1,  89  Am.  Dec  142  ;  Prioe  v.  Price,  156  Penn.  St  617, 
S7  AtL  291 ;  City  of  Hartford  v.  Champion,  58  Conn.  268,  20  AtL  471 ; 
Olson's  Wni,  68  la.  145,  18  N.  W.  854  ;  Hood's  Estate,  21  Penn.  St  106  ; 
Williama  v.  Saunders,  5  Coldw.  (Tenn.)  60,  79,  80;  Harvard  College  v.  Oore, 
5  Pick.  (Mass.)  870 ;  Shaw  o.  Shaw,  98  Mass.  158 ;  Yischer  v.  Yischer, 
12  Barb.  (N.  Y.)  640,  648.  Indeed,  in  Harvard  College  v,  Oore,  supra,  the 
court  expressly  disapproYes  such  an  exception. 
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§  66.  Same  —  A  Solution  suggested.  —  Mr.  Jacobs  has 
pointed  out  some  strong  objections  to  the  English  view  of  the 
reverter  of  the  original  domicil,^  and  the  English  judges  have 
denounced  the  American  rule  as  entirely  irrational.^  Indeed 
objection,  more  or  less  pronounced,  may  be  taken  to  all  the 
theories  mentioned  in  the  preceding  section. 

There  is  another  theory,  not  specifically  adverted  to  by  the 
authorities,  which  is  submitted  as  being  logical  and  at  the  same 
time  going  far  to  reconcile  the  conflicting  views,  lying  as  it  does 
between  the  extremes. 

A  distinction  should  be  taken  between  those  cases  where  the 
party's  ties  to  the  original  domioil  may  be  presumed  to  be  close 
and  those  where  they  are  of  a  slight  character :  between  those 
cases  where  the  party  owes  allegiance  to,  and  is  a  citizen  of,  the 
country  of  his  origin,  whither  his  thoughts  would  naturally 
turn,  and  those  cases  where  he  has  either  never  owed  such  alle- 
giance to  that  country  or  else  has  thrown  it  off  by  naturalization 
elsewhere. 

It  is  manifest  that  an  Englishman,  born  in  England  of  parents 
domiciled  there,  who  lives  there  until  he  is  twenty-one,  but  who 
subsequently  changes  his  domicil  to  Holland,*  would  regard  him* 
self,  if  he  should  abandon  his  Dutch  domicil,  still  an  English- 
man,  and  his  home  as  in  England  until  he  selects  another 
(though  he  does  not  return  thither),^  In  such  case,  it  is  plainly 
reasonable  that  the  law  should  not  compel  him  to  retain  his 
Dutch  domicil  and  be  governed  in  many  respects  by  its  laws, 
after  he  has  deliberately  abandoned  it.  On  the  contrary,  it 
would  be  natural  and  just  to  infer  that  he  intends  to  resume  his 
English  domicil  of  origin  in  the  interim,  though  he  does  not 
actually  return  to  England  and  does  not  intend  to  do  so.  The 
question  is  not  whether  he  intends  to  live  in  England,  but 
whether  he  intends  to  place  himself  in  the  same  position  he 
would  have  occupied  if  he  had  acquired  no  domicil  of  choice. 

1  Jaa  Dom.  §  199.  >  Udny  v.  Udny,  L.  B.  1  Sc.  App.  441. 

*  This  IB  the  case  saggested  by  Lord  Westbory  in  Udny  v.  Uduy,  L,  &. 
1  Sc.  App.  441. 

4  ThiB  case  is  adduced  in  Udny  v.  Udny,  snpra,  againsl  the  retention 
theory. 
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Now  let  us  suppose  the  same  Englishman  to  be  born  of  Eng- 
lish  parents,  domiciled  at  the  time  of  his  birth  in  America,  who 
shortly  afterwards  return  to  England  to  live,  and  there  bring 
up  their  son,  the  other  circumstances  remaining  the  same.*  He 
has  no  ties  of  allegiance  or  connection  with  America.  There  is 
no  logical  reason  here  to  suppose  that^  having  abandoned  his 
Dutch  domicil  as  before,  he  would  look  upon  America,  his  acci« 
dental  domicil  of  origin,  as  his  home,  rather  than  England.* 

Or  if  his  domicil  of  origin  be  English,  but  he  (or  his  parents 
for  him),  having  in  childhood  or  after  maturity  deliberately 
severed  the  ties  of  allegiance  that  bind  him  to  that  country, 
becomes  a  naturalized  citizen  of  the  United  States,  and  then 
(as  before)  acquires  and  abandons  his  Dutch  domicil,  why  should 
the  law  presume  that  he  regards  England  as  his  home,  whose 
allegiance  he  has  cast  ofi^  rather  than  America,  whose  citizen  he 
is  ?  In  such  case,  England  certainly  has  the  least  claim  of  any 
of  the  States  concerned. 

The  true  theory  (if  we  do  not  accept  citizenahip  in  all  such 
cases  as  the  true  basis  ^),  it  is  submitted,  is  that,  upon  an  aban- 
donment  of  a  foreign  domicil,  none  being  actually  acquired  else- 
where, the  original  domicil  is  resumed,  if  it  be  the  State  whereof 
the  party  is  a  oUizen  (whether  native  or  naturalized),  for  the 
law  may  justly  presume  him  when  homeless  to  look  upon  that 
country  as  his  home.  But  if  he  were  never  a  citizen  of  the 
country  wherein  is  his  domicil  of  origin,  or  if  he  has  since  be- 
come a  naturalized  citizen  of  another,  the  reason  ceases  for  this 
exception  to  the  general  rules  regulating  the  acquisition  of  domi- 
cil, and  the  doctrine  of  the  retention  of  the  domicil,  until  a  new 
one  is  acquired /ac^<>  et  animo,  will  apply. 

This  is  in  accord  with  the  great  mass  of  American  authority, 
which,  as  we  have  seen,  pays  little  heed  to  the  English  principle 

*  This  it  in  sabstanoe  the  cms  mppoaad  by  Mr.  Jaoobs  to  illiutFate  the 
imtional  character  of  the  Engliah  doctrine  of  reverter  of  original  domidL 
See  Jao.  Dom.  §  199. 

*  See  Donglaa  v.  Douglas,  L.  R.  12  £q.  617,  648. 

V  The  moot  reasonable  doctrine  is  to  adopt  cUizenA4p  in  this  instance  as 
the  criterion  of  domicil,  under  all  circamstanceib  but  as  yet  none  of  the  an* 
thocitiee  have  gone  so  iar. 
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of  the  reverter  of  the  original  domicil.  For  with  us,  a  citizen 
of  the  United  States,  no  matter  where  his  domicil  of  origin,  is  a 
citizen  of  the  State  wherein  he  resides  (or  is  domiciled).*  Hencci 
upon  the  principle  ahove  mentioned,  a  citizen  of  the  United 
States,  whose  original  domicil  is  in  one  State,  who  acquires  a 
domicil  of  choice  in  another,  which  he  suhsequently  abandons 
(acquiring  no  new  domicil  elsewhere)  should  not  resume  his 
domicil  of  origin  in  the  interim,  but  should  retain  his  last 
domicil  until  he  actually  acquires  another  ^octo  et  animo.  For, 
when  he  abandons  the  State  of  his  original  domicil  and  becomes 
domiciled  in  another  State  of  the  Union,  he  ipso  facto  abandons 
his  citizenship  of  the  first  State  also,  and  there  is  no  gpround 
upon  which  to  hase  a  presumption  of  the  reverter  of  the  original 
domicil.  The  case  is  thus  seen  to  be  similar  to  that,  above  ad- 
verted to,  of  the  Englishman  who  ahandons  his  Dutch  domicil 
of  choice,  after  becoming  a  naturalized  American  citizen.* 

In  Udny  v,  Udny,^*  Lord  Westbury  criticises  a  doctrine  nearly 
approaching  this  laid  down  in  First  Nat.  Bank  v,  Balcom,^^  de- 
claring that  to  so  hold  ^^is  to  confound  the  political  and  civil 
states  of  an  individual,  and  to  destroy  the  difference  between 
patria  and  domicilium*^^ 

*  17.  S.  Const.  Amendment  XIY. 

*  It  ifl  worthy  of  remark  that  some  of  the  American  oonrti  seem  to  have 
taken  this  view.  First  Kat.  Bank  v.  Balcom,  86  Conn.  861 ;  Steer's  Succes- 
sion, 47  La.  Ann.  1661,  18  So.  608,  604;  In  re  Rice,  42  Mich.  628,  4  N.  W. 
284.  Bat  see  dictnm  in  Allen  v.  Thomason,  11  Humph.  (Tenn.)  686,  64  Am. 
Dec.  66,  67,  quoting  Story,  Confl.  L.  §  47.  Story's  view,  it  is  beUeved,  is  not 
far  ranoTed  from  that  above  given.  He  says  (§  48) :  "A  national  character 
acquired  in  a  foreign  country  by  residence  changes  when  the  party  has  left  the 
country  aiUmo  turn  reverUndi,  and  is  on  his  return  to  the  country  where  he 
had  his  antecedent  domicil  And  especially  if  he  be  in  itinera  to  his  noUive 
eowUry  with  that  intent,  his  native  domicil  revives  while  he  is  yet  in  tran- 
situ, for  the  native  domicil  easily  reverts.  The  moment  a  foreign  domicil  is 
abandoned,  the  native  domicil  is  reacquired." 

»>  L.  R.  1  8c.  App.  441,  460. 

^  86  Conn.  861.  In  that  case  the  court  uses  the  following  language, 
which  was  the  subject  of  Lord  Westbury's  animadversion:  **The  principle 
that  a  native  domidl  easily  reverts  applies  only  to  cases  where  a  native  citisen 
ef  one  country  goes  to  reside  in  a  foreign  country,  and  there  aoqtdres  a  domicil 
by  residence  without  renouncing  his  original  allegiance.    In  such  cases  his 
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With  all  the  deference  due  to  such  eminent  authority,  it  is 
submitted  that  to  advert  to  citizenahip  as  a  means  of  deter- 
mining the  probable  intention  and  wishes  of  the  party  is  not 
to  confound  citizenship  ¥rith  domicile  but,  on  the  contrary,  to 
recognize  them  as  distinct,  and  from  the  natural  influence  of 
nationality  or  citizenship  to  deduce  the  probable  intention  to 
resume  the  domicil  of  origin  or  not  to  resume  it* 

There  are  other  instances  in  which  the  probability  of  an  in- 
tention or  a  desire  to  consider  a  particular  country  as  one's 
permanent  home  supplies  a  rule  whereby  to  ascertain  the  con- 
structive domicil,  as  in  the  case  of  infants  and  married  women. 

And  the  effect  of  a  probability  of  one's  desire  to  resign  his 
domicil  of  origin  on  account  of  citizenship  in  another  country 
is  expressly  recognized  in  several  cases  as  entitled  to  great 
weight." 

There  seems  therefore  to  be  no  valid  reason  why  the  prober 
bility  of  one's  desire  to  resume  his  domicil  of  origin,  upon  the 
abandonment  of  a  domicil  of  choice,  should  not  in  like  manner 
be  inferred  from  his  citizenship  in  the  former  country.  And  on 
the  other  hand,  in  the  absence  of  the  probability  of  such  desire, 
there  is  no  reason  to  imply  it. 

§  67.  Situs  (or  DomioU)  of  CSorporations.  — -  There  is, 
strictly  speaking,  no  such  thing  as  the  ^'domicil"  of  a  cor^ 
poration,  for  it  can  have  no  permanent  home  in  the  ordinary 
and  usual  meaning  of  the  term.  But  a  corporation,  like  every 
other  thing,  act,  or  circumstance  known  to  the  law,  may  and 
must  have  a  situs. 

The  situs  of  a  corporatdon,  like  that  of  a  natural  person, 

natiTe  domicil  revertB  as  soon  as  he  begins  to  execute  an  intention  of  return- 
ing; that  is,  from  the  time  he  puts  himself  in  motion  bona  fide  to  qait  the 
eonntry  tine  ammo  reverUndi^  becaoae  the  foreign  domicil  was  merely  adven- 
titions  and  de  /ado,  and  premk  only  while  actual  and  complete.  .  .  .  This 
principle  has  reference  to  a  national  domicil  in  its  enlaiged  sense,  and  grows 
oot  of  native  allegiance  or  citizenship.  It  has  no  application  when  the  qaes- 
tion  is  between  a  native  and  acqoired  domicile  where  both  are  nnder  the  same 
national  jurisdiction." 

tt  Sharps  v.  Crispin,  L.  R.  1  P.  fc  D.  611,  621 ;  Douglas  v.  Douglas,  L.  B. 
12  Eq.  617,  648;  Otis  v.  Boston,  12  Cush.  (liass.)  44;  Oreuie  v.  Qneats, 
11  Hck.  (Mass.)  409,  415. 
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may  be  either  actual  or  legal.  It  is  the  legal  situs  with  which 
we  now  have  to  do,  which  is  generally  styled,  inaccurately,  the 
domicil  of  the  corporation.  It  is  not  such,  however,  in  the  full 
sense  of  the  teim,  and  hence  the  rules  for  ascertaining  the 
so-called  domicil  of  a  corporation,  though  in  large  measure  analo- 
gous to  those  by  which  the  natural  person's  domicil  is  deter- 
mined, are  by  no  means  identical  with  them. 

The  general  rule  is  well  settled  that  a  corporation  is  ^'  domi- 
ciled '*  or  has  its  legal  situs  in  the  State  where  it  is  incorporated, 
not  where  its  stockholders  reside.^  And  it  does  not  change  its 
domicil  by  merely  doing  business  elsewhere.  Its  actual  situs 
(through  its  agents)  may  be  in  the  latter  place,  but  its  legal 
situs  is  unchanged.* 

But  if  a  corporation  is  chartered  in  several  States  successively, 
as  sometimes  in  the  case  of  railroad  companies,  it  becomes  a 
citizen  of  each  of  those  States,  and  thus  may,  unlike  an  indi- 
vidual, have  several  domicils  at  the  same  time.* 

1  6.  &  O.'R.  R.  Go.  V.  Glenn,  28  Md.  387,  9S  Am.  Dec.  688  ;  Boehme  ». 
Rail,  51  N.  J.  £q.  574,  26  Atl.  832;  Chafee  v.  Bank,  71  Me.  514,  86  Am. 
Rep.  845,  351 ;  Chamberlain  v.  Chamberlain,  48  K.  Y.  424,  482 ;  Bank  of 
Angnsta  v.  Earle,  18  Pet.  520,  586,  587 ;  B.  4b  0.  B.  R.  Co.  •.  Koonts,  104 
U.  S.  10,  11 ;  Dong^  v.  Ins.  Co.,  188  N.  Y.  200»  83  N.  K.  988;  Boston  In- 
Testment  Co.  v,  Boston,  158  Mass.  461 ;  Railroad  Co.  v.  Bamhill,  91  Tenn. 
895,  19  S.  W.  21 ;  Memphis,  eto.  B.  Co.  v.  Alabama,  107  U.  8.  581. 

*  Faulkner  v.  Hyman,  142  Maaa.  53,  55 ;  Chamberlain  v.  Chamberlain, 
48  N.  Y.  424,  482 ;  Chafee  v.  Bank,  71  Me.  514,  86  Am.  Bep.  845,  851 ;  Bank 
61  Angnsta  v.  Ewle,  18  Pet  520,  586. 

•  See  Whart  ConiL  L.  §  48a ;  B.  fc  0.  B.  R.  Co.  s.  QUnn,  28  Md.  287, 
92  Anu  Deo.  688. 
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PART  m. 

SITUS  OF  STATUS. 

§68*  FreUmliiary  —  0itiu  of  Status  foUows  the  Bitns  of  tiie 
Person.  —  The  attributes  and  qualities  attached  to  a  person  by 
operation  of  law,  regardless  of  his  own  wishes,  constitute  his 
Mt€ttu$  in  law.  As  well  defined  in  a  leading  English  case:^ 
^^  The  status  of  an  individual,  used  in  a  legal  sense,  is  the  legal 
relation  in  which  that  indiyidual  stands  to  the  rest  of  the  com- 
munity/' ■ 

These  legal  relations  may  be  various.  One  who  is  under  age 
does  not  occupy  the  same  relation  to  the  rest  of  the  community 
as  one  who  is  an  adult:  the  relations  of  a  single  man  differ 
from  those  of  one  who  is  married;  one  who  is  competent  to 
transact  business  occupies  a  different  relation  from  one  who  is 
not;  a  legitimate  or  adopted  child  from  one  who  is  not ;  a  ward 
from  one  who  is  not  under  guardianship;  a  fiduciary  from  one 
who  is  acting  for  himselfi  etc.  All  these  and  others  that  need 
not  be  enumerated  are  instances  of  status. 

It  is  natural  and  proper  that  these  personal  attributes  or 
qualities,  grouped  under  the  generic  term  statuSf  should  follow 
the  person  to  whom  they  are  attached,  and  should  in  the  main 
be  regulated  and  governed  by  the  same  law  that  governs  him. 
Indeed,  for  the  most  part,  it  is  through  these  qualities  and  at- 
tributes that  a  particular  law  can  be  said  to  govern  a  person  at 
all.  The  law  which  governs  the  person  is  in  general  the  law  of 
his  situs.     Hence  the  law  governing  the  status  of  the  person  is 

1  Niboyet  v.  Kiboyet,  4  P.  D.  11. 

s  Bee  also  Ron  v.  Ron,  129  Mass.  248,  240,  87  Am.  Sep.  821 ;  Tan  Matre 
•.  Sankey,  148  111.  856,  86  N.  E.  628 ;  Freeman's  Appeal,  68  Conn.  688, 
87  Ail.  420,  421  ;  De  U  Montanya  v.  De  La  Montanya,  112  Cal.  101,  82 
L.  B.  A,  82  ,  87,  58  Am.  St  Rep.  165 
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the  law  of  his  sitns.     The  law  of  the  person's  situs  then  is  ^'the 
proper  law  "  controlling  the  statas. 

But  we  have  seen  in  a  preceding  chapter*  that  when  a 
'' proper  law  "  comes  to  he  enforced  in  another  State,  there  are 
certain  circumstances,  such  as  the  consequent  violation  of  the 
policy  of  the  forum  or  the  perpetration  of  injustice  upon  its 
people,  that  may  lead  the  courts  of  the  forum  to  substitute  the 
lex  fori  in  a  given  case  in  the  place  of  the  proper  law.  This  is 
exemplified  in  some  whole  gproups  of  status,  as  in  the  case  of 
fiduciaries,^  where  the  application  of  the  lex  fori  is  the  rule 
rather  than  the  exception;  and  sometimes  in  other  cases  of 
status  where  the  exceptional  circumstances  arise. 

But  when  we  say  that  ''the  proper  law  "  to  determine  status 
is  the  law  of  the  person's  situs,  we  must  hear  in  mind  that  the 
person's  situs  may  be  twofold.  He  may  have  an  oAstual  situs 
or  he  may  have  a  distinct  legal  situs  or  domicU ;  that  is,  his 
actual  situs  may  be  recognised  for  one  purpose,  and  his  legal 
situs  for  another,  and  the  two  need  not  coincide.* 

We  have  also  seen  that  the  iustual  situs  of  a  person  is  looked 
to  in  those  matters  which  are  the  result  of  the  person's  activity 
and  Toluntary  efforts,  for  in  respect  to  such  matters  the  recog- 
nition of  the  sovereignty  of  the  State  wherein  they  arise  de- 
mands that  its  law  should  govern  them,  and  to  the  operation  of 
that  law  the  party  has  voluntarily  and  deliberately  submitted 
himself.*  On  the  other  hand,  if  the  rights  or  liabilities  in  dis- 
pute have  been  conferred  upon  the  party,  not  by  his  own  volun- 
tary act,  but  as  a  result  of  the  operation  of  law^  if  they  are 
dependent  upon  the  law  ol  the  person's  situs  at  all,  it  will  in 
general  be  the  Ugal^  not  the  aebialj  situs  of  the  person,  that  will 
furnish  the  applicatoxy  law.'  We  shall  hereafter  have  occasion 
to  apply  these  principles  more  than  once ;  they  are  at  the  foun- 
dation of  many  of  the  problems  that  present  themselves. 

With  respect  to  the  particular  instance,  now  under  consider- 
ation, of  the  application  of  the  law  of  the  person's  situs,  namely, 
the  stabuB  of  the  individual,  it  may  be  said  that  it  belongs  in  the 

*  Chapter  n.  «  Port,  Chapter  IX. 

•  See  ante,  §  18.  •  See  ante,  {§  17, 18. 
Y  See  ante,  §§  17, 18 
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main  to  the  seoond  class  of  cases  above  mentioned,  that  is,  mat- 
ters arising  by  operation  of  law  without  the  active  intervention 
of  the  party.  Hence,  the  general  rale  of  private  international 
law  is  that  questions  of  status  are  to  be  determined  by  the  law 
of  the  legal  situs  or  domicil  (lex  domicilii)  of  the  party  whose 
status  is  in  dispute.* 

But  this  is  not  universaUy  true,  and  under  some  circumstances 
'Hhe  proper  law  '^  to  determine  a  status  may  be  the  law  of  the 
person's  actual  situs,*  while  in  other  cases  the  lex  fori  may  be 
substituted  for  the  proper  law  altogether. 

The  status  may  be  considered  under  four  main  groups,  to  each 
of  which  one  or  more  chapters  will  be  devoted.  These  are: 
(1)  Personal  capacity;  (2)  The  marriage  status;  (3)  The  status 
of  legitimacy  and  adoption ;  and  (4)  The  status  of  fiduciaries* 

<  Lamar  v.  Micon,  112  U.  8.  452 ;  Boas  v.  Bois,  129  Maas.  248,  246,  87 
Am.  Kep.  821 ;  Watkios  v.  WaUdna,  135  Maaa.  88,  84 ;  Adama  v.  Adama, 
154  Masa.  290 ;  Kinney  v.  Com.,  80  Gratt  (Ya.)  858 ;  Miller  9.  Campbell, 
140  N.  Y.  457,  460,  85  N.  £.  651 ;  Miller  o.  Miller,  91  N.  Y.  815  ;  Moultrie 
V.  Hunt,  28  N.  Y.  894,  408-404  ;  Woodward  v.  Woodward,  87  Tenn.  644, 11 

6  W.  892,  898  ;  Armstrong ».  Best,  118  N.  C.  59,  17  8.  £.  14  ;  State  v.  Ken- 
nedy,  76  N.  C  251,  22  Am.  Bep.  688 ;  People  v.  Dawell,  25  Mich.  247,  12 
Am.  Rep.  260;  Blythe  v.  Ayiea,  96  CaL  582,  19  L.  B.  A.  40,  81  Pac  915; 
Gray  v.  Holmes,  57  Kan.  217,  83  L.  B.  A.  207,  45  Pac  596 ;  Melvin  v.  Martin, 
18  B.  I.  650,  80  AU.  467;  Yan  Foaaen  v.  8tate,  87  Ohio  St.  817,  41  Am.  Bep. 
507,  508 ;  Jonea  v,  Jonea,  67  Miaa.  195,  6  So.  71S  ;  Gregory  v.  Gragory,  78 
Me.  187,  57  Am.  Bep.  792  ;  Proaaer  v.  Warner,  47  Yt  667, 19  Am.  Bep.  188, 
184  ;  Firth  v.  Firth,  50  N.  J.  Eq.  187,  24  AtL  916 ;  Birtwhistle  v.  Yardill, 

7  CI.  4b  F.  895  i  Skottowe  v.  Yonn^^  L.  B.  11  £q.  474 ;  Price  v.  Dewhon^ 

8  Sim.  279. 

•  Poat,  §§  78,  78. 
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CHAPTER  V. 

STATUS  OF  PERSONAL  CAFACITT. 

f  69.   CSapaoity  in  General  —  Several  Sorts  of  CSapaol^.  — > 

In  geneialj  the  capacity  or  incapacity  of  a  person  to  take  part 
in  a  particular  transaction  is  not  an  active  but  a  passive  element 
of  the  transaction,  one  imposed  by  law,  and  independent  of  the 
will  of  the  parties. 

Theoretically  therefore,  upon  principles  just  examined,  the 
proper  law  governing  the  capacity  or  incapacity  of  the  person 
is  the  law  of  the  person's  legal  situs  or  domicil  (lex  domicilii)| 
not  the  law  of  his  actual  situs.  And  in  general|  as  we  shall  see, 
this  is  the  rule.^ 

But  when  the  matter  with  respect  to  which  the  party's  capacity 
is  questioned  is  the  result  of  a  voluntary  and  deliberate  act  on 
the  part  of  the  person,  for  example,  the  making  of  a  contract  in 
a  particular  State  (other  than  his  domicil),  a  serious  question 
arises  whether  his  capacity  to  enter  into  such  contract  is  to  be 
governed  by  the  law  of  his  legal  situs  (lex  domicilii)  or  by  the 
law  of  his  actual  situs  (the  place  where  the  contract  is  entered 
into).  The  point,  being  one  upon  which  the  courts  are  much 
confused,  will  be  discussed  hereafter.' 

As  illustrating  this  distinction,  in  respect  to  capacity,  between 
the  active  participation  of  a  party  in  a  given  transaction  and 
such  participation  as  is  imposed  upon  him  by  the  law,  it  will 
not  be  amiss  to  quote  the  language  of  a  leading  Massachusetts 
decision :  * 

*'The  capacity  or  qualification  to  inherit  or  succeed  to  prop- 
erty, which  is  an  incident  of  the  status  or  condition,  requiring 
no  action  to  give  it  effect,  is  to  be  distinguished  from  the 

1  Poet,  S§  70,  71  et  seq.  >  Post,  §§  72,  73. 

•  Boes  V.  Boss,  129  Mass.  248,  246,  87  Am.  Rep.  821,  Gray,  J. 
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capaeity  or  eompetencj  to  enter  into  contracts  that  confer  rights 
upon  others.  A  capacity  to  take  and  to  have  differs  from  a 
capacity  to  do  and  contract;  in  short,  a  capacity  of  holding, 
from  a  capacity  to  act*'' 

It  will  be  seen  that  when  the  actual  situs  and  the  legal  situs 
(or  domicil)  of  the  party  coincide,  that  is,  when  the  act  or  mat- 
ter in  question  arises  in  the  domicil,  the  lex  domicilii  will, 
under  all  circumstances,  be  the  pn>per  law  to  determine  the 
party's  capacity,  no  matter  where  the  question  may  arise.  It  is 
true  that  the  proper  law  may  be  substituted  by  the  lex  fori,  but 
only  in  the  exceptional  cases  heretofore  discussed.^ 

If  the  act  is  a  volufUary  one  (e.  g.  making  a  contract)  per- 
formed in  a  third  State,  the  question  arising  in  a  State  ath^ 
than  the  partt^s  domicHf  the  courts  of  such  State  will  usually 
ho]d  that  the  law  of  the  place  where  the  contract  is  entered  into, 
or  other  act  is  done,  that  is,  the  law  of  the  actual  situs  of  the 
person  at  that  time,  will  govern  his  capacity  to  do  the  act.* 

But  if,  though  the  act  be  voluntary  and  performed  in  a  third 
State,  the  question  is  raised  in  the  party's  doniicil  with  respect 
to  his  capacity  or  incapacity  to  do  the  act,  there  is  great  differ-, 
ence  of  opinion,  or  at  least  apparent  difference  of  opinion,  as  to 
the  law  which  should  govern** 

The  status  of  personal  capacity  is  to  be  examined,  according 
to  the  character  of  the  transaction,  in  different  aspects.  The 
primary  distinction  is  that  already  noted  between  cases  of 
involuntary  transactions  (if  the  expression  may  be  used)  and 
those  which  are  the  result  of  voluntary  action  by  the  party. 
We  will  consider  two  instances  of  capacity  under  each  of  these 
heads. 

The  first  instance  of  capacity  under  the  head  of  involuntary 
transactions  is  that  of  the  capacity  to  make  a  will  and  to  be  a 
beneficiary  thereunder.  At  first  glance,  the  making  of  a  will 
would  seem  to  be  a  voluntary  act  of  the  testator,  but  a  moment's 
reflection  will  show  that  though  the  actual  writing  of  a  will  is  a 

«  Chapter  II.  *  Post,  SS  7%  73. 

*  Post,  S§  72,  78.  The  diaerepanoy  is  dae  for  the  most  part  to  the  differ- 
ent conceptions  of  the  various  oourts  as  to  the  importance  to  be  attached  to 
the  p<^cy  of  the  fonun. 
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Yoluntarj  act  on  the  part  of  the  tefltator,  it  U  dependent  for  its 
effect  upon  his  deathj  which  is  inyoluntarj.  It  is  therefore 
to  he  classed  under  this  head.^ 

The  second  instance  of  capacity  in  inyolantarj  transactions 
may  be  designated  business  capacity  in  general  (exclusive  of 
contracts  and  other  voluntary  acts).  Under  this  head  are 
grouped  all  those  cases  in  which  the  abstract  question  arises 
whether  the  party  is  a  competent  agent,  but  in  which  he  does 
no  voluntary  and  deliberate  act.* 

Under  the  head  of  voluntary  transactions,  the  first  instance 
of  capacity  will  arise  in  respect  to  the  making  of  contracts  in 
general,  and  the  second  with  respect  to  capacity  to  enter  into 
the  contract  of  marriage  in  particular.*  The  ''  proper  law  ^'  to 
regulate  those  instances  of  capacity  belonging  to  the  first  class 
is  the  law  of  the  party's  Itgal  situs  or  domicil;  while  capacities 
of  the  second  class  are  controlled  by  the  law  of  the  party's 
actual  situs  at  the  time  of  the  transaction,  subject  to  modifica- 
tions which  will  be  discussed  hereafter. 

§  70.  Testamentary  CSapaolty.  —  In  respect  to  the  capacity 
to  make  a  will,  a  distinction,  already  adverted  to,  must  be  made 
between  wills  of  lands  and  wills  of  personal  property.  In  re- 
spect of  wills  of  lands,  the  testamentary  capacity  of  the  testator 
is  one  of  the  steps  in  the  chain  of  title,  all  of  which  are  to  be 
regulated  by  the  law  of  the  place  where  the  land  is  situated. 
Hence,  it  is  well  settled  that  the  lex  situs  of  the  land  governs 
the  capacity  to  devise,  as  well  as  the  formal  and  substantial 
yalidity  of  the  wilL^ 

But  in  the  case  of  a  wOl  of  personalty  the  rule  is  otherwise, 
the  legal  situs  of  personal  or  movable  property  being  with  the 
person  of  tbe  owner.  Hence  the  general  rule  of  private  inter- 
national law  is  that  the  law  of  the  owner's  situs  shall  deter- 
mine his  capacity  to  bequeath  it;  and  since  the  will  takes  effect 

1  See  post,  §§  70,  142.  <  Post,  8  71. 

•  Poet,  S8  72.  78. 

^  Ante,  §  11 ;  Story,  Gonfl.  L.  §  474 ;  Boss  v.  Boss,  129  Mass.  843,  246, 
87  Am.  Bep.  821;  Williams  v.  Saimden,  5  Coldw.  (Tenn.)  60,  61,  70;  Gar^ 
penter  v.  Bell,  96  Tenn.  294,  84  S.  W.  209 ;  Frazier  v.  Boggs,  87  FU.  807, 
20  So.  245. 
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by  the  death  of  the  testator  (an  inyolnntary  act)  it  is  the  law 
of  the  testator's  legal  situs  (or  domicil)  at  the  time  of  his 
death  that  will  govern.  That  the  lex  domicilii  of  the  testator 
is  the  proper  law  to  govern  testamentary  capacity  in  case  of 
personalty  is  settled  beyond  dispute.' 

It  is  not  always  easy  however  to  determine  when  a  question 
is  really  one  of  testamentary  capacity.  Because  the  law  of  a 
State  prohibits  its  citizens  to  make  particular  testamentary  dis- 
positions^  it  does  not  follow  that  the  prohibition  is  against  their 
testamentary  eapaeity.  In  order  to  create  a  true  testamentary 
incapacity,  the  policy  of  the  prohibiting  law  must  be  directed 
against  the  right  of  the  testator  to  dispose  of  his  property,  not 
against  some  particular  form  of  disposition  he  may  desire  to 
make,  nor  against  the  right  of  his  beneficiary  to  hold  the  prop- 
erty bequeathed* 

Thus,  a  law  prohibiting  a  person  under  legal  age  to  make 
a  will  creates  a  testamentary  incapacity;  or  a  law  prohibiting 
married  women  from  bequeathing  their  property,  whether  ap- 
plying to  all  or  only  part  of  their  possessions.  So  also,  a  law 
providing  that  no  will  shall  be  valid,  unless  executed  a  certain 
time  before  the  testator's  death;  or  a  law  providing  that  no  will 
creating  a  charitable  trust  shall  be  valid  if  executed  within  a 
named  time  before  the  death  of  the  testator;  or  a  provision  that 
a  testator  shall  not  give  more  than  a  certain  proportion  of  his 
estate  to  charities.  The  policy  of  all  these  provisions  is  to 
prevent  the  testator  from  making  indiscreet  dispositions,  to  the 
disinheritance  of  his  family.  They  are  aimed  to  deprive  him  of 
a  discretion  which,  if  given  full  sway,  might  result  in  injustice 
to  those  dependent  upon  him.  They  create  a  true  testamentary 
incapacity.  The  policy  of  such  laws  is  applicable  to  all  persons 
who  are  suhject  to  them,  to  all  persons  domiciled  in  that  State, 

*  BobertB'  Will,  S  Pal.  Ch.  (K.T.)  519;  ChambarUiii  v.  Cbunberlaiii, 
48  N.  Y.  424,  482-488 ;  Kerr  v.  Donj^erty,  79  N.  Y.  827, 841 ;  Gron  v.  Trust 
Co.,  181  N.  Y.  880,  840  ;  Boisell  v.  Hooker,  67  Conn.  24,  84  Atl.  711,  712 ; 
Ford  V.  Fold,  70  Wis.  19,  88  N.  W.  188,  194 ;  Sickles  v.  New  Orleans,  62 
U.  S.  App.  147,  80  Fed.  868,  878 ;  Mcmtgomery  v.  MilUkin,  6  Sm.  &  M. 
(Miss.)  151,  48  Am.  Dee.  507 ;  Cameron  •.  Watson,  40  Miss.  191,  207 ;  Wil- 
liams 9.  Saonderiy  5  Cdldw.  (Tenn.)  60. 
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regardless  of  their  actual  situSy  or  the  actual  situs  of  the  prop- 
erty bequeathed.  Wherever  the  latter  may  be,  it  must  for  this 
purpose  be  regarded  as  helping  to  make  up  the  aggregate  wealth 
of  the  State  whose  citizen  the  owner  is.  The  strict  lex  scripta 
of  the  testator's  domicil  therefore  will  govern  testamentary 
incapacities  of  this  character.* 

On  the  other  hand,  a  law  is  not  a  restriction  upon  testament 
tary  capacity,  which  avoids  a  will  creating  a  trust  to  endure 
longer  than  lives  in  being,  or  other  perpetuity;  or  which  avoids 
charitable  trusts,  or  other  vague  and  indefinite  dispositions. 
These  prohibitions  are  not  for  the  protection  of  the  testator's 
estate  from  his  improvident  dispositions,  but  for  the  general 
welfare  of  the  State,  or  because  of  the  incapacity  of  tike  courts 
to  enforce  the  provisions.  The  State  passing  such  laws  is  only 
concerned  with  their  enforcement  when  the  property  is  designed 
under  the  will  to  be  held  in  perpetuity  within  its  limits,  or 
where  its  courts  are  to  enforce  the  vague  and  indefinite  trusts 
created  by  the  will.  This  policy  is  not  affected  by  the  resi- 
dence or  the  non-residence  of  the  testator,  but  only  by  the 
presence  or  non-presence  of  the  property  disposed  ol  If  the  peiv 
petuities  or  indefinite  trusts  are  to  take  effect  there,  the  policy 
of  these  laws  is  violated,  and  the  domicil  of  tiie  testator  and  its 
laws  are  not  of  material  importance.^ 

Another  class  of  these  prohibitory  laws  relate  to  the  capacity 
of  the  beneficiary  to  take  the  property  bequeathed.  These  laws 
also  are  to  be  distinguished  from  those  which  place  a  restriction 
upon  the  capacity  of  the  testator  to  dispose  of  his  property. 
The  purpose  of  such  laws  is  not  to  restrain  the  testator  from 
improvident  dispositions,  but  to  subserve  a  general  policy,  which 
the  welfare  of  the  State  as  a  whole  requires  should  be  carried 
out.  To  this  class  belong  prohibitions  upon  a  corporation 
to  be  a  legatee,  or  to  hold  more  than  a  certain  amount  of  the 
property  bequeathed  to  it,  etc  The  purpose  is  to  impose  a 
check  upon  the  aggrandizement  of  the  corporation  and  for  the 
protection  of  the  State  against  its  undue  influence  and  power. 

•  See  Healy  v.  Reed,  153  Mass.  197,  200 ;  Montgomeiy  v.  Millikin*  5  Sm, 
It  M.  (MiM.)  151,  43  Am.  Deo.  607.    See  port,  1 144. 
<  See  Healy  V.  Beed,  153  Mass.  197,  200 ;  postal  144 
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Such  18  the  policy  of  stattites  of  mortmain.  In  such  a  casoi 
it  is  evident  that  the  State  enacting  such  law  is  not  interested 
in  enforcing  it  if  the  corporation  or  other  beneficiary  thus  pro- 
hibited to  take  is  not  within  its  borders;  and  on  the  other 
hand,  if  such  beneficiary  is  within  its  limits^  the  policy  of  the 
law  applies,  no  matter  where  the  testator's  domicil  may  be  or 
what  may  be  its  laws.  The  question  here  inyolred  is  not 
the  testamentary  capacity  of  the  testator,  but  the  capacity  of 
the  legatee  to  take,  and  that  capacity  should  be  regulated  by|the 
law  of  the  henefidary^ 8  damieil,  just  as  much  as  the  testator's 
capacity  is  to  b6  controlled  by  the  law  of  his  domicil.* 

Thus,  in  Chamberlain  v.  Chamberlain,*  a  leading  New  York 
case,  a  testator,  domiciled  in  New  Tork,  bequeathed  property 
to  a  Pennsylvania  corporation  for  educational  purposes.  If  the 
legatee  had  resided  in  New  York  and  the  property  was  to  have 
remained  there,  the  disposition  would  have  contravened  the 
New  York  law  placing  restrictions  upon  the  capacity  of  cor- 
porations to  take  as  legatees.  But  inasmuch  as  the  corporation 
legatee  was  capable  of  taking  the  legacy  under  the  law  of  Penn» 
sylvania  (its  situs),  the  court  construed  the  New  York  statute 
not  to  apply.  In  the  course  of  its  opinion  the  court  says: 
^'  It  is  no  part  of  the  policy  of  New  York  td  interdict  per- 
petuities or  gifts  in  mortmain  in  Pennsylvania." 

On  the  other  hand,  in  another  New  York  case,^  a  testator 
domiciled  in  New  York  bequeathed  a  legacy  to  a  Pennsylvania 
corporation  for  charitable  purposes,  and  died  within  a  month 
after  executing  his  will.  The  law  of  New  York  provided  that 
no  devise  or  begneflt  ^  a  coyporation  by  *one  leaving  a  wife,  /YO 
child,  or  parent  should  be  valid  in  any  will  not  made  and 
executed  at  least  two  months  before  the  testator's  death.  The 
law  of  Pennsylvania  was  the  same.    It  was  held  that  the  bequest 

*  Chamberlain  v.  Chamberlain,  48  N.  T.  424  ;  Kerr  v.  Doogfaerty,  79  N.  Y. 
827;  Healy  v.  Reed,  158  Masa.  197,  200;  Sickle*  v.  New  Orleans,  52  U.  8. 
App.  147,  80  Fed.  868;  Fellows  v.  Miner,  119  Mass.  541 ;  Sohier  v.  Burr, 
127  Mass.  221 ;  Hope  v.  Brewer,  188  K.  Y.  126.  See  Cameron  v.  Wataoo, 
40  Miss.  191.    See  Yanaant  v.  Boberts,  8  Md.  119 ;  p06t»  1 144. 

•  48  N.  Y.  424. 

Y  Kerr  v.  Dougherty,  79  N.  Y.  8i7t  841. 


140  TBSTAMBNTABY  CAPACITY.  §  70 

was  invalid.  This  decision  was  dearly  correct^  bat  it  is  sub- 
mitted that  the  court  erred  in  following  the  Pennsylvania  law 
rather  than  that  of  New  York  in  reaching  its  conclusion.  The 
result  was  the  same^  for  the  two  laws  were  similar;  but  the  pro- 
hibition of  the  New  York  law  was  directed  in  this  case  against 
the  capacity  of  the  teetcUory  not  against  the  capacity  of  the 
legaieey  and  should  therefore  have  furnished  the  guide,  since 
Kew  York  was  the  testator's  domiciL  Mr.  Wharton's  criticism 
upon  this  decision  is  well  founded.' 

Following  the  same  line  of  reasonings  it  would. seem  that  if 
the  question  should  arise^  not  in  the  testator's  adomicil  but  in 
the  State  where. the  property  is  or  the  legatee  resides^  the  courts 
of  the  forum  should  be  governed  by  the  lex  domicilii  of  the  tea- 
tator,  it  is  true,  but  should  construe  that  law  according  to  the 
policy  indicated  thereby.  If  intended  as  a  restriction  upon 
tettamentary  capacity,  the  strict  lex  scripta  of  the  testator's 
domicil  should  be  applied.  If  the  lex  domicilii  is  intended  to 
lay  down  rules  governing  the  mode  in  which  property  in  tho 
domicil  should  be  held  or  enjoyed,  as  in  case  of  statutes  pro- 
hibiting gifts  in  perpetuity;  or  roles  prescribing  what  persons 
under  its  jurisdiction  may  receive  bequests,  as  in  case  of  statutes 
of  mortmain;  or  rules  governing  its  courts  in  the  administration 
of  trusts,  as  in  case  of  provisions  that  vague  and  indefinite  trusts 
shall  not  be  enforced,  —  in  all  such  cases  the  policy  of  the  lex 
domicilii  indicated  by  such  laws  is  confined  to  the  limits  of  the 
domicil  itself  and  is  not  to  be  construed  as  applying  to  property 
to  be  enjoyed  in  other  States,  to  legatees  domiciled  elsewhere,  or 
to  trusts  to  be  administered  by  the  courts  of  other  States.* 

In  those  cases  in  which  the  law  of  the  testator's  domicil  is  to 
be  applied,  it  must  be  observed  that  it  is  the  domicil  possessed 
by  the  testator  at  the  time  of  his  death  that  furnishes  the  proper 

*  Whart  Confl.  L.  |  677.  In  a  similar  case  in  Maasaehosetta  it  was  held 
that  the  lex  domidlu  of  the  te$kUor,  not  of  the  legaUe,  should  govern.  Healy 
V.  Reed,  158  liasa.  197.  See  Hollis  v.  Seminaiy,  95  N.  Y.  ISS;  Curtia  v. 
Button,  14  Yes.  587. 

•  See  Ghamherlain  v.  Cbamherlain,  48  N.  Y.  424 ;  Healy  v.  Reed,  158  Mass. 
197 ;  Danunert  v.  Oshom,  140  K.  Y.  80 ;  Cross  v.  Trust  Co.,  181  N.  Y.  880. 
In  the  last  case  the  dispoaition  waa  opposed  to  the  policy  of  both  States. 
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law.  If  he  makes  his  will  when  domiciled  in  one  State,  and 
then  afterwards  removes  to  another  where  he  dies,  it  is  the  law 
of  the  latter  State,  not  that  of  the  former,  which  determines  his 
testamentary  capacity.^ 

Testamentary  capacity  under  the  exereUe  of  a  power  of  ap- 
pointment depends  npon  different  principles^  and  will  be  con- 
sidered hereafter.^^ 

I  71.  Bnsineaa  Capaoitj  In  goneral.  —  By  '^  bosiness  ca- 
pacity," as  here  used,  is  meant  a  general  capaciiy  for  business 
transactions,  exclusive  of  voluntary  acts  of  the  party,  such 
as  entering  into  contracts,  which  will  be  discussed  in  the  fol- 
lowing sections. 

The  period  of  wardship,  the  age  of  majority,  the  effect  of 
settlements  between  guardian  and  ward,  the  ability  of  a  mar- 
ried woman  to  be  a  trustee,  etc.,  are  matters  that  do  not  inyolre 
the  idea  of  a  voluntary  and  deliberate  entrance  into  a  transac- 
tion, but  are  more  or  less  matters  of  lawj  rather  than  of  active 
consent  or  contract*  All  these  and  others  of  a  like  kind  may 
be  grouped  under  the  general  head  of  business  capacity. 

It  is  the  established  general  rule  that  this  sort  of  capacity  is 
governed  by  the  law  of  the  legal  situs  (or  domicil)  of  the  party 
whose  capacity  is  in  question.^  The  lex  domicilii  is  the  ^'  proper 
law,"  but  as  in  other  instances  the  proper  law  is  liable  to  be 
substituted  under  certain  circumstances  by  the  lex  fori  in  the 
exceptional  cases  already  mentioned  in  the  second  chapter. 

Thus,  in  Woodward  v.  Woodward,'  a  ward  domiciled  in 
Louisiana  and  being  of  full  age  there  (fixed  at  eighteen),  though 

»  Story,  Confl.  L.  |  478 ;  Jae.  Dom.  |  48 ;  Wbart  Ck>nfL  L  |  570.    See 
Moaltrie  v.  Hnnt,  28  K.  T.  894  ;  White  v.  Howard,  4S  N.  T.  144.    This  is 
eminently  reaaonable  ainoe  a  will  takes  effect  by  the  death  of  the  testator,  not 
by  its  execution. 
u  See  poet,  1 150. 

1  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  892 ;  Hiestand  v. 
Knns,  8  Blackf.  (Ind.)  845,  46  Am.  Dec  481 ;  Barren  v,  Alpaente,  6  Mart 
V.  8.  (La.)  69,  17  Am.  Dec.  179 ;  Schlater  v.  Bank,  117  N.  Y.  125,  22  N.  S. 
572 ;  Lamar  v.  Miooo,  112  IT.  S.  452  ;  Kohn's  Estate^  1  Pars.  £q.  Gas.  (Penn.) 
199 ;  Freeman's  Appeal,  68  Conn.  588, 87  Atl.  420 ;  In  re  Helleman's  Will, 
L.  B.  2  Eq.  868 ;  In  re  Da  Oanba,  1  Hagg.  JSocL  887. 

t  87  Tenn.  644, 11  8.  W.  892. 
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under  age  in  Tennessee,  sued  her  guardian  in  Tennessee,  where 
he  was  appointed,  to  compel  him  to  turn  over  to  her  her  persoi^ 
alty  located  there.  It  was  held  that  she  was  of  age  and  entitled 
to  make  this  demand,  though  there  was  a  Tennessee  statute  pro- 
viding that  a  ward  might  make  such  demand  of  the  guardian 
upon  attaining  the  age  of  ''  twenty-oney'^  this  phrase  heing  con- 
strued by  the  court  as  equivalent  to  ''full  age.'' 

In  Hiestand  v.  Kuns,'  a  guardian  removed  with  his  ward  (a 
niece)  nine  years  old  from  Ohio,  where  her  parents  had  lived 
and  died,  to  Indiana.  By  the  law  of  Ohio  she  became  of  age  at 
eighteen;  by  the  law  of  Indiana  at  twenty-one*  Upon  attain- 
ing  the  age  of  eighteen  she  gavid  her  guardian  a  power  of  attor« 
ney  to  sell  her  property,  and  he  made  a  settlement  with  her 
which  he  alleged  was  a  final  one.  The  Indiana  court  held  that 
her  capacity  to  come  to  a  settlement  with  her  guardian  de* 
pended  upon  the  law  of  her  domicil;  that  her  Ohio  domicil  was 
unchanged  by  her  removal  to  Indiana  with  her  guardian;  but 
that  when  she  became  eighteen,  she  became  under  Ohio  law 
competent  to  select  her  own  domicil;  that  she  did  select  In- 
diana; and  that  the  law  of  her  new  domicil  straightway  threw 
her  back  into  her  old  status  of  minority  and  dependence  until 
she  should  become  twenty-one.  The  court  therefore  held  her, 
under  the  law  of  Indiana  (her  newly  acquired  domicil),  incom- 
petent to  make  a  final  settlement  with  her  guardian. 

In  Schluter  v*  Bank,^  a  married  woman  domiciled  in  New 
York  there  became  a  trustee  of  certain  funds  deposited  there. 
She  afterwards  became  domiciled  in  New  Jersey,  by  whose  law 
a  married  woman  was  incompetent  to  act  as  trustee.  Upon  the 
question  whether  she  remained  a  trustee  of  the  New  York  funds 
after  her  removal  to  New  Jersey,  it  was  held  by  the  New  York 
court  that,  capacity  being  conferred  upon  her  at  the  time  of  the 
transaction  by  the  law  of  her  domicil  (New  York),  the  trans- 
action was  a  valid  one,  and  continued  to  be  so  notwithstanding 
her  subsequent  removal  to  New  Jersey.* 

•  8  Bkckf.  (Ind.)  845,  46  Am.  Dec.  48t. 
M17  N.  Y.  1S5,  22  N.  E.  572. 

*  Hera  the  married  woman's  former  domicil  was  also  the  forum.  If  the 
tame  qaettion  had  arisen  in  New  Jersey  or  in  a  third  State,  the  reanlt  might 
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WitH  respect  to  the  law  goveming  the  age  of  majority,  the 
time  at  which  an  infant  becomes  an  adult  for  legal  purposes,  all 
the  authorities  agree  that  the  lex  domicilii  of  the  party  is  the 
proper  law  to  determine  the  question.*  But  there  is  consider- 
able conflict  upon  the  question  whether  the  proper  law  is  the  law 
of  the  party's  domicil  of  ariffin  or  that  of  his  domicil  at  the  time 
he  is  alleged  to  have  attained  his  majority^  supposing  him  no 
longer  to  possess  his  original  domicil. 

The  weight  of  American  authority,  and,  it  may  be  Idded,  of 
reason,  is  in  favor  of  the  latter  domicil  as  furnishing  the  proper 
lawJ  But  many  of  the  continental  jurists  incline  to  the  domicil 
of  origiaiy  on  the  ground  that  ^'  each  State  or  nation  is  presumed 
to  be  best  capable  of  judging  from  the  physical  circumstances 
of  climate  or  otherwise  when  the  faculties  of  its  citisens  are 
morally  or  cirilly  perfect  for  the  purposes  of  society."  ' 

have  been  different,  since  a  capacity  conferred  by  one  State  npon  a  citizen  does 
not  Qsnally  eontinne  after  the  party  becomes  domiciled  in  another  State, 
whose  law  doee  not  confer  it,  except  in  cases  of  permanent  status,  snch  as  the 
marriage  status,  legitimation,  and  others  of  a  similar  character. 

•  Story,  Confl.  L.  |  71 ;  Woodward  v.  Woodward,  87  Tenn.  S44,  11  S.  W. 
892 ;  Hiestand  v.  Euns,  8  Blackf.  (Ind.)  845,  46  Am.  Deo.  481 ;  Barreia  v. 
Alpnente,  6  Kart  v.  s.  (Ls.)  69,  17  Am.  Dec  179. 

7  Woodward  v.  Woodward,  87  Tenn.  644, 11 S.  W.  892 ;  Hiestand  v,  Eana, 
8  Blackf.  (Ind.)  845,  46  Am.  Dec.  481. 

"  Story,  Confl.  L.  |  72 ;  Barren  v.  Alpnente,  6  Hart  N.  s.  (La.)  69, 
17  Am.  Dec.  179.  Possibly,  when  the  question  arises  in  the  courts  of  the 
original  domicil,  they  may  he  goYemed  by  their  own  law,  but,  except  to  pre- 
serve their  own  citicena  from  iigastioe,  it  is  difficult  to  see  any  adequate  reason 
for  such  a  course.  See  Story,  Confl.  L.  §  78 ;  Whart.  Confl.  L.  1 118.  In  Ba^ 
rera  v.  Alpnente,  supra,  the  plaintiff  sued  in  Louisiana,  and  was  nonsuited,  on 
the  ground  that  she  was  an  infant  and  incapacitated  under  the  laws  of  Louisi- 
ana from  suing  in  her  own  name.  She  was  twenty-three  years  old,  and  had 
her  domicil  of  origin  in  Louisiana.  In  1802,  when  she  was  born,  the  age  of 
msjority  was  fixed  in  that  State  at  twenty-five.  In  1808,  the  Louisiana  law 
was  changed  so  as  to  make  twenty-one  the  age  of  majority.  The  plaintiff  had, 
some  years  prior  to  the  suit  (whether  before  or  after  1808  did  not  appear), 
become  domioiled  in  Spain,  whose  law  was  similar  to  the  eariier  law  of  Louisi- 
ana, and  she  was  domiciled  in  Spain  when  the  suit  was  brought  Upon  her 
appeal,  the  court  held  that  the  time  at  which  she  attained  her  minority  was 
to  be  determined  by  the  law  of  her  domicil  of  origin  (Louisiana),  and  not  by 
the  law  of  her  present  domicil  (Spain),  and  refused  to  give  her  relief  because 
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But  an  important  distinction  is  to  be  made  between  the  law 
governing  the  age  at  which  a  person  reaches  maturity  and  the 
law  regulating  the  capacity  or  incapacity  of  one  admittedly  an 
infant.  It  is  one  thing  to  say  that  a  particular  law  shall  govern 
the  question  whether  one  is  an  in&nt  or  not^  and  a  very  differ- 
ent thing  to  say  that,  admitting  him  to  be  an  infant,  the  same 
law  must  govern  his  capacity  to  transact  business.  The  law  of 
his  domicil  is  the  proper  law  to  determine  whether  or  not  he  is 
legally  an  infant,  but  having  determined  that  he  is  an  infant 
that  law  withdraws  and  leaves  the  effect  of  his  in&ncy  upon 
his  capacity  to  transact  business  to  the  law  proper  for  determin- 
ing the  effect  of  his  infancy.  In  the  case  of  business  capacity 
in  general  —  involuntary  transactions  —  the  lex  domicilii  is 
still  the  proper  law  to  govern  the  effect  of  infancy;  but  with 
regard  to  voluntary  transactions,  as  we  shall  see  in  the  follow- 
ing sections,  the  lex  domicilii  is  not  the  proper  law  for  this 
purpose. 

§  72.  Voluntary  Tranaaotlons  —  Capaoltj  to  Contract.  — 
We  now  come  to  the  consideration  of  the  law  whereby  a  party's 
capacity  is  to  be  determined  in  those  cases  in  which,  by  volun- 
tarily  entering  into  a  transaction  abroad,  he  deliberately  puts 
himself  in  a  position  to  work  an  injustice  upon  others  with 
whom  he  deals,  should  he  set  up  an  incapacity  created  by  the 
law  of  his  legal  situs  or  domicil  with  which  those  dealing  with 
him  at  his  a^!tual  situs  in  a  foreign  country  cannot  be  supposed 
to  be  ^miliar.  Upon  the  question  as  to  the  proper  law  govern* 
ing  the  party's  capacities  or  incapacities  in  such  cases,  there  is 
a  great  difference  of  opinion. 

It  may  be  regarded  as  certain  that  if  the  party  enters  into  a 
contract  in  the  State  of  his  domicile  though  the  contract  is  to  be 
performed  elsewhere,  the  proper  law  governing  his  capacity  to 
enter  into  the  contract  is  the  lex  domicilii,  no  matter  where  the 
suit  may  be  brought.^ 

she  had  not  shown  whether  the  left  LoaiBtana  befora  its  law  had  been  altered* 
This  decision  does  not»  it  is  believedt  lay  down  the  correct  role. 

1  Haii;.Bank,  46  N.  H.  800;  Bell  v.  Packard,  69  Me.  106, 81  Am.  Rep. 
261,  262 ;  Poison  v.  Stewart,  167  Mass.  211,  46  N.  E.  787 ;  Armstrong  v. 
Best,  112  K.  C.  69, 17  S.  E.  14 ;  Wood  v.  Wheeler,  111  K.  C.  281,  16  S.  S. 
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But  if  the  contract  is  entered  into  in  a  State  other  than  the 
party's  domicil,  he  has  not  the  same  right  to  claim  the  protec- 
tion of  his  domiciliary  law.  He  has  voluntarily  entered  into 
another  State  and  has  there  made  an  agreement  with  persons 
who  are  relying  upon  the  law  under  which  he  is  acting.  To  that 
law  he  has  submitted  himself  when  he  makes  the  contract  there, 
and  a  just  comity  will  ordinarily  demand  that  the  sovereignty 
of  that  State  over  all  acts  done  there  should  be  respected  in  other 
States.  Every  element  of  a  contract  may  have  a  separate  situs 
of  its  own,  whose  law  will  govern  the  effect  of  that  element. 
The  making  of  the  contract  may  have  a  situs  separate  from  the 
performance  of  it  and  separate  from  the  eoneideroHon*  The  law 
of  the  place  of  the  making  will  determine  whether  a  contract 
has  been  validly  entered  into ;  the  law  of  the  place  of  perform- 
ance will  determine  whether  it  can  be  legally  performed  there ; 
while  the  law  of  the  situs  of  the  consideration  will  determine 
the  legality  and  sufficiency  of  the  consideration.  These  are 
elementary  principles  governing  contracts  which  will  be  fully 
discussed  hereafter.'  If  a  party  has  not  the  legal  capacity,  he 
cannot  enter  into  a  valid  contract;  if  he  has  the  capacity,  he 
may.  This  question  must  be  determined  at  the  time  he  enters 
into  the  contract,  not  when  he  comes  to  perform  it.  It  pertains 
therefore  to  the  making  of  the  contract,  and  hence  the  element 
of  capacity  must  be  given  the  same  situs  that  belongs  to  the 
making  of  the  contract. 

For  these  reasons,  the  general  principle  of  private  interna- 
tional law  is  that  the  capacity  of  the  party  to  make  a  contract, 
whether  executory  or  executed,  is  governed  by  the  law  of  the 
actual  (not  the  legal)  situs  of  the  contracting  party  at  the  time 
he  enters  into  the  contract;  or,  to  put  it  in  different  form,  by 
the  law  of  the  place  where  the  contract  is  entered  into.  This  is 
known  as  the  lex  loei  celebrationis  of  the  contract,  in  contra* 

418 ;  Hanover  Nat.  Bank  v,  Howell,  118  N.  C.  S71,  28  S.  E.  1005,  1006 ; 
Taylor  v.  Sharps  108  N.  C.  877, 18  S.  £.  188 ;  Robinson  v.  Queen,  87  Tenn. 
445,  11  8.  W.  88,  8  L.  B.  A.  214 ;  Kerr  v.  Urie,  88  Md.  72,  87  Atl.  789  ; 
Union  Bank  v.  Hartwell,  84  AU.  879,  4  So.  156 ;  Freeman's  Appeal,  68  Conn. 
583,  87  AtL  420.  See  MUler  v.  Campbell,  140  N.  T.  457,  85  N.  £.  651. 
«  Post,  SS  167-179. 
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distinction  to  the  lex  loei  goliUianisy  or  the  law  of  the  place 
where  the  contract  is  to  be  performed.  The  proper  law  then  to 
determine  the  capacity  to  contract  is  the  lex  eelebraiumu  of  the 
contract.' 

But  this  general  principle  is  subject  to  qualification  when  the 
domicU  of  the  party  is  the  forum.  Under  these  circumstances, 
upon  the  exceptional  ground  (already  discussed)  of  protection 
to  its  citizens  as  well  as  of  public  policy^  the  lex  fori  (which  will 
also  be  the  lex  domicilii)  will  be  sometimes  substituted  for  the 
proper  law.  It  is  believed  however  that  even  the  courts  of  the 
domicil  will  follow  the  lex  celebrationis  of  the  contract  in  de- 
termining the  capacity  of  its  citizen  to  enter  into  the  contract, 
except  where  the  incapacity  imposed  by  the  law  of  the  domicil 
is  general  or  total,  such  as  the  common  law  disabilities  of  cover- 
ture.  Only  in  such  pronounced  instances  of  a  policy  of  protec- 
tion towards  its  citizens  who  are  7wn  sui  juris  will  the  courts  of 
the  domicil  enforce  their  own  laws. 

Hence^  if  the  law  of  the  domicil  and  forum  only  declares  a 
few  of  a  married  woman's  contracts  void,  and  suit  is  brought 
there  upon  a  contract  made  by  her  in  another  State  and  there 
valid,  which  is  one  of  those  declared  to  be  beyond  her  capacity 
by  her  domiciliary  law,  the  contract  will  still  be  enforced  against 

*  See  Milliken  v.  Pratt,  125  Mass.  874,  28  Am.  Bep.  241 ;  Roes  v.  Boas,  129 
Mass.  243, 246,  87  Am.  Rep.  821 ;  Bell  r.  Packaid,  69  Me.  106, 81  Am.  Rep.  251, 
258 ;  Campbell  v.  Crampton,  2  Fed.  417, 421,  428  ;  ICatthews  v.  Morohison,  17 
Fed.  760  ;  Saal  v.  His  Creditors,  5  Mart.  N.  s.  (La.)  569, 16  Am.  Deo.  212,  226 ; 
Wilder's  Successioii,  22  La.  Ann.  219, 2  Am.  Bep.  721 ;  Pearl  v.  Hansbroogh, 
9  Humph.  (Tenn.)  426;  Robinson  v.  Queen,  87  TenxL  445,  11  S.  W.  88, 
8  L.  B.  A.  214 ;  Annstroug  v.  Best,  112  N.  C.  59,  17  S.  K  14 ;  Wood  v. 
Wheeler,  111  N.  C.  281,  16  S.  E.  418,  419  ;  Taylor  r.  Sharp,  108  K.  C.  877, 
18  S.  E.  188,  189;  Freeman's  Appeal,  68  Conn.  538,  87  Atl.  420 ;  Dougherty 
V.  Snyder,  15  3.  &  R.  (Penn.)  84, 16  Am.  Dec.  520;  Baum  v.  Birchall,  150 
Peun.  St.  164,  24  Atl.  620.  As  was  said  in  a  well  eonsidered  case :  **  Upon 
principle,  no  reason  can  be  alleged  why  a  contract,  void  for  want  of  capacity 
of  the  party  at  the  place  where  it  is  made,  should  be  held  good  because  it  pro 
yides  tiiat  it  shall  be  performed  elsewhere,  and  nothing  can  be  found  in  any 
abjudicated  case  or  text-book  to  support  such  a  conclusion.  It  is  a  solecism 
to  speak  of  that  transaction  as  a  contract,  which  cannot  be  a  contract  because 
of  the  inability  of  the  parties  to  make  it  sucL"  Campbell  v.  Crampton,  2  Fed. 
417,  428. 
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her  even  in  her  domiciL  The  protective  policy  of  the  domicil 
is  partial  only,  and  its  enforcement  of  less  importance  to  the 
community  than  the  general  policy  of  recognizing  the  binding 
effect  of  contracts  and  the  sovereignty  of  another  State  over  all 
matters  arising  within  its  jurisdiction.^  But  if  the  law  of  the 
domicil  (and  forum)  imposes  a  tottU  incapacity  to  contract  on 
the  part  of  its  married  women,  the  need  for  this  stringent  policy 
ot  protection  cannot  be  removed  by  the  voluntary  act  of  the 
woman  in  making  her  contract  in  another  jurisdiction.  It  is 
against  just  these  voluntary  acts  that  the  policy  of  such  laws  is 
directed.  In  such  cases  therefore,  when  it  is  attempted  to  en- 
force the  woman's  contract  in  the  courts  of  her  domicil,  the  law 
of  the  forum  (and  domicil)  will  be  generally  substituted  for  the 
proper  law  (the  lex  celebrationis  of  the  contract),  upon  the 
ground  that  this  policy  of  protection  to  the  married  women  of 
the  State  is  too  important  a  policy  to  be  overridden  by  a  foreign 
law,  even  when  that  is  the  ^^  proper  law."  * 

In  Milliken  v.  Pratt,*  a  leading  case,  a  married  woman  dom« 
foiled  in  Massachusetts  made  a  contract  in  Maine  as  guarantor 
for  her  husband  The  contract  was  valid  in  Maine,  but  void 
in  Massachusetts,  whose  law,  while  permitting  a  married  woman 
to  contract  generally,  prohibited  her  from  entering  into  con- 
tracts as  surety  for  her  husband.  Suit  being  brought  against 
her  ttpon  the  contract  in  Massachusetts,  it  was  held  that  the 
contract  must  be  enforced,  notwithstanding  the  domiciliary  law. 
In  the  course  of  its  opinion,  the  court  said :  '^  It  is  possible  also 
that  in  a  State  where  the  common  law  prevailed  in  full  force,  by 
which  a  married  woman  was  deemed  incapable  of  binding  her- 
self by  any  contract  whatever,  it  might  be  inferred  that  such 

«  MiUiken  r.  Pratt,  125  Mass.  874,  28  Am.  Bep.  241 ;  Bell  v.  Paclcaid,  69 
Me.  105»  81  Am.  Rep.  251,  252. 

*  Armstrong  v.  Best,  112  N.  C.  59,  17  S.  C.  14;  Hanover  Kat.  Bank  v. 
Howell,  118  N.  C.  271,  28  a  £.  1005,  1006;  MUliken  v.  Ptatt,  125  Maaa.. 
874,  28  Am.  Bep.  241  ;  Freeman's  Appeal,  68  Conn.  588,  87  Atl.  420 ;  Case 
V.  Dodge,  18  R.  I.  661,  29  AtL  785,  786;  Baom  v.  Birohall,  150  Penn.  St. 
164,  24  AtL  620;  Johnston  v.  Oawtrj,  11  Mo.  App  822 ;  Bowles  v.  Field, 
78  Fed.  742,  748  ;  Robinson  v.  Qaem,  67  Tenn.  445, 11  S.  W.  88,  8  L.  B.  A. 
214. 

•  125  Mass.  874,  28  Am.  Rep.  241. 
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an  utter  incapacity,  lasting  throughout  the  joint  lives  of  hus- 
band and  wife,  must  be  considered  as  so  fixed  by  the  settled 
policy  of  the  State  for  the  protection  of  its  own  citizens  that  it 
could  not  be  held  by  the  courts  of  that  State  to  yield  to  the  law 
of  another  State  in  which  she  might  undertake  to  contract/' 

In  Armstrong  v.  Best,^  a  married  woman  domiciled  in  North 
Carolina  entered  into  a  contract  in  Maryland  which  was  valid 
there.  By  the  law  of  North  Carolina  the  married  woman  was 
under  the  general  common  law  disabilities,  and  was  totally  in- 
competent to  enter  into  contracts.  Suit  being  brought  thereon 
in  North  Carolina,  the  court  held  that  it  muist  enforce  the  law 
of  North  Carolina  (the  law  of  the  domicil  and  forum)  rather 
than  the  law  of  Maryland  (the  lex  celebrationis  and  the  proper 
law).  The  court,  in  its  opinion,  thus  refers  to  Milliken  v.  Pratt 
in  speaking  of  the  necessity  for  sometimes  substituting  the  law 
of  the  forum  and  domicil:  ''That  this  qualification  is  appli« 
cable  to  cases  like  the  present  is  manifest,  not  only  by  reason 
and  necessity,  but  also  by  the  decisions  of  other  courts.  Even 
in  Milliken  v,  Pratt,  in  which  the  lex  loci  contractus  is  pushed 
to  the  extreme  limit,  it  is  suggested  that  where  the  incapacity 
of  a  married  woman  is  the  settled  policy  of  the  State  'for  the 
protection  of  its  own  citizens,  it  could  not  be  held  by  the  courts 
of  that  State  to  yield  to  the  law  of  another  State,  in  which  she 
might  undertake  to  contract.' " 

A  fortiori^  if  the  policy  of  protection  to  its  citizens  adopted 
by  the  law  of  the  domicil  and  forum  is  not  so  pronounced  as  to 
render  the  contract  void  at  all,  but  only  voidable,  the  proper 
law  (lex  celebrationis)  will  be  enforced  even  in  the  domiciliary 
courts. 

Thus  it  is  the  well  settled  rule  that  the  liability  of  an  infant 
upon  his  contracts  is  to  be  determined,  even  in  the  courts  of  his 
domicil,  by  the  lex  celebrationis  of  his  contract,  not  by  the  law 
of  the  domicil  and  forum.' 

7  112  N.  C.  69, 17  S.  E.  14. 

>  Male  V,  Roberts,  8  Eop.  168 ;  Thompton  v.  Eetcham,  8  Johns.  (N.  Y.) 
189;  Saul  v.  His  Creditors,  5  Mart.  K.  8.  (La.)  569,  16  Am.  Dec.  212,  226; 
WUder^s  Snccession,  22  La.  Ann.  219,  2  Am.  Rep.  721,  724-725  ;  Milliken  v. 
Pratty  125  Mass.  874,  28  Am.  Rep.  241.    See  Campbell «.  Crampton,  2  Fed. 
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§  73.  Same  —  Capaoitj  to  Marry.  —  Notwithstanding  some 
strong  dicta  to  the  effect  that  the  ^'proper  law"  to  determina 
the  capacity  to  marry  is  the  lex  domicilii  of  the  parties  at  the 
time  of  the  marriage^^  the  contract  of  marriage  is  helieved  to  he 
govemedi  in  respect  to  the  parties'  capacity  to  enter  into  the 
contract,  hy  substantially  the  same  principles  as  other  contracts. 

If  at  the  time  of  the  marriage  the  actual  and  legal  situs  of  the 
parties  coincide,  in  other  words  if  the  marriage  takes  place  in 
the  parties'  domicil,  the  law  of  the  domicil  will  govern  their 
capacity,  no  matter  where  the  question  arises.  In  such  case 
there  is  no  particular  foreign  element.  The  domicil  of  both  the 
parties  coincide  with  the  place  of  celebration  of  the  marriage. 
The  law  of  that  place  will  therefore  control  in  all  respects,  even 
when  the  marriage  is  called  in  question  elsewhere  as  being  con- 

417,  422.  Indeed,  it  can  hardly  be  said  with  accoracy  that  a  matter  whicK 
renders  a  contract  voidable  merely  is  a  matter  of  eapacUy  to  make  the  con- 
tract at  all.  On  the  contrary,  the  capacity  (of  an  infant,  for  example)  to 
enter  into  the  contract  is  conceded.  It  ia  rather  in  the  nature  of  a  privilege 
accorded  to  him  to  disaffirm  the  contract  after  he  has  entered  into  it.  In  any 
event  however  the  privilege  attaches,  if  at  all,  at  the  time  he  erUen  into  the 
contract,  so  that  the  conclnsion  remains  ondistarbed  that  the  situs  of  his 
privilege  is  the  locns  celebrationis  of  his  contract,  aud  its  "proper  law^"  the 
lez  celebrationis. 

So  it  is  also  in  other  casos  where  the  contract  is  voidable  merely,  not  void. 
Thus  causes  existing  at  the  time  of  a  marriage  which  render  it  voidahU  only, 
and  do  not  avoid  it  ipoo  fado^  can  hardly  be  called  cases  of  incapacity  to 
marry,  for  the  marriage  is  a  legal  marriage,  notwithstanding  the  existence  of 
these  defects,  unless  avoided  during  the  lifetime  of  the  parties.  Despite  the 
ohstades  interposed  by  the  law,  the  fact  remains  that  the  parties  are  oapaiiU 
of  entering  into  a  marriage  contract  that  the  law  may  recognize  as  legal  and 
valid.  Such  matters  go  to  the  validity  of  the  contract  itself,  rather  than  to 
the  capacity  of  the  parties  to  enter  into  the  contract.    See  post,  §  78. 

1  Brook  V.  Brook,  9  H.  L.  Gas.  198 ;  Shaw  v.  Gould,  L.  R.  8  H.  L.  88  ; 
Sottomayor  v,  De  Barros,  8  P.  D.  5,  7;  Udny  v.  Udny,  1  H.  L.  Sc  441,  457; 
Kinney  v.  Com.,  80  Gratt  (Ya.)  858;  Greenhow  v.  James,  80  Ya.  636 ;  State 
V.  Ross,  76  N.  C.  242,  22  Am.  Bep.  678 ;  Stote  v.  Kennedy,  76  N.  0.  251, 
22  Am.  Rep.  683 ;  Campbell  v.  Grampton,  2  Fed.  417.  See  Dicey,  Confl.  L. 
642  et  seq.  In  most  of  these  cases  the  domieil  was  the  forum.  But  see  Sotto- 
mayor V,  De  Barros,  supra,  where  it  was  held  that  a  marriage  in  England 
between  two  first  cousins  domiciled  in  Portugal,  whose  law  forbade  such  roar« 
riagra,  would  be  held  void  in  England,  though  the  English  law  did  not  pro* 
hibit  first  cousins  from  marrying. 
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trary  to  the  law  of  the  foruniy  unless  it  he  contra  bonas  mores, 
as  polygamousi  or  uniyersally  incestuous.' 

Thus,  in  State  v,  Boss,'  a  white  woman  residing  in  North  Garo- 
lina  left  that  State  and  went  to  South  Carolina^  with  the  purpose 
of  there  marrying  and  living  with  a  negro  man  residing  in  the 
latter  State.  The  marriage  was  valid  in  South  Garolin%  hut 
void  in  North  Carolina.  Some  time  after  the  marriage,  the 
parties  determined  to  remove  to  North  Carolina.  Being  in* 
dieted  there  for  fornication  in  living  and  cohahiting  together 
without  heing  lawfully  married,  they  pleaded  the  South  Garo- 
lina  marriage.  The  court  held  it  a  good  defense,  since  hoth 
parties  were  domiciled  in  South  Carolina  when  the  marriage  was 
contracted* 

If  the  parties  are  domiciled  in  one  State  by  whose  law  they 
are  prohibited  to  marry,  but  the  marriage  occurs  in  another 
State  where  such  marriages  are  permitted,  and  the  validity  of 
the  marriage  is  impugned  in  the  latter  or  any  third  State,  the 
general  rule  is  that  the  lex  celebrationis,  not  the  lex  domicilii, 
will  govern.* 

But  if,  under  the  circumstances  last  stated,  the  validity  of  the 
marriage  is  questioned  in  the  courts  of  the  domiciZ,  much  con- 
flict has  arisen  amongst  the  authorities  as  to  the  law  which  shall 
dominate. 

Many  of  the  decisions  hold  that  the  lex  celebrationis  must 
govern  the  capacity  of  the  parties  to  enter  into  the  contract,  as 
well  as  the  formal  validity  of  the  wedding  ceremony,^  no  matter 

<  State  V,  Rofls,  76  N.  C.  242,  22  Am.  Rep.  678 ;  Harral  v.  HamI,  89 
K.  J.  £q.  879,  61  Am.  Rep.  17,  25 ;  West  Cambridge  9.  Lexington,  1  Pick. 
(Mass.)  506,  11  Am.  Dec.  281;  SaUon  v.  Warren,  10  Met  (Mass.)  451. 
Polygamoos  and  incestuous  marriages  are  always  void  in  Christian  countries, 
though  valid  where  contracted.     Post,  {  75. 

»  76  N.  C.  242,  22  Am.  Rep.  678. 

«  Story,  Confl.  L.  §(  79,  89 ;  Roes  v.  Ross,  129  Mass.  248,  247-248,  87 
Am.  Rep.  821;  Cnmmington  v,  Belchertown,  149  Mass.  828,  226,  21  N.  S. 
485 ;  Campbell  p.  Crampton,  2  Fed.  417,  424 ;  Dickson  a  Dickson,  1  Terg. 
(Tenn. )  110,  24  Am.  Dec.  444 ;  Both  v.  Roth,  104  111.  85,  44  Am.  Rep.  81, 
82 ;  Succession  of  Hernandez,  46  La.  Ann.  962,  24  L.  B.  A  881,  841-842. 
But  see  Sottomayor  v.  De  Barros,  8  P.  D.  5,  7. 

•  It  is  uniTersally  conceded  that  the  forms  and  solemnities  of  the  wedding 
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how  opposed  to  the  policy  of  the  domicil  and  foram  a  marriage 
between  the  parties  may  be  (if  not  immoral),  preferring  before 
any  special  policy  of  the  domicil  the  general  policy  which  looks 
to  the  upholding  of  marriages  valid  where  contracted.*  And 
these  courts  hold  to  this  view  even  though  the  parties  have  con- 
tracted the  marriage  abroad  in  order  to  erade  the  domiciliary 
law.  Under  this  line  of  decisions,  nothing  but  a  statute  of  the 
domicil  explicitly  declaring  such  a  marriage  between  its  citizens 
void,  though  entered  into  ahroadj  will  be  permitted  to  outweigh 
the  general  and  important  policy  of  upholding  marriages. 

Thus,  in  a  leading  Massachusetts  case/  a  white  person  and  a 
negro,  resident  in  Massachusetts,  went  to  Rhode  Island  and 
were  there  married,  intending  to  evade  the  law  of  Massachusetts, 
which  invalidated  such  marriages.  They  then  returned  to  Mas- 
sachusetts. The  validity  of  the  marriage  being  called  in  ques- 
tion before  the  courts  of  Massachusetts  (the  domicil  and  forum), 
the  court  sustained  the  marriage,  inasmuch  as  it  was  valid  in 
Bhode  Island.  In  the  course  of  its  opinion,  the  court  said: 
*  ^  Motives  of  policy  may  likewise  be  admitted  into  the  consid- 
eration of  the  extent  to  which  this  exception  is  to  be  allowed  to 
operate.  If  without  any  restriction,  then  it  might  be  that 
incestuous  marriages  might  be  thus  contracted.  But  it  is  not 
to  be  inferred  from  a  toleration  of  marriages  which  are  pro- 
hibited merely  on  account  of  political  expediency^  that  others 
which  would  tend  to  outrage  principles  and  feelings  of  all  civil- 
ijEed  nations  would  be  countenanced.'' ' 

•re  to  be  regulated  in  all  cases  by  the  law  of  the  dtus  of  the  oelebratioQ  (lex 
celebratioiiiB).    See  post,  §  77. 

*  Med  way  «.  Needham,  16  Haas.  157, 6  Am.  Dec.  181 ;  Putnam  v.  Putnam, 
8  Pick.  (Mass.)  488 ;  Com.  v.  Lane,  118  Maas.  458,  18  Am.  Rep.  509 ;  Ross  v, 
Ross,  129  Mass.  248,  247-248,  87  Am.  Bep.  821 ;  Omnmington  v.  Belcher- 
town,  149  Mass.  223,  226,  21  N.  £.  485  ;  Van  Yoorhis  v.  Brintnall,  86  N.  T. 
18,  25,  40  Am.  Rep.  505 ;  Thorp  v.  Thorp,  90  N.  T.  602 ;  Moore  v.  Hegeman, 
92  N.T.  521,  44  Am.  Rep.  408;  Stevenson  v.  Gray,  17  B.  Mon.  (Ky.)  198. 

T  Medway  v.  Needham,  16  Mass.  157,  6  Am.  Dec  181. 

*  But  matters  of  political  expediency  may  become  of  a*  tremendous  im« 
portance  as  matters  of  moral  expediency.  It  most  be  remembered  that  at  the 
date  of  this  decision  (1819)  there  were  (and  stiU  are)  comparatiyely  few  no* 
groes  in  Massachusetts,  and  the  policy  which  dictated  thii  statute  had  ceased 
to  be  of  great  importance* 
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In  a  Kentucky  case,*  a  man  and  the  widow  of  his  deceased 
nncle,  while  domiciled  in  Kentucky,  where  they  were  prohibited 
from  marrying,  went  into  Tennessee,  where  no  such  prohibition 
existed,  and  were  there  married,  and  then  returned  to  Kentucky. 
The  court  of  the  domicil  pronounced  the  marriage  good. 

In  Van  Voorhis  »•  Brintnall,*^  the  law  of  New  York  provided 
that,  upon  a  divorce  for  adultery,  the  court  might  decree  that 
the  guilty  party  should  not  marry  again  during  the  lifetime  of 
the  consort.  A  marriage  between  E  and  B  was  dissolved  there 
on  the  ground  of  B's  adultery,  the  parties  being  domiciled  in 
New  York;  and  the  court  ordered  that  B  should  not  marry 
during  E's  lifetime.  Thereafter  B  went  to  Connecticut,  E  be* 
ing  still  alive,  and  there  married  I,  also  a  resident  of  New  York. 
B  and  I  went  to  Connecticut  for  the  purpose  of  evading  the  New 
York  law,  and  returned  to  New  York  on  the  day  of  the  marriage, 
which  was  valid  under  the  laws  of  Connecticut.  The  New  York 
court  held  that,  although  the  marriage  would  have  been  invalid 
if  celebrated  there,  it  must  be  considered  as  valid  in  New  York 
because  valid  where  it  was  celebrated,  and  that  the  issue  of  the 
marriage  were  therefore  legitimate  in  New  York,  and  entitled 
to  share  with  the  children  of  the  first  marriage  under  a  devise 
^'to  the  issue  of  B." 

On  the  other  hand,  many  courts,  attaching  greater  weight  to 
the  particular  domestic  policy  than  to  the  general  policy  which 
seeks  to  uphold  marriages  bona  fide  entered  into  between  the 
parties,  will  be  found  to  have  arrayed  themselves  in  favor  of 
the  enforcement  of  the  law  of  the  domicil  and  forum,  in  those 
cases  where  the  domestic  policy  is  so  important  and  pronounced, 
or  the  evils  it  aims  to  avert  are  so  imminent,  as  to  justify  such 
a  course.  ^^  In  the  view  of  this  line  of  decisions,  the  ^t  that 
the  statutes  of  the  domicil  are  so  framed  as  explicitly  to  prohibit 

*  Stevenson  v.  Oray,  17  B.  Mon.  (Ey.)  198. 

10  86  K.  T.  18,  40  Am.  Rep.  505. 

u  Kinney  v.  Com.,  80  Gratt  (Ya.)  858 ;  State  v.  Kennedy,  78  N.  0.  251, 
22  Am.  Rep.  688  ;  Jack^n  v.  Jackson,  82  Md.  17, 88  Atl.  817,  819 ;  Williams 
V.  Gates,  5  Ired.  L.  (N.  C.)  585 ;  Pennegar  v.  SUte,  87  Tenn.  244,  10  S.  W. 
805,  2  L.  R.  A.  708  ;  Ex  parte  Kinney,  8  Hnghes  (U.  S.),  1,  20-21 ;  State  v. 
Tatty,  41  Fed.  758,  759-760 ;  True  v.  Ranney,  21  N.  H.  52, 58  Am.  Dec  164 1 
Bxook  V,  Brook,  9  H.  L.  Gas.  193. 
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such  marriages  bj  its  cituensy  eren  when  entered  into  abroad, 
is  only  one  evidence  of  the  importance  attached  to  its  policy  by 
the  State  of  the  domicil  and  forum.  But  other  evidences  of  the 
importance  of  the  domestic  policy,  in  the  absence  of  such  statute, 
are  not  excluded." 

No  finer  illustration  of  the  manner  in  which  this  divergence 
of  view  comes  about  can  be  found  than  that  presented  in  the 
comparison  of  the  cases  arising  upon  the  validity  of  marriages 
between  white  persons  and  negroes,  valid  where  contracted,  but 
prohibited  by  the  law  of  the  domicil  and  forum.  In  Mas- 
sachusetts, where  negroes  are  few,  it  has  been  held  under  such 
a  state  of  facts  that  the  law  of  the  domicil  and  forum  (Massa- 
chusetts) could  not  be  invoked  to  annul  a  marriage  between  its 
citizens,  validly  contracted  elsewhere.  On  the  other  hand, 
under  precisely  similar  circumstances  it  has  been  held  by  the 
courts  of  the  Southern  States,  where  neg^roes  are  numerous  and 
marriages  between  them  and  the  whites  are  regarded  justly  as 
most  contrary  to  public  policy  and  expediency,  as  well  as  utterly 
repugnant  to  the  sentiment  of  the  people,  that  marriages  of  this 
sort  will  not  be  sustained  in  the  domicil  and  forum,  though 
validly  contracted  by  its  citizens  in  another  jurisdiction,  even 
in  the  absence  of  a  statute  embracing  such  marriages  when  con- 
tracted abroad." 

The  true  principle  is  that  it  is  a  question  of  policy,  which 
each  State  must  determine  for  itself  according  to  the  conditions 
prevailing  there,  so  far  as  its  own  citizens  are  concerned,  and  it 
may  determine  the  question  as  well  through  its  courts  as  its 
legislature.  As  the  North  Carolina  court  expresses  it  in  State 
V.  Kennedy:  ^*  '^ When  it  is  conceded,  as  it  is,  that  a  State  may 

}^  See  State  V.  Tatty,  41  Fed.  758  ;  Ex  parte  Kinney,  8  Hngbee  (U.  S. ),  1  ; 
State  V.  Kennedy,  78  K.  C.  251,  22  Am.  Bep.  888,  884 ;  Pennegar  v.  State, 

87  Tenn.  244, 10  S.  W.  805,  2  L.  R.  A.  708 ;  Jackson  v.  Jackson,  82  Md.  17, 

88  Atl.  817,  819. 

u  Kinney  v.  Com.,  80  Qratt  (Va.)  858 ;  State  v.  Kennedy,  78  N.  C.  251, 
22  Am.  Rep.  888  ;  Ex  parte  Kinney,  8  Hnghes,  1 ;  State  v.  Tntty,  41  Fed.  758. 
See  also  Jackson  v.  Jackson,  82  Md.  17,  88  AtL  817,  810;  Pennegar  v.  State, 
87  Tenn.  244,  10  S.  W.  805,  8  I^  R.  A.  708. 

M  78  K.  C.  251,  22  Am.  Rap.  888,  684.  And  the  same  prmrifU,  though 
with  the  opposite  resnlt,  was  applied  in  Medway  v.  Needham,  18  Mass.  157, 
9  Am.  Deo.  181. 
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by  legislation  extend  her  law  prescribing  incapacities  for  con« 
tracting  marriage  oyer  her  own  citizens  who  contract  marriages 
in  other  countries  by  whose  law  no  snch  incapacities  exist,  as 
Massachusetts  did  after  the  decision  of  Medway  v.  Needham, 
the  main  question  is  conceded,  and  what  remains  is  of  little 
importance.  Nothing  remains  but  the  question  of  legislative 
intent,  to  be  collected  from  the  statute/' 

Nor  has  this  divergence  always  been  confined  to  cases  of  mar- 
riages between  white  persons  and  negroes.  The  same  difference 
of  opinion  appears  with 'respect  to  the  importance  to  be  attached 
to  the  domestic  policy  prohibiting  certain  relatives  from  marry- 
ing.^* So  abo  a  like  difference  of  opinion  has  been  manifested 
in  the  effect  of  a  foreign  marriage  by  a  guilty  party  to  a  divorce 
suit  who  has  been  prohibited  to  marry  again. ^* 

It  is  to  be  observed  that  if  the  parties  remove  from  the  State 
of  their  domicile  with  the  bona  fide  intent  to  become  domiciled 
in  another  State^  and  having  settled  there  then  marry  according 
to  its  laws,  the  marriage,  though  prohibited  by  the  law  of  their 
first  domicil,  will  be  deemed  valid  everywhere,  even  in  the  first 
domioily  should  they  afterwards  return  thither  either  tempo- 
rarily or  permanently.^' 

If  the  parties  to  the  marriage  are  domiciled  in  different  SUUee 

^  For  example,  compare  Brook  v.  Brook,  0  H.  L.  Cas.  108  (in  which  a 
marriage  contracted  in  Holland,  between  a  domiciled  Bnglishman  and  hii 
deceased  wife's  sister,  who  had  met  there  casually,  not  by  design,  was  held  to 
be  void  in  England,  becanse  within  degrees  of  kindred  prohibited  by  English 
law)  with  Stevenson  o.  Gray,  17  B.  Mon.  (Ey.)  19S,  already  quoted,  and  Com. 
9.  Lane,  118  Mass.  468,  18  Am.  Rep.  509.  The  latter  case  criticises  Brook  «. 
Brook  very  severely.  And  perhaps  the  enforcement  of  a  domestic  policy  of  that 
nature  at  the  expense  of  international  comity  is  going  a  little  further  than 
sound  judgment  warrants.  In  England  however  the  lex  domicilii  is  regarded 
as  the  **prcptT  law."    See  Sottomayor  v,  De  Barros,  8  P.  D.  6,  7. 

^  Compare  Yan  Yoorlus  r.  Biintnall,  86  N.  Y.  18,  35,  40  Am.  Rep.  506 
(already  quoted),  and  Com.  v.  Lane,  118  Mass.  458,  18  Am.  Rep.  609,  with 
Pennegar  v.  Stete,  87  Tenn.  244,  10  S.  W.  806,  2  L.  R.  A.  708.  See  post, 
8  74. 

17  State  o.  Roai,  76  N.  C.  242,  22  Am.  Rep.  678;  West  Cambridge  v. 
Lexington,  1  Pick.  (Mass.)  606,  11  Am.  Dec.  281.  See  Cummington  v, 
Belchertown,  149  Mass.  228,  227,  21  N.  £.  486 ;  Sutton  v.  Warren,  10  Met 
(Mass.)  46L 
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at  the  time  of  the  mamage^  perplexing  qaestions  may  arise. 
Suppose  the  law  of  the  intended  husband's  domicil  prohibits 
the  marriage^  while  that  of  the  intended  bride's  does  not,  or 
vice  verscLj  what  law  shall  goyem  ?  The  solution  of  such  ques- 
tions will  be  found  in  the  principles  above  stated.  The  mar* 
riage,  if  yalid  where  contracted,  will  be  valid  everywheroy 
except  in  the  State  whose  policy  towards  its  own  citizens  has 
been  violated.  In  the  latter  State  the  marriage  will  be  annulled 
or  sustained  according  to  the  view  its  courts  take  of  the  relative 
importance  of  the  policies  involved,  or  their  view  of  the  legisla- 
tive intent.  But  it  must  not  be  forgotten  that  after  the*  mar- 
riage the  parties  will  generally  reside  in  the  husband's  domicile 
not  in  the  wife's.  Hence  the  importance  to  be  attached  to  the 
policy  of  the  wifffn  prior  domicil  will  not  usually  be  so  great 
as  that  attached  to  the  policy  of  the  husband's  domicil. 

§  74:  Partloular  Inoapaoitiea  to  Marry  —  Ghillty  Party  to 
DlToroe  prohibited  to  Bfany  again.  —  In  the  preceding  section 
the  general  principles  rej^lating  matrimonial  incapacity  have 
been  considered,  and  incidentally  the  disabilities  imposed  by 
consanguinity  or  affinity  and  by  the  evils  of  miscegenation  have 
been  discussed  pretty  fully,  and  the  former  will  be  soon  ad- 
verted to  again.^  The  disability  to  marry  again  imposed  under 
the  laws  of  many  States  upon  the  guilty  party  in  a  divorce  de* 
serves  special  attention* 

In  many  of  the  States  the  legislatures  have  enacted  that  a 
guilty  party  shall  not  remarry  during  the  lifetime  of  the  in- 
nocent consort,  or  else  they  have  given  to  the  courts  the  power 
to  make  such  decree.  What  will  be  the  effect  if  the  party 
does  marry  again  ? 

If  no  foreign  element  is  introduced  into  the  case,  it  is  not  a 
•  question  of  international,  but  strictly  of  municipal  law,  with 
which  we  have  no  concern.  Such  will  be  the  case  when  the 
divorce  takes  place  in  the  domicil  of  both  the  parties,  and  the 
subsequent  marriage  occurs  in  the  same  State,  and  the  question 
arises  there  for  decision.  Here  there  is  no  foreign  element. 
But  if  the  question  arises  elsewhere,  or  if  the  subsequent  mar- 
riage occurs  in  a  State  other  than  the  domicil,  or  if  the  party 

1  Poat,J76. 
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prohibited  to  remarry  is  not  domiciled  in  the  State  where  the 
divorce  is  granted,  a  foreign  element  is  introduced  which  mast 
be  reckoned  with  in  the  final  determination  of  the  law  which 
should  govern  the  validity  of  the  second  marriage.  There  are 
a  number  of  important  distinctions  to  be  noted  here^  to  some  of 
which  attention  will  now  be  directed. 

In  all  such  cases,  the  first  question  is :  Did  the  court  decree- 
ing the  diyorce  have  jurisdiction  of  the  guilty  party?  The 
essentials  to  give  a  court  jurisdiction  to  make  a  decree  of  divorce 
which  will  be  binding  in  other  States  are  considered  hereafter 
at  large.'  A  very  brief  summary  is  all  that  will  be  attempted 
here. 

For  the  purposes  of  the  divorce  itself,  if  the  parties  are 
domiciled  in  the  State  of  divorce,  its  courts  will  have  juris* 
diction,  whether  or  not  the  defendant  is  personally  before  the 
court.  The  suit  for  divorce  is  a  proceeding  in  rem  to  dissolve 
the  marriage  status,  and  according  to  the  better  opinion  does 
not  require  a  personal  service  upoi\  nor  appearance  by  the 
defendant  in  order  to  give  to  the  court  jurisdiction  of  the  cause 
and  to  its  decree  an  extra-territorial  operation.'  But  when  to 
the  decree  of  divorce  is  superadded  an  order  that  the  guilty 
party  shall  not  marry  again,  the  question  arises  whether  this 
part  of  the  order  is  a  decree  in  rem  (like  the  divorce  itself)  or  a 
decree  in  personam.  If  the  latter,  in  order  to  be  exterritorially 
binding  upon  the  defendant,  he  or  she  must  voluntarily  appear 
or  be  personally  served  with  process  within  the  jurisdiction  of 
the  court.*  Whether  it  shall  be  deemed  a  proceeding  in  rem  or 
in  personam  depends  upon  the  question  whether  the  prohi- 
bition to  remarry  is  looked  upon  as  a  denial  of  relief  to  the 
guilty  party,  leaving  him  (or  her)  still  married,  as  has  been 
sometimes  averred,*  or  whether  it  is  regarded  as  merely  inflict- 
ing a  punishment  upon  him  for  his  wrong-doing,  while  still 
giving  full  effect  to  the  divorce  itself  as  to  both  parties.     The 

*  See  post,  SS  88  et  seq. 

•  Post,  §  89. 

*  See  post,  §S  85,  95. 

•  See  Elliott  v.  ElUott,  88  Md.  858,  868  ;  Williams  v.  Oates,  5  lied.  L. 
(K.  C.)  585,  588  ;  Calloway  v.  Bryan,  6  Jonas  L.  (N.  C.)  570. 
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weight  of  reason  and  authority  is  decidedly  in  favor  of  the  latter 
view,  that  it  is  a  mere  penalty  or  punishment.* 

If  then  it  is  admitted  that  such  an  order  merely  inflicts  a 
penalty  upon  the  guilty  defendant^  without  impairing  his  status 
as  a  single  person,  fixed  hy  the  decree  of  divorce,  the  decree  must 
be  regarded  as  in  personam^  that  is,  he  must  be  before  the  court. 
(It  may  perhaps  be  doubted  if  even  a  personal  service  upon 
him  within  the  territorial  jurisdiction  of  the  court  wiU  suffice^ 
if  not  followed  by  appearance,  for  it  is  in  the  nature  of  a  sen- 
tence pronounced  upon  him  in  a  criminal  proceeding.)  At 
least  if  the  defendant  be  a  non-resident,  served  with  notice  by 
order  of  publication  only,  and  not  voluntarily  appearing,  the 
order  of  the  court  that  he  or  she  shall  not  remarry  cannot  be 
given  any  exterritorial  effect,  for  lack  of  jurisdiction.^ 

But  even  though  we  suppose  the  defendant  domiciled  in  the 
State  where  the  order  is  made,  and  even  though  he  voluntarily 
appears  to  defend  the  suit,  so  that  the  court  has  complete 
jurisdiction  to  make  the  order,  it  will  not  in  general  receive 
exterritorial  recognition  for  the  reason  that  it  is  a  penalty. 
Penal  disabilities,  as  we  have  seen,  are  never  enforced  by  the 
oourts  of  other  States,  nor  recognized  by  them  as  existing,*  even 
though  such  States  themselves  impose  similar  disabilities  upon 
their  own  guilty  citizens,  or  though  the  guilty  party  seeks  to 
evcuU  the  law  of  his  domicil  by  going  elsewhere  to  be  married.* 

*  Huntington  v.  AttriU,  146  U.  S.  S57,6d8 ;  Cnwfoid  v.  SUte,  78  Miss.  172, 
85  L.  B.  A  224,  225 ;  SUte  v.  Weatherbj,  48  Me.  248,  69  Am.  Dec.  59  ;  Van 
Yoorhis  v.  Brintnall,  86  N.  Y.  18,  28-29,  40  Am.  Bep.  505 ;  Wilson  v.  Holt» 
83  Ala.  540,  8  So.  821,  828 ;  Saccession  of  Hernandez,  46  La.  Ann.  962,  24  L. 
B.  A.  88  ;  Dickson  v.  Dickson,  1  Yei>i;.  (Tenn.)  110,  24  Am.  Dec  444 ;  Com.  v. 
I^ne,  118  Mass.  458, 18  Am.  Rep.  509  ;  West  Cambridge  r.  Lexington,  1  Pick. 
(Mass.)  506,  510,  11  Am.  Dec.  281 ;  Mooie  r.  Hegeman,  92  N.  Y.  521,  524, 
44  Am.  Bep.  408. 

V  See  Magoire  v.  Magnire,  7  Dana  (Ey.),  181,  187  ;  Gamer  o.  Gamer,  56 
McL  127 ;  Van  Storch  v.  Griffin,  71  Penn.  St  240. 

*  Ante,  S  10. 

*  Wilson  V.  Holt,  88  Ala.  528,  540,  8  So.  821,  828  ;  Dickson  v.  Dickson, 
1  Yeig.  (Tenn.)  110,  24  Am.  Deo.  444.  See  Saccession  of  Hemandes,  46  La. 
Ann.  962,  24  L.  B.  A  831;  West  Cambridge  v.  Lexington,  1  Pick.  (Mass.) 
506,  510,  11  Am.  Dec.  281. 
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A  fortiori  will  the  domiciliary  prohibitionB  be  disregarded^  if 
the  party  abandons  his  former  domicile  and  becoming  bona  fide 
domiciled  anew  in  another  State,  marries  there.^ 

It  is  to  be  observed  like w  be  that  a  disability  imposed  apon 
the  guilty  party,  not  by  a  decree  of  the  coart,  bat  by  the  statute 
law  itself,  operates  and  is  intended  to  operate  only  upon  citi- 
zens, and  not  upon  strangers,  whether  the  divorce  is  granted 
there  or  elsewhere ;  and  the  disability,  when  thus  imposed,  is 
penal  in  its  nature,  just  as  where  it  is  imposed  by  a  decree  of 
court.  It  will  not  therefore  be  recognized  exterritorially  even  as 
against  citizens  of  the  penalizing  State.  Kor  will  it  be  applied 
even  in  that  State  to  persons  other  than  citizens.^ 

Thus,  in  a  recent  Louisiana  case,^  a  citizen  of  Louisiana  had 
been  divorced  there  for  his  adultery.  The  law  of  Louisiana  in 
such  case  prohibited  the  guilty  party  from  marrying  his  para^ 
mour  during  the  life  of  the  innocent  consort.  He  went  to  New 
York,  and  there  married  another  woman^  afterwards  returning  to 
Louisiana.  Had  this  marriage  taken  place  in  Louisiana  it  would 
have  been  valid.  The  New  York  law  prohibited  a  person  di- 
vorced for  his  own  adultery  to  marry  any  one  during  the  con* 
sort's  lifetime.  The  Louisiana  court  held  that  the  New  York 
law  was  not  applicable  to  a  citizen  of  Louisiana^  and  that  the 
noarriage  was  valid. 

But  in  cases  where  the  disability  is  imposed  by  the  domicil 
of  the  guilty  party,  and  the  validity  of  a  subsequent  foreign 
marriage  is  questioned  there,  there  is  much  the  same  division  of 
opinion  as  in  the  corresponding  case  of  other  incapacities,  and 
upon  the  same  distinctions  there  taken,  namely,  a  comparison  of 
the  respective  importance  to  be  attached  to  the  special  policy 
of  the  domicil  and  forum  (prohibiting  a  guilty  party  to  re- 
marry), with  the  general  policy  of  upholding  marriages.     It 

^  West  Cambridge  v.  Lexington,  1  Pick.  (Mass.)  506,  510, 11  Am.  Deo. 
281 ;  Dickson  v.  Dickson,  1  Tetg.  (Tenn.)  110,  34  Am.  Dec  444;  Fuller 
V.  Fuller,  40  AU.  801  ;  Wilson  v.  Holt,  83  Ala.  528,  8  So.  321,  828 ;  Webb's 
Estate,  1  Tuck.  (N.  T.)  872. 

u  See  cases  before  eitad.  See  Crawford  o.  State^  78  Miss.  172,  18  So.  848^ 
85  L.  R.  A.  224,  825. 

^  Succession  of  Hemandei,  46  La.  Ann.  862,  24  L.  R.  A.  881. 
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is  a  difficult  matter  to  decide^  requiring  a  wise  judicial  discre- 
tion. Even  the  decisions  of  the  same  State  are  not  always 
harmonious.^ 

There  are  other  questions  also  that  arise  under  decrees  and 
statutes  creating  disabilities  of  this  character.  The  contention 
often  relates  not  to  the  validity  of  the  second  marriage  con* 
tracted  elsewhere,  but  to  the  criminal  aspects  of  the  case,  as 
whether  the  guilty  party,  upon  his  return  to  his  domicil  and  his 
cohabitation  there  with  his  second  consort,  is  guilty  of  lewdness, 
fornication,  adultery,  or  bigamy.  It  will  be  observed  that  the 
first  two  offences  above  named  are  based  upon  the  invalidity  of 
the  second  marriage;  while  the  last  two  are  based  upon  the 
theory  that,  so  &r  as  the  accused  is  concerned,  the  first  mar- 
riage  continues  in  existence.  The  party  accused  cannot  be 
guilty  of  lewdness  or  fornication  with  a  woman  who  is  legally 
married  to  him;  he  cannot  be  guilty  of  adultezy  or  bigamy  with 
a  woman  if  he  be  not  already  a  married  man. 

Since  it  is  settled  that  the  prohibition  to  remarry  does  not 
prevent  the  entire  dissolution  of  the  first  marriage  as  to  both 
parties  (it  being  inconceivable  that  there  should  be  a  husband 
without  a  wife,  or  vice  versa),  but  merely  operates  as  a  penalty 
or  punishment  imposed  upon  the  guilty  party,  it  follows  that 
upon  remarriage  that  party  cannot,  merely  because  of  such  re- 
marriage, be  deemed  guilty  of  either  adultezy  or  bigamy .^^  Of 
course,  however,  this  does  not  imply  that  there  cannot  be  a 

^  In  probably  the  minority  of  the  States  where  the  question  has  arisen,  it 
has  been  held  that  the  special  domestic  policy  in  this  instance  shoold  give 
way  to  the  more  general  one  of  aphoMing  marriages  wherever  practicable. 
The  following  decisions  hold  such  a  marriage  valid  even  in  the  domiclL  Conu 
V.  Lane,  118  Mass.  468, 18  Am.  Rep.  609 ;  Putnam  o.  Pntnam,  8  Pick.  (Mass.) 
488 ;  Van  Yoorhis  v.  Brintnall,  86  N.  T.  18,  40  Am.  Bep.  505 ;  Thorp  v. 
Thorp,  00  N.  Y.  802 ;  Moore  v.  Hegeman,  92  N.  Y.  521,  44  Am.  Rep.  408. 
Other  deoiBions  give  precedence  to  tiie  domestic  policy,  and  Sivor  the  inva« 
lidity  of  the  marriage.  West  Cambridge  v.  Lexington,  1  Pick.  (Mass.)  606, 
510,  11  Am.  Dec.  281 ;  Pennegsr  v.  State,  87  Tenn.  244,  10  S.  W.  805, 
2  L. R.  A.708;  Maxahall  v.  Marshall,  4  K.  Y.  Snppl.  449 ;  WUliams  v.  Oates^ 
5  Ired.  L.  (N.  C.)  585. 

^  Com.  V.  Putnam,  1  Pick.  (Mass.)  186;  People  v.  Hovey,  5  Barb.  (N.  Y.) 
117;  Stote  v.  Weatberby,  48  Me.  248,  60  Am.  Dec  59 ;  Cxawfoid  9.  Stats^ 
78  Misa.  172,  85  L.  R.  A.  224,  225, 18  So.  848. 
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statute  proyiding  that  a  guilty  party  so  remarrying  shall  be 
punished  ob  if  he  were  guilty  of  adultery  or  bigamy.  If  there 
be  such  a  statute;  the  effect  of  a  foreign  marriage  by  the  guilty 
party  must  generally  depend  upon  the  express  or  implied  intent 
of  the  statute^  the  tendency  of  judicial  construction  being  op- 
posed to  the  operation  of  the  statute  in  such  a  oaae,  unless  it 
be  specifically  embraced  therein.^* 

On  the  other  hand,  if  the  offence  charged  be  lewdness  or  for- 
nication, the  charge  is  based,  not  on  the  continued  exiBtence  of 
the  former  marriage  status,  but  upon  the  invalidity  of  the  sub- 
sequent union.  In  these  cases  therefore  the  guilt  or  innocence 
of  the  accused  will  turn  upon  the  view  taken  of  the  validity  of 
the  second  marriage,  the  principles  controlling  which  question 
have  already  been  discussed.^ 

In  one  case,  decided  in  New  York,^'  the  question  has  arisen 
whether  or  not  such  foreign  marriage  constituted  a  contempt  of 
the  courts  of  the  domicil  (New  York),  and  it  was  held  that  it 
did  not. 

§  75.  Same— Polygamoiu  and  Inoeatooiui  Ifarrimgea.-— If 
one  having  a  consort  living  and  undivorced  marries  again,  though 
the  subsequent  marriage  should  take  place  in  a  barbarous  State 
where  dual  marriages  are  valid,  it  will  not  be  upheld  in  any 
civilized  country.  It  is  eon^a  bonoe  mores.^  This  is  merely  an 
instance  of  the  operation  of  one  of  the  exceptions  to  the  enforce- 
ment of  a  foreign  law  discussed  in  the  second  chapter  of  this 
work. 

The  same  principles  apply  to  marriages  contracted  between 
relatives  so  near  as  to  cause  the  union  to  be  deemed  incestuous 
and  illegal  in  all  civilized  States.     Prohibitions  of  this  sort 

1*  See  Com.  v.  Leae,  118  Maes.  458,  18  Am.  Rep.  500. 

u  See  Peonegar  v.  State,  87  Tenn.  244, 10  S.  W.  805, 2  L.  B.  A.  708 ;  Stats 
V.  Kennedy,  76  N.  C.  251,  22  Am.  Bep.  688. 

"  Thorp  V.  Thorp,  90  N.  Y.  602. 

1  Bees  V.  Rom,  120  Mass.  248,  247,  87  Am.  Bep.  821 ;  Com.  o.  Lane,  118 
Mass.  458,  468,  18  Am.  Bep.  509 ;  Van  Voorhis  v.  Brintnall,  86  N.  T.  18, 
26,  40  Am.Bep.  505;  Collins  o.  Collins,  80  N.  T.  1;  Hatchings  o.  KimmeU, 
81  Mich.  126,  18  Am.  Bep.  164, 168;  Jackson  v.  Jackson,  82  Md.  17,  88  AtL 
817,  319 ;  Stote  o.  Boss,  76  N.  C.  242,  22  Am.  Rep.  678,  680-681 ;  Campbell 
V.  Crampton,  2  Fed.  417,  424.  See  Trae  r.  Banney,  21  K.  H.  52,  53  Am, 
Dec  164,  166. 
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imposed  by  the  policy  of  the  forum  alone^  or  by  the  policy  of  a 
few  States  merely,  will  not  have  the  effect  necessarily  of  avoid- 
ing a  marriage  between  relations,  valid  where  contracted.*  In 
order  that  the  marriage  shall  universally  be  deemed  invalid 
(though  valid  where  contracted)  the  relationship  must  be  so 
close  as  to  condemn  the  union  in  all  civilized  countries,  and  to 
cause  it  to  be  considered  in  all  Christian  States  as  impious  and 
contra  hono9  mores.  It  is  generally  agreed  that  the  only  mar- 
riages answering  this  description  are  those  contracted  between 
persons  related  by  blood  in  the  lineal  ascending  or  descending 
line,  and  (in  case  of  collateral  relatives)  between  brother  and 
sister.* 

In  case  of  persons  related  in  more  distant  degree,  the  ques- 
tion whether  their  intermarriage  is  valid  will  in  general  depend 
upon  the  lex  celebrationis  of  the  marriage.  If  valid  there,  it 
will  usually  be  held  valid  in  every  State  in  which  it  is  called 
in  question.*  And  if  it  be  absolutely  void  where  contracted, 
it  will  in  general  be  deemed  void  everywhere. 

But  if,  where  contracted,  it  is  merely  voidable  by  decree  of 
court,  and  not  void  per  se,  the  fact  that  the  same  marriage  would 
be  absolutely  void  if  contracted  in  another  State  will  not  jus- 
tify the  courts  of  the  latter  State  in  pronouncing  the  parties  not 
to  be  man  and  wife,  even  though  they  have  since  lived  in  the 
latter  State,  much  less  if  they  are  domiciled  in  the  State  of  the 
marriage.  Such  is  the  rule  when  the  validity  of  the  marriage  is 
questioned  in  a  eoUatercU  proceeding. 

Thus,  in  Sutton  v.  Warren,*  a  marriage  was  contracted  in 

*  See  ante,  §  78.  If  the  question  ariaea  in  the  domicile  the  policy  of  the 
fomm  (and  domidl)  may  be  held  to  be  paramount  to  the  lex  celebrationis  of 
the  marriage. 

*  Story,  Coufl.  L.  |  114 ;  Boea  r.  Roes,  129  Man.  248,  247-248,  87  Am. 
Bep.  821;  Com.  v.  Lane,  118  Mass.  458,  468,  18  Am.  Rep.  509;  Medway 
V.  Needham,  16  Mass.  157,  6  Am.  Dec  181;  Wightman  v.  Wightman, 
4  Johns.  Ch.  (N.  T.)  848,  848-850;  Van  VoorUs  v.  Brintnall,  86  K.  T.  18, 
26,  40  Am.  Bep.  505 ;  Hatchings  o.  Kimmell,  81  Mich.  126, 18  Am.  Bep.  164, 
168 ;  Jackson  v.  Jackson,  82  Md.  17,  88  AtL  817,  819 ;  State  v.  Boas,  76 
K.  G.  242,  22  Am.  Bep.  678,  680-681. 

*  Except  in  certain  cases  where  the  domicil  is  the  forom.    See  ante^  §  78. 

*  10  Met  (Mass.)  451. 

11 
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England,  the  domicil  of  the  parties,  between  a  man  and  his 
mother's  sister.  8uch  marriage  was  not  yoid  by  English  law 
prior  to  the  statute  of  6  Wm.  IV.  c.  54^  but  only  voidable  in 
the  Ecclesiastical  Court.  The  marriage  took  place  before  the 
statute.  The  parties  removed  to  Massachusetts,  about  one  year 
after  the  marriage,  by  the  law  of  which  State  a  marriage  be- 
tween such  relatives  was  absolutely  void.  The  wife,  Ann  Sut- 
ton, lent  money  to  Warren  on  his  note,  which  was  not  paid, 
whereupon  the  husband  sued  Warren  upon  the  note;  and  objec- 
tion being  made  that  he  was  not  the  husband  of  Ann,  the  court 
held  that  the  marriage,  not  being  void  in  England  but  voidable 
only  and  not  avoided,  could  not  be  attacked  collaterally  in 
Massachusetts  by  reason  of  the  laws  of  that  State.* 

*,  See  Oommington  v.  Belchertown*  lid  Haas.  22S,  22^  81  N.  E.  4S5 ; 
post,  §  78. 
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CHAPTER  VL 

STATUS  OF  liARRUGE. 

§  76.  Dual  Nature  of  ICaniage.  —  There  are  two  senses  in 
which  the  term  marriage  is  familiarly  used,  both  of  which 
are  essential  to  a  true  marriage,  the  one  being  preliminary  to 
the  other.  These  two  essential  elements  of  the  legal  idea  of 
marriage  are :  (1)  The  contract  of  marriage,  the  agreement  of 
the  parties,  the  wedding  ceremony;  and  (2)  The  state  of  life 
which  is  ushered  in  by  that  ceremony  or  agreement,  the  matri- 
monial union,  or  the  marriage  status.  These  elements,  though 
both  often  denominated  ''  marriage,"  are  separate  and  distinct, 
and  should  be  so  treated.  There  can  be  no  matrimonial  union 
without  a  marriage  contract;  there  can  be  no  (valid)  marriage 
contract  without  a  matrimonial  union  resulting  therefrom.  Yet 
they  are  by  no  means  one  and  the  same.  A  failure  to  obserre 
the  distinction  will  cause,  as  it  has  already  often  caused,  serious 
confusion  and  error.^ 

1  See  Cook  v.  Cook,  5S  Wis.  195,  4S  Am.  Bep.  70e,  U  N.  W.  88,  86. 
Thus  we  find  the  New  York  oourto  holding  that  a  divorce  is  a  proceeding  <» 
p&ntmamp  and  that  it  operates  to  annul  the  wniraet  ofmarria^  instead  of 
diseoMng  the  statos  or  union  created  bf  that  contract,  in  which  latter  case 
the  proceeding  would  be  tii  rem,  as  ia  generally  held.  See  post,  §§  87,  89  et 
aeq.  In  Jones  r.  Jones,  108  N.  T.  415,  424,  —  a  divorce  case, — the  New 
York  court  says :  "  The  Texas  court  did  not  acquire  jurisdiction  of  the  defend- 
ant bj  service  of  citation  hereb  The  eatUraet  of  marriage  cannot  be  annulled 
by  judicial  sanction  any  more  than  any  other  eorUraet  inter  partes,  without 
jurisdiction  of  the  person  of  the  defendant"  The  distinction  between  the 
contract  of  marriage  and  the  resulting  union  or  status  ib  brought  out  in  many 
of  the  cases.  See  Story,  Confl.  L.  {  124  a,  note  (a) ;  Brook  v.  Brook,  9  H.  L. 
Gas.  198 ;  Kinney  v.  Com.,  80  Oratt  (Ta.)  858 ;  State  v.  Kennedy,  76  N.  C. 
251,  22  Am.  Bep.  688,  684 ;  Campbell  v.  Crampton,  2  Fed.  417,  424 ;  State 
V,  Tatty,  41  Fed.  758,  758 ;  Adams  v.  Palmer,  51  Me.  481,  488. 
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So  far  as  the  earUract  of  marriage  is  concerned,  it  is  an  exe- 
etited  agreement  between  two  persons  who  must  he  competent  to 
contract,  and  is  governed  by  the  same  general  rules  that  control 
other  executed  contracts.' 

But  a  marriage,  in  its  complete  sense,  is  much  more  than  a 
contract.  It  is  ushered  in  by  the  solemn  compact  of  the  parties, 
with  the  accompaniment  of  such  formalities  and  ceremonies  as 
the  law  may  prescribe.  The  result  of  this  eontraet  is  the  im- 
mediate creation  of  a  union  for  life  between  the  parties.  But 
the  union  itself  is  no  more  a  contract  than  the  ownership  of  land 
under  a  deed  of  conveyance  is  a  contract.  It  is  a  status,  a  con- 
dition, which  by  their  contract  has  become  fastened  upon  the 
parties  during  their  lives  and  in  every  country  whither  they 
may  go,  whether  temporarily  or  permanently. 

The  creation,  continuation,  and  dissolution  of  this  relation 
constitute  matters  of  deepest  concern  not  only  to  the  parties  in- 
terested but  to  the  State  as  well.  The  proper  performance  of 
the  duties  it  imposes  involves  not  only  the  highest  happiness 
and  welfare  of  the  individuals  immediately  concerned,  but  also 
that  of  their  offspring  and  of  the  countless  generations  to  suc- 
ceed them.  To  the  State  it  offers  the  means  of  protecting  its 
titizens  from  impurity  and  immorality,  secures  them  the  bless- 
ings of  home  and  family,  and  creates  a  noble  nursery  for  the 
commonwealth. 

Nothing  can  be  of  greater  importance  or  interest  to  the  State 
than  this  relation,  which,  with  its  incident,  —  the  family,  —  is 
justly  deemed  the  foundation,  comer-stone,  and  unit  of  the 
social  order.  It  is  not  surprising  therefore  to  find  the  State 
regarded  almost  as  a  party  to  the  transaction,  both  in  its  incep- 
tion and  in  its  dissolution.* 


*  The  proper  law  govemiog  the  oontnct  of  msniage  will  be  oonsidflred 
poet,  |§  77,  78. 

*  See  Hoodr.  State,  56  IncL  268,  26  Am.  Rep.  21,  24;  People  o.  Dawell, 
25  Mioh.  247, 12  Am.  Rep.  260,  268  ;  EUie  v.  ElUs,  55  Minn.  401,  56  K.  W. 
1056, 1059 ;  Proeaer  v.  Warner,  47  Vt  667, 19  Am.  Bep.  182,  184 ;  Gregory 
r.  Gregory,  78  Me.  187,  57  Am.  Rep  792 ;  Cook  r.  Cook,  56  Wis.  195, 48  Am. 
Rep.  706, 14  N.  W.  88,  86  ;  Donham  v,  Dunham,  162  III.  589,  44  N.  E.  418. 
85  L.  R.  A  70,  79 ;  O'Dea  v.  CDea,  101  N.  T.  28,  89  (diBBenting  opinion). 


\ 
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Not  only  will  the  State  prescribe  definitely  the  persons  who 
may  enter  into  the  relation  and  the  forms  and  solemnities  with 
which  it  shall  he  ushered  in,  but  it  will  likewise  preside  over 
its  dissolution,  not  permitting  a  termination  of  it  during  the 
lives  of  the  parties,  save  with  its  consent  (through  its  courts) 
and  for  causes  assigned  by  itself.  Many  of  the  peculiarities 
incident  to  the  law  regulating  marriage  and  divorce  are  due  to 
the  fact  that  the  State  is  thus  a  quasi  party  to  the  transaction  and 
deeply  interested  in  the  proper  performance  of  its  obligations. 
There  is  perhaps  no  other  private  relation  in  which  the  State 
becomes,  as  it  were,  a  third  party .^ 

Keeping  the  contractual  element  of  marriage  distinct  from 
the  status,  we  will  examine  (1)  The  *^  proper  law  '^  regulating 
contracts  of  marriage;  (2}  The  ^'proper  law''  governing  the 
marriage  status  or  the  ma.trimonial  union  that  results  from  the 
contract. 

§  77.  The  Contract  of  Mmimfs^  —  Formal  TaUdlty.  —  By 
the  contract  of  marriage,  or  marriage  contract,  is  meant  the 
solemn  agreement  of  the  parties  to  assume  the  relation  of  man 
and  wife,  —  the  wedding  ceremony,  •—  which  constitutes  the 
vestibule  to  the  matrimonial  union. 

It  is  of  course  to  be  distinguished  from  a  contract  to  marry, 
at  least  at  the  present  day,  when  such  contracts,  even  though 
accompanied  by  consummation,  no  longer  constitute  a  marriage. 
The  eontrctet  to  marry  is  merely  an  executory  contract,  to  be 
performed  thereafter  by  marriage;  while  the  marriage  contract 
itself  is  an  executed  contract,  performed  at  the  same  time  and 
place  at  which  it  is  entered  into.  The  contract  to  marry  may 
be  performed  elsewhere  than  where  it  is  entered  into.  The  con- 
tract to  marry  may  be  broken.  The  contract  of  marriage  cannot 
be,  though  the  rights  and  obligations  springing  from  the  marital 

^  UnleM  the  relation  of  parent  and  chfld  be  excepted,  to  whioh  the  relation 
of  marriage  has  been  sometimee  likened.  See  Cook  v.  Cook,  56  Wia.  195,  48 
Am.  Bep.  706, 14  N.  W.  S8,.  86.  Bat  the  relation  of  parent  and  child  has  its 
origin  in  the  laws  of  nature  and  in  mnnidpal  law,  not  in  contract  Matri- 
mony in  more  nearly  analogons  to  the  statutory  relation  of  adopUd  parent  and 
Md,  which,  like  marriage,  begins  with  a  quasi  contract  with  the  State,  re- 
sulting in  the  creation  of  a  status.    See  post,  1 101. 
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relation  may  be  violated.    Theie  can  be  no  ^'  hre€Lch  "  oi  a  com- 
pletely  ezectited  contract. 

Following  the  general  rale  touching  the  '^ proper  law''  to 
govern  executory  contracts,^  if  a  eofitrctct  to  marry  is  made  in 
one  State  (locus  celebrationis),  and  it  is  agreed  that  the  mar- 
riage is  to  take  place  in  another  (locus  solutionis),  or  such  an  in- 
tention is  to  be  implied,  the  law  of  the  place  of  performance 
(lex  solutionis)  is  to  govern  the  performance  of  the  contract^ 
and  to  determine  whether  it  has  been  properly  performed,  or,  if 
it  cannot  be  legally  performed  there,  to  determine  the  validity 
of  the  original  contract.  If  the  marriage  may  lawfully  be  cele- 
brated in  the  State  agreed  upon  (the  locus  solutionis  of  the  con- 
tract to  marry),  the  contract  to  marry  will  be  sustained,  though 
made  in  a  State  where  such  marriage  (if  there  celebrated)  would 
be  invalid;  and  if  the  marriage  is  contrary  to  the  law  of  the 
place  where  the  executory  contract  is  to  be  performed,  that 
promise  will  be  invalid  though  it  could  have  been  lawfully  per- 
formed in  the  State  where  the  promise  of  marriage  is  entered 
into.  The  lex  solutionis  of  an  executory  contract  governs  mat- 
ters relating  to  its  performance,  and  this  applies  as  well  to 
promises  of  marriage  as  to  other  executory  contracts.* 

In  the  discussion  of  the  wntraet  of  marriage^  which  is  an 
executed  contract,  we  must  anticipate  the  principles  which  de** 
termine  the  ^^  proper  law''  governing  executed  contracts  gener- 

1  See  post,  §  175. 

>  See  Haviland  v.  HalsteMl,  84  N.  T.  048  ;  Van  Yoorhit  v.  Biintnidl,  86 
N.  T.  18,  26»  40  Am.  Rep.  505.  Bat  aee  Campbell  v.  Crampton,  2  Fed.  417, 
421.  In  the  latter  case,  a  man  entered  into  a  contract  in  Alabama,  wLere  be 
Tedded,  with  his  aunt^  to  marry  her  at  a  future  time  in  New  York,  where  ahe 
resided.  Such  a  marriage  was  invalid  in  Alabama,  but  good  in  New  York. 
The  woman  sued  him  in  New  York  for  breach  of  promise.  The  court  held 
that  the  contract  was  invalid,  but  not  on  the  ground  that  the  contract  should  be 
governed  by  the  law  of  the  place  where  it  was  made.  On  the  contrary,  it  was 
admitted  that  its  validity  should  be  governed  by  the  law  of  the  place  of  per- 
formance (lex  solutionis).  But  it  was  decided  that  the  place  of  performanoe 
of  the  promise  of  marriage  was  not  the  place  where  the  marriage  was  to  take 
place  (New  York),  but  was  the  domidl  of  the  future  husband  (Alabama), 
where  the  parties  were  to  live  their  married  life.  This  latter  ruling  can  hardly 
be  reconciled  with  reason.  The  contract  to  marry  is  performed  as  soon  as  ths 
marriage  occurs. 
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all jy  from  whieh  tha  eontntct  of  marriage  doei  not  materially 
difEer. 

We  have  heretofore  seen  that  the  capacity  to  contract  marriage 
is  in  general  to  be  determined  by  the  law  of  the  place  where  the 
contract  is  to  be  entered  into  (lex  loci  celebrationis).* 

Another  principle  applicable  to  contracts  generally,  and  equally 
applicable  to  the  marriage  contract,  is  that  the  formal  validity 
of  the  contract  (that  is,  the  forms  and  solemnities  with  which 
it  is  to  be  entered  into)  is  also  to  be  determined  by  the  law  of 
the  place  where  the  contract  is  entered  into  (lex  loci  celebra- 
tionis).^ With  respect  to  the  forms  and  ceremonies  of  the  mar- 
riage, the  solemnities  with  which  the  parties  are  required  by 
law  to  enter  into  the  marriage  contract,  it  is  universally  con- 
ceded by  all  the  authorities,  English  and  American,  that  the 
lex  celebrationis  governs,  no  matter  where  the  question  arises. 
So  far  as  these  matters  are  concerned,  if  the  marriage  is  valid 
in  the  locus  celebrationis,  it  is  valid  everywhere;  if  invalid 
where  contracted,  it  is  in  general  invalid  everywhere.*  Thus 
the  lex  celebrationis  has  been  held  to  govern  the  effect  upon 
the  validity  of  the  marriage  contract  of  the  omission  of  banns 
or  license;*  of  the  want  of  consent  of  parent  or  guardian;^  of 

*  Ante,  {  78.  « 
«  See  post,  §  17& 

*  Sorimshire  v.  ScrimshiTe^  2  Hagg.  Cons.  805  ;  Dalxymple  v.  Dalrymple, 
9  Hagg.  Gona.  64 ;  Compton  v.  Bearcroft,  2  Hagg.  Cona.  444 ;  Warrender  o. 
Warrender,  2  CI.  &  F.  488, 580  ;  Pattenon  v.  Gainea,  6  How.  560,  687 ;  State 
V*  TaUy,  41  Fed.  758,  780;  Phillipa  v.  Qngg,  10  Watta  (Penn.),  168,  88 
Am.  Dec  187,  188 ;  Dnmarealy  v.  Fishly,  8  A  E.  Marah.  (Ej.)  888  ;  Hatch- 
ings V,  Eimmell,  81  Mich.  128, 18  Am.  Rep.  184 ;  Com.  v,  Graham,  167  Maaa. 
78,  76  ;  Loring  v.  Thorndike,  6  Allen  (Maaa.),  267,  285 ;  Vischer  v,  Vischer, 
12  Barb.  (K.  Y.)  840,  843 ;  Einnej  v.  Com.,  80  Gntt.  (Va.)  868 ;  Clark  v. 
Clark,  62  N.  J.  £q.  860,  80  Atl.  81,  88  ;  Jackaon  v.  Jackaon,  82  Md.  17,  88 
AtL  817,  819 ;  Jackaon  r.  Jackaon,  80  Md.  178,  80  AtL  762,  764 ;  Pennegar 
V.  SUte,  87  Tenn.  244,  10  S.  W.  806,  2  L.  R.  A.  708,  705 ;  Stote  v.  Eennedy, 
78  K.  C.  261,  22  Am.  Rep.  888,  884. 

*  Compton  V,  Bearcroft,  2  Hagg.  Cona.  444  ;  Loring  v.  Thomdike,  5  Allen 
(Maaa.),  267, 286.  The  former  was  the  first  caae  to  uphold  the  yalidity  of 
*'  Gretna  Green  "  marriagea. 

7  Steele  v.  Braddell,  Milw.  (Irish),  1;  Simonin  p.  Mallac,  2  Sw.  ft  Tr.  87 ; 
Com.  9*  Graham,  157  Maaa.  78. 
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the  omission  of  religions  ritesi  saoh  as  a  celebnmt  in  holy 
orders,'  etc. 

The  fact  that  the  parties  go  abroad  to  contract  the  marriage 
in  order  to  evade  the  laws  of  their  domicil  with  respect  to 
liceDse,  banns,  celebrants,  etc.  (which  are  matters  oiform),  will 
not  invalidate  the  marriage  if  valid  where  contracted.  Such  a 
marriage  will  be  sustained  even  in  the  courts  of  the  domicil 
upon  the  parties'  return  thither.*  But  if  the  parties,  in  their 
anxiety  to  evade  the  law  of  their  domicil,  go  into  a  barbarous 
or  unsettled  country,  subject  to  no  particular  law,  the  law  of 
their  domicil  is  to  be  considered  as  following  them  and  as  still 
governing  the  contract  And  perhaps  the  same  principle  applies 
to  marriages  contracted  on  board  vessels  on  the  high  seas,  in 
evasion  of  the  domiciliary  law,  no  matter  what  flag  the  vessel 
flies.i'^ 

But  the  general  rule  that  the  lex  celebrationis  regulates  the 
forms  and  ceremonies  incident  to  the  contract  of  marriage,  and 
that  a  marriage  invalid  in  these  respects  by  the  law  of  the 
place  where  it  is  celebrated  is  invalid  everywhere,  is  subject  to 

'  Dalryrople  v.  Dalxymple,  2  Hagg.  Cons.  54  ;  Phillips  v.  Gregg,  10  Watts 
(P6nn.)i  158,  86  Am.  Deo.  167»  168 ;  Damaresly  v.  Fishly,  8  A.  K.  Hanh. 
(Ky.)  868;  Hutchings  v.  Kimmell,  81  Mich.  126,  18  Am.  Rep.  164;  JacVsoii 
V.  Jackson,  80  Md.  176,  80  AtL  752,  754 ;  CUik  v.  Clark,  52  N.  J.  Iq.  650» 
30  Atl.  81. 

*  Where  the  evasion  of  the  domidliaiy  Uw  is  in  respect  to,  not  a  matter  of 
/omif  bat  a  matter  of  capaeUy  to  many,  the  courts  of  the  domicil  will  some- 
times, as  we  have  seen,  substitute  the  domestic  law.    See  ante,  $  78. 

^  Norman  p.  Norman,  121  Cal.  620,  66  Am.  St.  Bep.  74.  In  this  ease, 
the  parties  left  California,  where  they  were  domiciled,  in  a  small  boat,  reached 
the  high  seas,  and  there  agreed  in  the  presence  of  the  captain  of  the  boat  to 
take  each  other  as  man  and  wife,  in  evasion  of  the  California  law,  requiring 
the  consent  of  the  parents.  It  was  held  that,  the  high  seas  being  subject 
to  the  laws  of  no  particular  State,  the  law  of  California  followed  the  parties,  and 
the  marriage  was  invalidated.  The  decision  might,  it  would  seem,  have  been 
placed  upon  a  safer  foundation.  The  boat  was  a  California  boat,  and  as  snoh 
a  part  of  the  territory  of  Califoniia  while  on  the  high  seas,  and  therefore  sub- 
ject to  California  law.  Should  a  couple  competent  to  marry  elope  from  their 
domicil  and  be  married  on  board  a  foreign  ocean  liner,  in  accordance  with  the 
law  of  the  fla^  but  in  evasion  of  the  law  of  their  domicil,  it  could  hardly  be 
maintained  that  the  law  of  the  domicil  should  oontrol  in  formal  matteis. 
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an  exception  in  the  case  of  marriages  celebrated  in  barbarous 
countries^  or  in  a  country  whose  law  requires  religious  rites  op- 
posed to  the  tenets  of  the  faith  prevailing  in  the  country  to 
which  the  parties  belong.  The  exception  has  its  origin  in  a  sort 
of  moral  or  religious  necessity.  If  the  parties,  in  such  case, 
conform  to  the  requirements  of  their  own  domicile  the  marriage 
will  generally  be  valid." 

S  78.  Substantial  VaUdity  of  Marriage  Contraot.  —  The  eon- 
tract  of  marriage  is  an  executed,  not  an  executory  contract,  and 
is  fully  performed  as  soon  as  it  is  entered  into.  There  can  be 
no  question  of  Us  performance  elsewhere.^  For  the  same  reason 
there  can  be  no  question  of  its  breach  at  any  other  time  or  place 
than  when  and  where  it  is  entered  into.  If  a  '^violation  of  the 
marriage  contract  '*  is  alleged  to  have  taken  place  after  the  mar- 
riage, as  in  case  of  desertion,  cruelty,  adultery,  etc.,  it  is  an 
inaccurate  and  misleading  use  of  words.  In  such  cases,  it  is 
the  marriage  status  or  relation  whose  obligations  have  been 
broken,  not  the  marriage  contract. 

Owing  to  this  misconception,  some  courts  have  held  that  in 

u  story,  Confl.  L.  §  118 ;  Whart  Confl.  L.  $$  175, 176 ;  Bnding  v.  Smith, 
2  Hagg.  890  ;  Harford  v.  Morris,  2  Hagg.  480. 

1  Many  cases,  it  ia  true,  speak  of  the  performance  of  the  marriage  eoniraet 
in  places  other  than  that  where  the  marriage  is  solemnized,  osnally  the  par- 
ties' damieil.  See  Warrender  v.  Warrender,  2  CL  &  F.  488,  586 ;  Yischer  v. 
Vischer,  12  Barb.  (N.  Y.)  640,  646  ;  Oampbell  v.  Grampton,  2  Fed.  417, 425 ; 
Shreck  o.  Shreck,  82  Tex.  578,  5  Am.  Rep.  251.  These  cases  refer  for  the 
most  part  to  the  law  governing  the  personal  rights  and  obligations  of  the  mar- 
ried pair,  saeh  as  the  Tiolations  of  duty  which  may  be  groanda  to  dissolve  the 
marriage.  Another  group  of  cases  which  fall  into  the  same  inaccaracy  deal 
with  the  kw  governing  the  marital  rights  of  the  parties  in  property  of  the 
consort,  subsequently  acquired.  See  Le  Breton  v.  Miles,  8  PaL  Oh.  (S.  T.) 
261,  265  ;  Mason  v.  Homer,  105  Mass.  116  ;  Harral  v.  Harral,  89  N.  J.  £q. 
879,  51  Am.  Eep.  17,  28,  24 ;  Kneeknd  v.  Ensley,  Meigs  (Tenn.),  620,  88 
Am.  Dec.  168, 169. 

.  In  all  questions  of  this  oharsoter,  arising  after  the  marriage  eontraet  is  en« 
tared  into,  the  marrioffe  eontrad  itself  has  no  infinenoe.  It  is  the  marriage 
$Udu»t  resulting  ftom.  the  contract,  upon  which  these  rights  depend,  and  the 
law  which  controls  that  status,  not  that  which  goyema  the  oontmct,  ia  the 
"  proper  law  "  to  determine  such  rights.  The  status  may  exist  or  *'  be  per- 
formed "  elMwhers,  but  the  mairiage  oonlracl  mutt  in  its  nature  be  perfonned 
where  it  is  entered  into. 
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diroToe  cases  the  law  of  the  place  wheie  the  marriage  was  con- 
tracted must  be  looked  to  in  order  to  determine  on  what  grounds 
the  marriage  may  be  dissolved.'  It  is  now  well  established  how- 
ever that  such  matters  are  not  violations  of  the  marriage  con- 
trtietj  but  of  the  marriage  relation  and  its  obligations,  and  as 
such  are  controlled  by  the  law  which  governs  that  status^  that 
is,  the  law  of  the  parties'  domicil  at  the  time  of  the  divorce,  re* 
gardless  of  the  law  of  the  place  where  thp  marriage  was  cele- 
brated  or  where  the  acts  complained  of  occurred.' 

But  if  the  marriage  is  alleged  to  be  voidable  by  decree  of  court 
for  a  cause  existing  at  the  time  of  the  marriage  contract y  though 
not  void  per  se,  quite  different  considerations  present  themselves. 
Here  the  invalidating  matter  goes  to  the  very  root  of  the  con- 
tract itself  and  renders  it  voidable.  The  status  in  this  case 
may  be  dissolved^  if  at  all,  not  for  any  violation  of  the  marriage 
relation,  for  the  parties  may  have  been  exemplary  in  their  con- 
duct towards  each  other,  but  merely  because  the  contract  upon 
which  it  is  dependent  may  be  avoided.  This  is  a  very  different 
case  from  that  of  supervenient  causes  for  divorce. 

The  subject  is  not  free  from  difficulty.  If  the  marriage  is 
valid  and  free  from  objection  in  the  State  where  it  is  solemnized, 
there  can  be  no  doubt  that  it  will  be  held  free  from  objection 
elsewhere,  even  though  the  parties  should  be  domiciled  in,  or 
should  afterwards  remove  to,  another  State,  by  whose  laws  such 
a  marriage  would  be  voidable  od  initio^ 

*  This  was  tabetaiitially  the  view  taken  in  England  bjrtiw  aaiiiflr  deeidona. 
See  Dioey,  ConfL  L.  270,  note  (1);  LoUey's  Caae^  2  CL  ft  F.  667;  McCarthy 
V.  De  Oaiz,  2  CI.  ft  F.  568  ;  Tooey  v.  Lindsay,  1  Dow.  117.  See  Arrington 
V.  Arrington,  102  N.  a  401,  9  S.  E.  200,  207. 

*  Thia  18  now  the  role  eren  in  England.  See  Dicey,  ConfL  L.  270 ;  Wilson 
V.  Wilaon,  L.  B.  2  P.  ft  D.  4S5,  442  ;  Shaw  v.  Oould,  L.  B.  8  H.  L.  55,  85. 
And  it  is  80  held  in  America  with  great  nnanimity.  See  Harteaa  9,  Hartean, 
14  Pick.  (Maas.)  181,  25  Am.  Dec  872 ;  Chase  p.  Chase,  6  Qny  (Mass.),  157, 
161;  Watkins  v.  Watkins^  185  Masa.  88;  Hunt  v.  Hunt,  72  N.  Y.  217,  228, 
28  Am.  Rep.  120;  Roth  v.  Both,  104  111.  85,  44  Am.  Bep.  81,  88;  Van 
Foeaen  r.  Sute,  87  Ohio  St  817,  41  Am.  Rep.  507,  508 ;  Felt  v.  Felt,  57  N.  J. 
Eq.  101,  40  Atl.  486.  Bnt  see  Prosser  v.  Warner,  47  Vt  667,  10  Am.  Rep. 
182,  184 ;  Norria  v.  Norris,  64  K.  H.  528,  15  Atl.  10.  The  last  two  casea 
qualify  the  role  somewhat,  — it  ia  belieTed,  erroneously. 

*  Such  would  he  the  case  if  the  marriage  were  absointely  void  in  the  latter 
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If  the  marriage  is  v<ndahle  where  contracted  (bat  is  not  there 
annulled),  and  the  parties  remove  to  another  State,  the  question 
becomes  more  complex.  If  void  or  voidable  by  the  laws  of  the 
latter  State  also,  it  would  seem  reasonable  that  it  should  be 
held  to  be  voidable  there.*  However  this  may  be,  it  is  certainly 
not  void  in  the  latter  State,  so  as  to  be  susceptible  of  collateral 
attack  in  its  courts/ 

Finally,  if  the  marriage  is  valid  by  the  law  of  the  latter  State, 
while  voidable  (though  not  annulled)  in  the  State  where  it  was 
contracted,  it  would  seenii  upon  principle,  that  it  should  be 
voidable  in  the  latter,  for  the  invalidity  relates  to  the  marriage 
eontraet,  and  not  to  the  status  merely.^ 

In  Cummington  v.  Belchertown,*  a  woman  residing  in  Massif 
chusetts  married  there,  and  afterwards  became  insane.  Her 
husband,  leaving  her  in  Massachusetts,  went  to  New  York, 
where  he  applied  to  have  the  marriage  annulled  on  the  gpK>und 
of  fraud  in  its  procurement,  alleging  that  his  wife  had  been  in« 
sane  before  her  marriage  and  that  this  fact  had  been  concealed 
from  him.  The  New  York  court  annulled  the  marriage  for  the 
fraud  alleged  (which  was  not  a  ground  for  annulling  the  mar- 
riage in  Massachusetts),  and  the  validity  of  the  New  York  decree 
coming  in  question  in  Massachusetts,  the  court  held  it  invalid* 
One  of  the  grounds  of  its  decision  was  that  the  validity  of  the 
marriage  contract,  entered  into  in  Massachusetts,  should  have 
been  governed  by  Massachusetts,  not  by  New  York,  law. 

In  Sutton  9.  Warren,*  an  Englishman  married  in  England 

State,  6zoept»  tocoiding  to  aome  aiithoritie8»  when  it  iB  the  actual  domicil  of 
the  parties  at  the  time  of  the  marriage.  See  ante,  $  78.  A  fortiori  ahoald  it 
be  80  (probably  witboat  even  the  exception  joat  adverted  to)  when  the  mar« 
riage  is  voidable  only  In  the  latter  State.  See  Cammington  v,  Belchertown, 
U9  Mass.  22S,  226,  21  N.  E.  485. 

•  Cummington  v.  Belchertown,  149  Mass.  283,  226,  21  N.  E.  485. 

«  Sutton  p.  Warren,  10  Met  (Mass.)  451 ;  Com.  v.  Lane,  118  Mass.  458, 
468, 18  Am.  Bep.  509. 

f  See  Cummington  v.  Belchertown,  149  Mass.  228, 226,  21  N.  E.  485.  But 
it  is  possible  that  the  general  favor  shown  towards  marriage  would  prevent 
this  result. 

•  149  Mass.  228,  226,  21  N.  £.  486. 

•  10  Met.  (Mass.)  451,  already  quoted,  ante,  1 76. 
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his  mother's  sister,  the  English  law  at  that  time  rendering 
such  a  marriage  merely  voidable.  The  parties  afterwards  (the 
marriage  not  having  heen  annalled  meanwhile)  removed  to 
Massachusetts,  where  such  marriage  was  absolutely  void.  The 
husband  having  brought  suit  upon  a  chose  in  action  belonging 
to  the  wife,  it  was  objected  that  the  marriage  was  void  under 
Massachusetts  law,  but  the  court  held  that  it  could  not  be  sub* 
jected  to  eollateral  attack. 

S  79.  The  Maniacs  Statoa  or  Matrimonial  Union  —  Its 
Cbmmenoement  and  Continuanoe. -— As  has  been  already  oh- 
served,  the  status  of  marriage,  the  legal  union  between  man 
and  wife,  is  justly  deemed  one  of  the  most  important,  if  not  the 
most  important,  of  all  the  relations  recognized  by  the  law.^ 

The  discussion  of  the  proper  law  regulating  the  marriage 
status  may  be  divided  into  the  following  heads:  (1)  The  law 
governing  the  commencement  of  the  status;  (2)  That  govern- 
ing the  continuance  of  the  status,  with  the  incidents  arising 
therefrom;  and  (3)  The  law  governing  the  dissolution  of  the 
status,  or  divorce,  —  a  separate  chapter  being  devoted  to  the 
latter. 

The  eommeneement  of  the  marital  relation  is  to  be  found,  as 
has  been  already  pointed  out,  in  the  marriage  eoTUr<ict,  the 
proper  law  governing  which,  both  as  to  the  capacity  to  enter 
into  it,  and  as  to  the  formal  and  substantud  validity  thereof 
has  been  heretofore  sufficiently  considered.' 

The  status  once  acquired  under  a  marriage  contract  valid  by 
the  proper  law,  the  marriage  relation  is  recognized  and  continues 
to  exist  in  every  State  whither  the  parties  may  wander,  until  it 
is  terminated  by  the  death  of  one,  or  the  divorce  of  both. 

The  marriage  status  is  essentially  a  mode  of  life,  and  it  is 
peculiarly  appropriate  therefore  that  it  should  be  governed  in 
all  particulars  by  the  law  of  the  place  where  the  parties  livCj 
that  is,  by  the  law  of  their  domicil,  and  that  when  their  dom- 
icil  changes  the  law  governing  their  status  should  change 
with  it.'    But  this  principle,  like  most  others  whose  object  is 

»  Ante,  S  76.  «  Ante.  §S  7S,  77,  78. 

*  Cook  V,  Cook,  56  Wis.  195,  48  Am.  Rep.  706,  14  N.  W.  38,  86  ;  Clark 
V.  Clark,  8  Cuah.  (Mass.)  885. 
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the  determinaiion  of  the  '^  proper  law/'  is  subject  to  the  oper- 
ation  of  the  great  exceptiozm  mentioned  in  the  second  chapter, 
in  which  the  lex  fori  will  be  substituted  for  a  proper  foreign 
law,  whenever  the  policy  or  interest  of  the  forum  or  its  citizens 
demands  such  a  course. 

Hence,  the  fact  that  the  law  of  the  legal  situs  or  domicil  of 
the  parties  gives  the  husband  extraordinary  rights  over  the  per* 
son  of  the  wife,  not  authorized  by  the  laws  of  the  State  where 
they  happen  to  be,  such  as  the  right  of  personal  chastisement, 
the  right  to  deprive  her  of  liberty,  etc,  will  not  justify  the 
husband  in  resorting  to  such  measures  in  the  latter  State.  Its 
courts  and  conservators  of  the  peace  will  interfere  in  such  cases 
to  the  same  extent  as  if  the  parties  were  residents  of  the  forum. 
For  purposes  of  police,  the  law  of  the  actual  situs  of  the  per« 
son  will  always  govern.^ 

§  80.  Inoidenta  of  tbe  Marriage  Status  — Bffarital  Rights  in 
CkHiaort's  Property  —  Ijands.  —  The  incidents  of  the  marriage 
tie  arise  by  operation  of  law  from  the  marital  relation,  not  from 
the  marriage  contract,  and  are  to  be  determined  and  controlled 
in  general  by  the  same  law  that  controls  that  relation,  the  lex 
domicilii,  unless  the  particular  case  is  one  of  the  great  excep- 
tions. As  has  been  said  by  a  learned  judge :  ^  ''  When  the  con- 
tracting parties  have  entered  into  the  married  state,  they  have 
not  so  much  entered  into  a  contract  as  into  a  new  relation,  the 
rights  and  duties  and  obligations  of  which  rest,  not  upon  their 
agreement,  but  upon  the  general  law  of  the  State,  statutory  or 
common,  which  defines  and  prescribes  those  rights,  duties,  and 
obligations.    They  are  of  law,  not  of  contract." 

Marital  rights  in  the  property  of  the  consort  are  incidents  of 
the  matrimonial  status  implied  by  law^  and  in  this  aspect  may 
be  regarded  as  partaking  of  that  status.  In  another  aspect, 
they  may  be  regarded  as  mutual  transfers  of  interests  in  prop- 

*  Harriaon  v.  Harruon,  20  Ala.  629,  56  Am.  Dec  227,  282 ;  Magnire  v. 
Magnin,  7  Dana  (Ky.),  181»  186 ;  Proaaer  v.  Warner,  47  Vt  667,  10  Am. 
Bap.  182,  184;  Blackinton  v.  BUckinton,  141  Mata.  482,  485-486.  See 
Whart  Gonfl.  L.  $$  166,  167. 

^  Appleton,  J.,  in  Adams  v,  Pafaner,  51  Me.  481,  488.  See  State  v.  Tatty, 
41  Fed.  758;  758. 
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erty  by  operation  of  law.  In  either  aspect  it  will  be  found  that 
they  are  in  general  to  be  determined  and  regulated  by  the  same 
law  that  regulates  the  status  itself,  namely,  the  law  of  the  parties' 
legal  situs  or  domicile  at  least  if  the  property  in  question  is 
personalty}  But  marital  rights  may  arise  not  only  as  incidents 
of  the  marriage  status,  but  also  from  marriage  settlements  or 
contracts  entered  into  between  the  parties.  Id  such  cases  the 
rights  of  the  parties  are  regulated  by  their  contract,  not  by 
the  law. 

In  respect  to  immavaile  property,  it  is  well  settled  that  in 
this,  as  in  every  other  transfer  or  link  in  the  chain  of  title,  the 
lex  situs  of  the  property  in  question  will  control.  Hence,  as  to 
such  property,  if  there  be  no  nuptial  contract  the  lex  situs  will 
govern;  if  there  is  a  nuptial  contract,  it  will  operate  only  so  far 
as  the  lex  situs  permits. 

Thus,  the  dower  right  of  the  wife  (and  the  curtesy  of  the  hus- 
band) in  the  lands  of  the  consort  will  be  determined  and  regu- 
lated by  the  law  of  the  place  where  the  land  lies,  not  where  the 
parties  live.' 

In  Lamar  t;.  Soott,^  a  man  domiciled  in  Georgia  died.  He 
had  been  seised  during  the  coverture  of  land  in  South  Carolina^ 
by  whose  law  a  seisin  at  any  time  during  the  coverture  sufficed 
to  give  the  wife  dower.  He  had  aliened  the  land  without  join- 
ing his  wife  in  the  deed.  By  the  law  of  Georgia  (his  domicil) 
the  wife  was  dowable  only  in  the  lands  of  which  the  husband 
died  seised.  The  South  Carolina  court  held  that  the  lex  situs 
should  govern,  and  that  the  wife  must  be  endowed  of  the  lands 
there  situated. 

In  Depas  v,  Mayo^'  Depas  of  Louisiana  married  in  Pennsyl- 
vania a  woman  resident  in  Pennsylvania.  They  immediately 
proceeded  to  Louisiana,  where  they  resided  for  several  years. 

•  Post,  §  81. 

"  Ante,  S  12 ;  Lamar  v.  Soott,  8  Strob.  L.  (S.  G.)  603 ;  Newcomer  v.  Orenit 
2  Md.  297,  56  Am.  Deo.  717,  718 ;  Moore  v.  Mayor,  ete.»  8  N.  T.  (4  Selden) 
110,  50  Am.  Deo.  478,  474 ;  Kneeiand  v.  Enaley,  Meiga  (Tenn.),  620,  88  Am« 
Deo.  168, 169 ;  Depas  v.  Mayo^  11  Mo.  814,  49  Am.  Deo.  88,  90-91. 

«  8  Strob.  L.  (a  0.)562. 

*  11  Mo.  814,  49  Am.  Deo.  88L 
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Both  parties  at  the  time  of  the  marriage  were  destitute  of  prop- 
erty, but  soon  by  their  joint  exertions  accumulated  a  consider- 
able amount.  By  the  laws  of  Louisiana,  one  half  of  all  property 
acquired  during  the  coyerture  belonged  to  the  wife,  and  could 
not  be  disposed  of  by  the  husband.  Afterwards  Depas  and  his 
wife  removed  to  St.  Louis,  and  Depas  purchased  (with  money  in 
part  belonging  to  his  wife  under  Louisiana  law)  a  lot  in  St. 
Louis,  taking  the  title  in  his  oum  name.  The  parties  were 
afterwards  divorced  in  Louisiana,  and  the  wife  claimed  one  half 
of  the  St.  Louis  lot  by  way  of  implied  truet  The  Missouri 
court  held  that  the  Louisiana  law  governed  as  to  the  personalty 
acquired  while  the  parties  were  domiciled  there,  and  that  the 
wife  was  therefore  entitled  to  one  half  of  such  property;  but 
that,  as  to  the  land  in  Missouri,  the  lex  situs  must  govern. 
But  since,  under  Missouri  law,  if  one  purchased  land  with  the 
funds  of  another,  the  conveyance  being  made  to  the  former,  he 
was  deemed  a  mere  trustee  for  the  latter,  the  court  adjudged 
that  Depas  was  a  trustee  for  his  wife  to  the  extent  of  one  half 
the  St.  Louis  lot. 

So,  also,  if  there  be  an  express  ante-nuptial  or  post-nuptial 
contract  touching  the  marital  rights  in  land,  its  effect  and 
validity  must  be  controlled  by  the  lex  situs  of  the  land,  not 
by  the  law  of  the  place  where  such  contract^  or  the  contract 
of  marriage,  was  entered  into,  nor  by  the  lex  domicilii  of  the 
parties.* 

I  81.  Iflazltal  Rlc^ts  In  Penonalty  of  Consort — In  Abaenoe 
of  ZbcpraM  Contraot.  —  We  have  already  had,  and  will  hereafter 

•  BichanUon  v.  De  Givenrille,  107  Mo.  422,  17  S.  W.  974 ;  Heine  v.  Ins. 
Co.,  45  La.  Ann.  770,  18  So.  1 ;  Besse  v.  Pellochonx,  78  HI.  285,  24  Am. 
Bep.  242  ;  Tvm  v.  Fobs,  24  Wis.  256»  1  Am.  Bep.  180,  181 ;  Castro  v.  niiea, 
22  Tex.  479.  78  Am.  Deo.  277,  281.  Bnt  if  the  oontract  is  valid  and  sof- 
ficient  under  the  lex  sttiu,  and  is  capable  of  spedfio  enforcement  there,  the 
eontract  wiU  oonfer  an  equitable  title  to  the  land,  without  a  deed.  See  Castro 
v.  lilies,  22  Tex.  470,  78  Am.  Dec  277,  281 ;  Fuss  v.  Fuss,  24  Wis.  258, 
1  Am.  Bep.  180^  181.  In  Poison  9.  Stewart,  167  Mass.  211,  45  K.  E.  787,  it 
was  held  that  the  law  of  the  pkoe  of  contract,  not  the  lex  situs,  should  con- 
trol in  this  respect.  But  this  ease  related  to  a  contiaet  for  the  rriinqui^metU 
of  marital  rights,  not  for  ths  aegudiitian  of  them.  This  case  is  discnswd 
post,  1 174. 
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still  farther  havB,  occasion  to  ol>serve  an  important  principle 
generally  applicable  to  person^  property  (except  in  case  of 
conveyances  and  other  voluntary  transactions  with  respect  to  it), 
namely,  that  it  has  its  legal  situs  at  the  legal  situs,  or  domicil| 
of  the  owner.^  Marital  rights  in  the  personalty  of  the  consort, 
if  regarded  as  mutual  transfers  of  interests  in  the  property,  are 
transfers  by  operation  of  lawy  not  by  the  voluntary  act  of  the 
parties,  and,  like  other  transfers  by  act  of  the  law,  such  as  the 
succession  to  a  decedent's  personalty,  are  to  be  controlled  by 
the  law  of  the  legal  situs  of  the  owner,  not  by  the  law  of  his 
actual  situs,  nor  by  the  law  of  the  actual  situs  of  the  property.* 

The  law  of  the  domicil  will  govern  the  marital  rights  of  the 
parties  in  personal  property,  not  only  because  of  the  general 
principle  just  pointed  out,  but  also  because  these  rights  are  in* 
cidents  of  the  marriage  status,  and  governed  therefore  by  the 
same  law  that  regulates  that  status  in  other  respects.  And  it 
should  be  particularly  observed  that  the  domicil  whose  law  gov- 
erns in  these  matters  (supposing  the  married  pair  to  have 
changed  their  domicil  several  times)  is  that  domicil  possessed 
by  them  at  the  time  the  particular  marital  right  in  question 
became  vested,  A  mere  contingency  cannot  be  said  to  be  either 
a  transfer,  or  an  incident  of  the  status. 

Hence,  as  to  rights  acquired  by  either  in  the  personalty  of 
the  consort  upon  his  or  her  death,  as  distributee  or  otherwisSi 
the  law  of  their  domicil  at  the  time  of  the  death  will  control,  not 
that  of  the  domicil  at  the  time  of  the  acquisition  of  the  prop- 
erty, nor  that  of  the  place  where  the  death  took  place.  Such 
rights  do  not  vest  until  the  death  occurs.  Indeed  this  is  merely 
one  instance  of  the  rule  that  the  law  of  the  last  domicil  of  a 
decedent  controls  the  succession  to  his  personal  property.' 

^  See  ante,  $  14  ;  poet,  §§  120  et  seq.  This  applies  to  invol^mtary  tnas* 
fen  and  dealings  with  personalty.  If  Uie  owner  voluntarily  deals  with  it,  as 
by  conveyance,  it  is  the  actual,  not  the  legal,  aitns  of  the  owner  that,  for  the 
porposes  of^that  transaction,  giyes  the  situs  to  the  property.  Post,  §§  128 
et  seq. 

the  lex  domicilii  is  the  proper  law  governing  suooession,  see  poet» 
et  seq. 
*  See  White  v.  Tennant,  81  W.  Ya.  790,  8  S.  E.  696,  690 ;  Steer's  Sacoes- 
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As  to  those  marital  rights  in  personalty  which  rest  at  or 
during  marriage,  such  as  the  husband's  common  law  right  to 
the  wife's  chattels  and  choees  in  action,  the  law  of  the  domicil 
at  the  time  the  right  vests  will  control.  If  the  consort  in  whose 
property  the  right  is  claimed  owned  it  at  the  time  of  the  mar- 
riage, the  marital  right  rests  immediately  upon  the  marriage, 
and  the  law  of  the  parties'  domicil  <U  thai  time  (that  is,  the 
law  of  the  husbancPs  domicil  at  that  time)  will  determine  the 
character  and  extent  of  the  rights  in  question.^ 

It  is  sometimes  said  that  these  marital  rights  in  property 
owned  by  the  consort  at  the  time  of  the  marriage  are  to  be  con- 
trolled by  the  law  of  the  ^^  matrimonial  domicil,"  which  is  de- 
fined to  be  '^  the  country  where  the  husband  is  domiciled  at  the 
time  of  the  marriage,  or  in  which  he  intends  to  settle  imme- 
diately after  the  marriage.**  * 

But  it  is  submitted  that  to  hold  the  country  where  the  hus- 
band intends  to  settle  (the  factum  not  combining  with  the  ani" 
nuM)  to  be  his  domicil,  whether  ^^  matrimonial "  or  otherwise, 
is  violative  of  one  of  the  leading  principles  governiug  the  ac- 
quisition of  a  domicil  of  choice.     This  doctrine  has  recently 

rion,  47  La.  Ann.  1551, 18  So.  608  ;  Snoceasion  of  Hernandez,  46  La.  Ann. 
962,  24  L.  B.  A.  881 ;  Hairston  v.  Hairaton,  27  Mia.  704,  61  Am.  Dec.  680  ; 
Hegeman  9.  Fox,  81  Barb.  (N.  T.)  476.    See  post,  §  189  et  seq. 

«  Mason  v.  Homer,  106  Maes.  116 ;  Graham  v.  Bank,  84  N.  Y.  898,  400, 
88  Am.  Bep.  628  ;  Kneeland  v.  Enaley,  Meigs  (Tenn.),  620,  88  Am,  Dec.  168, 
169 ;  Newcomer  v.  Oram,  2  Md.  297,  66  Am.  Dec.  717,  718  ;  Fuss  o.  Fuss, 
24  Wis.  266, 1  Am.  Bep.  180.  See  Ford  v.  Ford,  2  Mart  K.  8.  (La.)  674, 
14  AuL  Dec.  201, 208;  Townes  v.  Durbin,  8  Met  (Ky.)  862, 77  Am.  Dec.  176. 
The  lex  celebrationis  of  the  marriage,  as  snch,  has  nothing  to  do  with  the 
question,  for  the  sole  effect  of  the  executed  contract  of  marriage,  standing 
alone,  is  to  create  the  marriage  relation  or  status.    See  ante,  {§  76  et  seq. 

*  Story,  Ck>nfL  L.  $  198  ;  Fuss  v,  Fnss,  24  Wis.  256,  1  Am.  Rep.  180,  181; 
Besse  v.  Pellochoux,  78  111.  286,  24  Am.  Rep.  242,  246,  247-248 ;  Ford  v. 
Ford,  2  Mart  N.  s.  (La.)  674,  14  Am.  Dec.  201,  208 ;  Larquie  v.  Larquie,  40 
La.  Ann.  457,  4  So.  885,  886 ;  Champon  v,  Champon,  40  La.  Ann.  28,  8  So. 
897,  899;  Ronth  v,  Routh,  9  Rob.  (La.)  224,  41  Am.  Dec.  826;  Allen  v. 
Allen,  6  RoK  (La.)  104,  89  Am.  Dec.  668  ;  Le  Breton  o.  Nouchet,  8  Mart 
(La.)  60,  6  Am.  Dec.  786  ;  Harral  o.  Harral,  89  N.  J.  Eq.  879,  51  Am.  Rep. 
17,  28 ;  Castro  o.  lilies,  22  Tex.  479,  78  Am.  Dec  277 ;  State  v,  Barrow,  14 
Tex.  179,  65  Am.  Dec  109. 
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been  disapproved  in  England^  where  it  has  been  adjudged  that 
there  is  no  such  thing  as  a  ''  matrimonial  domicil."  * 

A  somewhat  similar  question  has  arisen  with  respect  to  prop* 
erty  acquired  by  either  consort^  while  the  married  pair  are 
actually  in  transitu  from  one  State  to  another,  having  abandoned 
one  domicil  and  not  yet  reached  the  other.  It  has  been  held  in 
several  cases,  in  analogy  to  the  theory  of  the  '^matrimonial 
domicil/^  that  the  law  of  the  intended  domicil  should  govern. 
It  will  not  be  attempted  to  reconcile  these  cases  with  prin- 
ciple.^ 

In  general,  with  respect  to  after  acquired  property,  the 
marital  rights  will  depend  upon  the  law  of  the  actual  domicil 
of  the  parties  at  the  time  of  such  acquisition,  for  at  that  time, 
if  at  all,  the  rights  vest,^ 

It  must  be  constantly  remembered  however  that  these  rules 
for  the  determination  of  the  *' proper  law"  are  subject  to  the 
general  exceptions  discussed  in  the  second  chapter,  and  that 
the  proper  law  will  be  substituted  by  the  lex  fori  (the  law  ol  the 

•  Le  Mesarier'  v,  Le  Hesorier,  App.  Cas.  517,  11  Bop.  527  [1895].  It 
should  be  farther  obeenred  that  if  the  theory  is  correct  Uiat  tiie  law  of  the 
inUnded  domicil  should  control  the  marital  rights  of  the  parties,  then  there 
most  be  subetitnted  for  the  doctrine  of  the  transfer  of  these  interests  hy  eptrt^ 
Hon  of  law,  or  as  an  ineidgrU  of  HU  marriage  ttatutf  that  of  a  transfer  bff  taeii 
or  implied  contradf  for  it  is  only  npon  that  theory  that  the  law  of  an  intended 
domicil  can  govern.  Yet  Jadge  Story,  who  is  one  of  the  strongest  advocates 
of  the  *'  matrimonial  domidl,"  has  also  placed  the  seal  of  his  disapproval  upon 
the  theory  of  any  implied  or  tacit  contract  with  referenee  to  marital  rights. 
Story,  Confl.  L.  $  190.  See  Hairston  i>.  Hairston,  27  Miss.  704,  61  Am.  Deo. 
580.  And  even  Story  admits  that  if  the  property  is  acqnired  after  marriage, 
the  marital  rights  are  goTemed  by  the  law  of  the  actual  domicil  at  the  time 
of  the  acquisition.  Story,  Confl.  L.  }  187 ;  State  9.  Barrow,  14  Tex.  179, 
65  Am.  Dec  109 ;  Gastro  v.  Illiee,  22  Tez.  479,  7S  Am.  Dec  277 ;  Fuss  v. 
Fuss,  24  Wis.  256,  1  Am.  Rep.  180. 

Y  See  Ford  v.  Ford,  2  Mart  N.  8.  (La.)  574,  14  Am.  Dec.  201 ;  State  «. 
Barrow,  14  Tez.  179,  65  Am.  Dec  109. 

*  McLean  v.  Hardin,  8  Jones'  Eq.  (N.  C.)  294,  69  Am.  Dee.  740 ;  State  v. 
Barrow,  14  Tex.  179,  66  Am.  Dec.  109 ;  Ford  «.  Ford,  2  Mart  n.  s.  (La. ) 
574,  14  Am.  Dec  201 ;  Castro  v.  lilies,  22  Tex.  479,  78  Am.  Dec  277  ;  Fuss 
V.  Fuss,  24  Wis.  256,  1  Am.  Rep.  180;  Murphy  v.  Murphy,  5  Mart.  (La.)  88, 
12  Am.  Dec.  475 ;  Hicks  v.  Pope,  8  La.  564,  28  Am.  Dec.  142 ;  Suooessioa 
of  Packwood,  9  Rob.  (La.)  488,  41  Am.  Dec  841. 
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actual  situs  of  the  pToperty)  wheneyer  the  interest  or  policy  of 
the  forum,  or  the  welfare  of  its  own  citizens,  demand  it.' 

Thus,  in  Smith  v,  McAtee,^^  upon  a  partition  of.  land  in 
Maryland,  the  land  was  sold,  the  proceeds  in  part  belonging  to 
a  woman  who^  with  her  husband,  resided  in  Illinois.  By  the 
law  of  Illinois  the  wife's  personalty  vested  in  the  husband  abso- 
lutely and  was  liable  for  his  debts.  By  the  law  of  Maryland 
it  was  the  property  of  the  wife,  free  from  the  husband's  debts. 
A  creditor  of  the  husband  attached  the  fund  in  Maryland,  but 
it  was  held  that  the  lex  fori  should  goyem,  on  the  ground  that 
to  enforce  the  Illinois  law  would  contravene  the  established 
policy  of  Maryland.^ 

f  82.  Sama  — BxiMreaa  Contract  tonohlng  Iflazltal  Rights* 
«—  If  there  be  a  contract  between  husband  and  wife  touching  the 
marital  rights  of  each  in  the  property  of  the  other,  and  such  con« 
tract  embraces  only  personalty  owned  at  the  time  of  the  marriage, 
the  contract,  if  valid  by  the  law  of  the  place  where  it  is  made, 
will  govern  as  to  the  personalty  owned  at  that  time,  wherever  it 
be  actually  situated.^  But  in  such  case,  as  to  personalty  there* 
after  dcquiredy  the  contract  not  embracing  it,  the  marital  rights 
will  be  determined  by  the  same  law  as  if  there  had  been  no  con« 
tract,  that  is,  by  the  law  of  the  actual  domicil  at  the  time  of 
the  acquisition.' 

If  the  contract  embraces  personalty  then  owned  or  thereafter  to 
be  acquired  by  the  parties,  and  is  valid  where  made,  it  will  fur* 

*  Stoiy,  QmdL  L.  (  189  ;  Le  Braton  v.  Nouchet,  8  lUrt  (La.)  60,  5  Am. 
Deo.  786  ;  BCcLean  v.  Hardin*  8  Jonea'  Sq.  (N.  G.)  294^  69  Asl  Deo.  740 1 
Smith  9.  McAtee,  27  Md.  420,  92  Am.  Dec  641. 

»>  27  Md.  420,  92  Am.  Dec  641. 

u  It  IB  the  more  remarkable  that  the  eoart  shonld  have  followed  the  lex 
fori  instead  of  the  proper  law,  cinoe  the  attaching  creditor  was  a  citizen  of 
Maryland,  while  the  married  woman  waa  not  The  decision  was  baaed  entirely 
npoD  the  Staters  policy. 

^  Snljeet  to  the  great  ezoeptions  to  the  proper  law.  See  Story,  Gonfl.  L. 
|{  188  et  seq. ;  Castro  ».  IlUee,  22  Tex.  479, 78  Am.  Dec  277;  Fuss  v.  Foss,  24 
Wis.  256,  1  Am.  Rep.  180;  Wilder's  Soooession,  22  La.  Ann.  219,  2  Am. 
Bep.  721. 

*  Stoiy,  Confl.  L.  ${  188, 184  et  seq. ;  Foss  v.  Foss,  24  YHs.  266,  1  Am. 
Rep.  180 ;  Castro  v.  lUies,  22  Tex.  479,  78  Am.  Deo.  277. 
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nish  the  role  by  whicli  th^ir  marital  rights  will  be  determined 
throughout  their  wedded  life^  though  they  subsequently  remoTe 
to  or  acquire  property  in  another  State^  where  such  a  contract, 
if  made  there,  would  not  be  upheld.* 

S  83.  Rights  and  Dnttos  of  Parants  towards  ChUdren.  —  The 
rights  and  duties  of  parents  with  respect  to  their  children  may 
be  regarded  as  an  incident  of  the  marriage  relation,  or  the  rela- 
tion of  parent  and  child  may  be  treated  as  a  distinct  status  or 
condition.    In  either  aspect  the  result  is  the  same. 

So  far  as  the  rights  of  personal  control,  treatment,  or  chas- 
tisement are  concerned,  these  are  usually  considered  questions 
of  local  policy  or  police,  the  extent  of  which  must  be  determined 
and  fixed  in  each  State  by  its  own  laws,  as  to  all  persons  within 
its  borders,  regardless  of  their  legal  situs  or  domicil.^  No  State 
could  be  justly  expected  to  permit  persons  within  its  limits  to 
violate  its  police  or  criminal  laws,  because  they  are  given  a  right 
so  to  act  by  the  law  of  their  legal  situs  or  domicil.  Comity  is 
not  to  be  carried  so  far.  It  is  a  case  for  the  substitution  of  the 
proper  law  by  that  of  the  forum  and  actual  situs  of  the  party.' 

But  save  in  such  exceptional  cases,  the  general  principle  is 
that  the  law  of  the  legal  situs  or  domicil  is  the  ''  proper  law '' 
governing  the  relation  of  parent  and  child,  just  as  in  other  cases 
of  status. 

Thus  where  a  mother  domiciled  in  England  had  a  child  bom 
in  Scotland,  which  by  the  Scotch  law  she  was  bound  to  support 
(but  not  by  the  English  law),  the  Scotch  Court  of  Sessions  re« 
fused  to  hold  her  liable  therefor,  on  the  gpround  that  'Uhe  has 
the  status  of  an  English  woman,  and  it  is  the  law  of  the  coun- 
try  of  her  domicil  that  must  determine  her  obligations  now.''  * 

*  Fnas  V.  Fuss,  24  Wis.  266»  1  Am.  Bep.  180 ;  Castro  v.  lilies,  22  Tex. 
479,  78  Am.  Dec  277;  Le  Breton  v.  Maes,  8  PaL  Ch.  (N.  T.)  281 ;  Deoonohe 
V.  Saretier,  8  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Dec.  478 ;  SchefferlUig  v.  Hoff- 
man, 4  Ohio  St.  241,  62  Am.  Dec  281 ;  McLeod  v.  Board,  80  Tez.  888,  94 
Am.  Dec.  801 ;  Yoang  v.  Templeton,  4  La.  Ann.  254,  60  Am.  Dec  688. 

1  Woodworth  v.  Spring,  11  Allen  (Ifaas.)  821;  Jao.  Dodl  (  88.  See 
Blackinton  v,  Blackinton,  141  Mass.  482,  485-486. 

<  See  Whart  Confl.  L.  }§  166,  167.  See  also  De  Boimont  v.  Penniman, 
10  Blatchf.  436,  for  other  applications  of  the  lex  forL 

*  Macdonald  v.  Haodonald,  8  Bell  &  Murray  (2d  seiiee),  881-884;  WharU 
Gonfl.  L.  1 168. 
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• 

The  legitimacy  of  the  issue  has  no  necessary  connection  with 
the  status  of  marriage,  since  in  some  States  children  may  be 
legitimate  without  an  intermarriage  of  the  parents,  nor  is  it  a 
necessary  incident  of  the  relation  of  parent  and  child,  since 
that  relation  may  exist  without  it.  The  truth  is,  legitimacy 
forms  a  distinct  instance  of  status,  and  as  such  will  be  treated 
separately  in  a  subsequent  chapter. 
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CHAPTER  Vn. 

DISSOLUTION  OF  THE  MAKRIAGE  STATUS  BT  DIVOBCB. 

§  84.  Causes  for  Divoroe.  —  The  supreme  importance  of  the 
marriage  status  to  the  State  as  well  as  to  the  parties  has  heen 
adverted  to.  The  interest  of  the  State  in  this  relation  leads  it 
not  only  to  demand  that  it  should  not  be  entered  into  unad- 
"visedly  or  lightly,  and  to  prescribe  with  great  care  who  may  or 
may  not  enter  into  the  contract,  as  well  as  the  ceremonies  ac- 
companying its  solemnization,  but  also  to  prohibit  its  dissolu- 
tion at  the  mere  will  or  caprice  of  the  parties.  The  consent  of 
the  State  thereto  must  first  be  obtained  through  its  legislature 
or  its  courts,  and  only  for  the  particular  causes  assigned  by  the 
law-making  power. 

If  the  parties  abandon  their  domicil  in  one  State  and  acquire 
a  residence  in  another,  the  interest  of  the  first  State  in  the  mar- 
riage status  ceases ;  that  interest  is  now  transferred  to  the  sec- 
ond State,  which  will  see  to  the  preservation  or  regulation  of  the 
relation  with  the  same  zeal  that  inspired  the  former  State  so 
long  as  the  parties  remained  domiciled  there.  The  latter  State 
will  now  permit  the  status  to  be  dissolved  only  for  causes  which 
seem  to  it  proper,  and  only  with  its  consent  (through  its  courts). 
For  the  marriage  relation  is  essentially  a  status,  a  mode  of  lifey 
and  just  as  the  incidents  thereof  are  determined  by  the  law  of 
the  place  where  the  parties  live  (lex  domicilii),  so  also  the  dis- 
solution thereof  is  to  be  regulated  by  the  same  law. 

Hence  it  is  a  well  established  general  principle  of  private 
international  law  that  a  divorce  obtained  in  a  State  other  than 
the  domicil  is  of  no  binding  effect  in  other  States,  as  will  pres- 
ently appear. 

The  same  principle  applies  to  the  causes  for  which  a  divorce 
is  asked  for.    If  the  parties  have  always  resided  in  the  same 
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State,  and  have  neyer  lived  elsewhere,,  no  difficulty  arises.  It 
is  manifest  that  the  State  where  they  have  always  lived  (their 
only  domicil)  should  be  the  State  where  the  divorce  is  prose- 
cuted, and  upon  its  municipal  law  must  depend  the  question 
whether  or  not  there  is  sufficient  ground  to  dissolve  the  mar- 
riage relation.^ 

But  if  the  parties  since  the  marriage  have  lived  in  several 
States,  a  question  may  arise  as  to  which  law  shall  determine 
whether  there  is  ground  for  divorce.  So  also,  if  the  act  on  ac- 
count of  which  the  divorce  is  asked  occurs  in  another  State,  by 
whose  law  it  is  no  cause  of  divorce,  though  constituting  a  suffi- 
cient cause  in  the  State  of  the  divorce  forum,  or  viee  versa; 
especially  if  the  parties  at  the  time  of  the  act  were  domiciled 
in  the  State  where  it  was  done,  one  or  both  of  them  removing 
afterwards  to  the  State  of  the  forum.  What  law  should  prop- 
erly determine  such  points  has  been  the  subject  of  considerable 
debate.' 

Upon  principle,  it  would  seem  clear  that  the  question 
whether  or  not  a  particular  act  or  omission  is  a  ground  for 
divorce  should  be  determined  by  the  rules  of  the  municipal  law 
of  the  divorce  forum.  The  fact  that  the  alleged  offense  occurs 
m  another  State,  or  even  that  the  parties  were  domiciled  in  the 
latter  State  when  the  offense  occurs  there,  should  not  be  suffi- 
cient, in  the  absence  of  explicit  legislation  of  the  forum  to  the 

X  Hunt  V.  Hunt,  72  N.  Y.  217,  288,  28  Am.  Bep.  129. 

*  Varions  theories  will  be  found  advocated  in  the  following  oases,  some 
holding  that  the  law  of  the  place  where  the  marriage  contract  is  entered  into 
•honld  regalate  the  canaeB  for  dissolving  the  status ;  others  holding  that  the 
law  of  the  place  where  the  offence  is  committed  should  pre7ail ;  others  are  in 
HroT  of  the  law  of  the  domictl  of  the  parties  at  the  time  the  oflfence  was  com- 
mitted ;  and  others  in  favor  of  the  law  of  the  parties'  domicil  at  the  time  the 
divorce  is  sought  See  Lolley's  Case,  2  01.  &  F.  567  ;  Arrington  v.  Arrington, 
102  N.  C.  491,  9  8.  E.  200.  207  ;  Norris  9.  Norris,  64  N.  H.  528,  16  Ati.  19 ; 
Proeser  9.  Warner,  47  Yt  667,  19  Am.  Bep.  182,  184  ;  Harteau  v.  Hartean, 
14  Pick.  (Mass.)  181,  25  Am.  Dec.  872 ;  Watkins  v.  Watkins,  185  Mass.  83  ; 
Golbnm  9,  Colbum,  70  Mich.  647,  88  N.  W.  607  ;  Lyon  v.  Lyon,  2  Gray 
(Kass.),  867 ;  Cook  9.  Cook,  56  Wis.  195,  48  Am.  Rep.  706,  14  N.  W.  38  ; 
Harding  v.  Alden,  9  Qreenl.  (Me.)  140,  28  Am.  Dec.  549 ;  Shreck  v.  Shreck, 
82  Tez.  578^  5  Am.  Rep.  251 ;  Jones  v.  Jones,  67  Miss.  195,  6  So.  711^  718. 
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contrary,  to  deprive  its  coarts  of  the  full  and  complete  right  to 
preserve,  regulate,  or  dissolve  the  marriage  status  of  the  citizens 
of  the  forum  in  accordance  with  its  laws.' 

But  if  the  object  of  a  suit  is  not  to  dissolve  a  marriage  status 
valid  in  the  beginning,  but  to  pronounce  the  union  invalid  ab 
initio  for  a  cause  rendering  the  marriage  contrnct  voidable,  the 
principles  by  which  to  determine  the  ^'proper  law  "  are  differ- 
ent. In  such  cases  the  lex  celebrationis  of  the  marriage  con- 
tract is  the  proper  law.^ 

In  conclusion,  it  should  be  observed,  that  the  mere  fact  that 
the  cause  of  divorce  arises  in  the  State  where  the  divorce  is  ob- 
tained (nevther  party  being  domiciled  there  at  the  time  of  the 
divorce),  will  not  suffice  to  make  the  decree  of  divorce  binding 
in  other  States^  although  by  the  municipal  law  of  the  divorce 
forum  jurisdiction  is  thereby  conferred  upon  its  courts  inde- 
pendently of  the  domicil  of  the  parties.  Domicil  (of  one  of  the 
parties  at  least)  is  an  essential  prerequisite  to  give  a  divorce 
exterritorial  effect.* 

§  85.  FrooeedlngB  In  Penonam  and  In  Rem  distinguished. 
—  As  preliminary  to  a  discussion  of  the  principles  governing 
the  effect  of  foreign  divorce,  it  is  necessary  to  observe  the  im- 
portant distinctions  between  judicial  proceedings  in  personam 
and  in  rem. 

The  purpose  of  a  proceeding  in  personam  is  to  impose^ 

*  Hunt  V.  Hunt,  72  N.  Y.  217,  228, 28  Am.  Rep.  129 ;  Einnier  v,  Einnier, 
46  N.  Y.  585,  539»  6  Am.  Rep.  132 ;  Pennoyer  v.  Neff,  95  U.  8.  714,  784-785  ; 
People  V.  Dawell,  25  Mich.  247,  12  Am.  Rep.  280,  272 ;  Colbum  v.  Golbnni, 
70  Mich.  647,  88  N.  W.  607,  608 ;  Shreck  v.  Shreck,  82  Tex.  578,  5  Am. 
Rep.  251 ;  Harding  «.  Alden,  9  Oraenl.  (Me.)  140,  28  Am.  Dec.  549;  Hood 
V.  Hood,  11  Allen  (Mass.),  196,  87  Am.  Dec.  709 ;  Arrington  v,  Arrington, 
102  N.  C.  491,  9  S.  E.  200,  207.  But  see  Norris  9.  Norris,  64  N.  H.  528, 
15  Atl.  19  ;  Prosser  v,  Wamer,  47  Yt.  667,  19  Am.  Rep.  132,  184  ;  Harteau 
V.  Harteau,  14  Pick.  (Mass.)  181,  25  Am.  Dec.  872.  In  Massachusetts  and 
Illinois  there  are  statutes  more  or  lees  affecting  this  general  rule.  See  Lyon 
V.  Lyon,  2  Gray  (Mass.),  867 ;  Smith  v.  Smith,  18  Gray,  209 ;  Watkins  v. 
Watkins,  185  Mass.  88 ;  Chapman  v.  Ohapman,  129  111.  886,  21  N.  E.  806. 

«  Ante,  I  78. 

*  Yan  Fossen  v.  State,  87  Ohio  St  817,  41  Am.  Rep.  507,  508.  See  post, 
d  89  et  seq. 
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thioQgh  the  judgment  or  decree  of  the  court  whose  aid  is  in- 
voked, some  responsibility  or  liability  directly  upon  the  perstm 
of  the  defendant.  Of  this  character  are  criminal  prosecutionsy 
suits  to  compel  a  defendant  to  perform  some  specific  act,  or 
actions  to  fasten  a  general  pecuniary  liability  upon  him.  A 
proceeding  in  renij  on  the  other  hand,  is  aimed  not  at  the  per^ 
son  of  the  defendant,  but  at  his  property  or  some  other  thing 
within  the  power  and  jurisdiction  of  the  court. 

Most  important  consequences  flow  from  the  distinction  be- 
tween  these  modes  of  procedure.  The  fourteenth  amendment 
to  the  federal  constitution  provides  that  no  State  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of 
law;  that  is,  without  notice  and  a  reasonable  opportunity  to  be 
heard  in  his  own  behalf.  But  the  notice  required  under  this 
constitutional  provision  is  very  different  in  the  two  modes  of 
procedure. 

In  proceedings  in  personam^  no  judgment  or  decree  against 
a  defendant  is  valid  unless  he  has  been  personally  served  with 
notice  of  the  action  or  suit  within  the  territorial  limits  of  the 
court's  jurisdiction,  or  has  voluntarily  appeared.  This  much 
is  always  required,  and  in  some  instances  even  more.^  But  in 
proceedings  in  rem,  if  the  res  be  within  the  court's  jurisdiction, 
due  process  of  law  does  not  demand  that  actual  notice  of  the 
suit  should  be  served  upon  the  defendant  personally.  Even 
though  he  be  a  non-resident  of  the  forum,  the  law  presumes  that 
he  keeps  in  touch  with  his  property,  wherever  it  may  be  situated, 
and  that  he  will  be  straightway  informed  if  any  peril  threatens 
it.  Hence  in  such  case  the  law  contents  itself  with  requiring 
a  general  proclamation  or  publication  of  the  fact  that  a  suit  has 
been  instituted  with  respect  to  the  defendant's  property,  or  with 
a  personal  notice  served  upon  him  outside  the  limits  of  the 
court's  territorial  jurisdiction. 

In  either  form  of  procedure,  if  there  has  been  no  such  due 
process  of  law  as  is  demanded  under  the  federal  constitution, 
the  court  is  without  jurisdiction,  and  its  decree  is  absolutely 
void  within  the  limits  of  its  own  State  as  well  as  elsewhere. 

1  Ab  in  the  trial  of  felony  cues,  in  which  no  material  step  can  Tilidly 
be  taken  onleea  the  aoenaed  ia  penonaUj  preaent  in  court. 
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The  leading  case  of  Pennojer  v.  Neff  '  famishes  an  excellent 
illustration  of  these  principles.  In  that  case,  an  attachment 
was  issued  in  Oregon  npon  an  order  of  publication  against  prop- 
-erty  there  belonging  to  a  non-resident  defendant  An  Oregon 
statute  permitted  the  court  in  such  cases  to  subject  the  prop* 
^Hy,  and  if  that  proved  insufficient  to  satisfy  the  debt,  to  make 
a  personal  decree  lot  the  balance  against  the  absent  debtor. 
The  court  pursued  this  course,  and  the  case  was  carried  on 
appeal 'to  the  United  Stiettes  Supreme  Court.  That  court  held 
that,  so  far  as  the  attachment  of  the  property  was  concerned^ 
the  proceeding  was  in  rem,  and  that  the  presence  of  the  prop- 
erty there  gave  the  court  jurisdiction,  though  the  owner  was  a 
non-resident,  had  not  appeared,  and  had  been  notified  of  the 
pendency  of  the  cause  no  otherwise  than  by  advertisement  in  a 
newspi^r.  But  it  was  also  held  that  the  personal  decree  for 
the  balance  of  the  money  due  by  the  non-resident  defendant 
was  beyond^  the  court's  jurisdiction,  and  that  the  statute  au- 
thorizing such  a  course  contravened  the  federal  constitution. 

§  86.  Bxtarritorlal  Effect  of  Foreign  Judgmeata  and  Do- 
oreea.  — •  The  federal  constitution,  in  its  requirement  that  no 
State  shall  deprive  any  person  of  life,  liberty,  or  property  with- 
out due  process  of  law,  is  no  stricter  than  axe  the  principles  of 
private  international  law,  when  those  principles  begin  to  oper^ 
ate  upon  judicial  proceedings.  While  the  above  mentioned 
clause  of  the  federal  constitution  is  a  part  of  the  municipal 
law  of  each  State  of  the  Union  and  operates  intoirterritorially 
upon  domestic  proceedings,  the  rules  of  private  international 
law  come  into  play  only  when  the  inquiry  extends  to  the  effect 
to  be  given,  in  one  State  or  country,  to  the  judicial  proceedings 
of  another.  But  the  federal  constitution  and  the  rules  of  pri- 
vate international  law  both  unite  in  declaring  that,  in  order  to  a 
valid  exercise  of  jurisdiction  by  a  tribunal,  there  must  be  given 
to  the  defendant  a  reasonable  notice  and  opportunity  to  defend 
himself;  there  must  be  ^'dae  process  of  law."  What  consti- 
tutes such  due  process  in  respect  to  proceedings  in  personam  as 
well  as  in  rem  has  already  been  shown. 

*  95  U.  S.  71i.  See  also  Alley  v.  Oasptfi,  80  He.  284,  6  Am.  St  Bepi 
185,  note. 
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Hence  in  order  that  effect  may  be  given  abroad  to  a  judgment 
in  rem  or  in  personam,  the  coart  rendering  the  judgment  in 
question  must  have  jurisdiction  of  the  cause,  and  such  jurisdic- 
tion of  the  defendant  or  of  the  property  threatened  as  ''  due 
process  of  law ''  demands.  If  the  judgment  or  decree  be  in  rem^ 
it  is  only  necessary  that  the  res  be  within  the  court's  jurisdic- 
tion and  that  a  general  publication  of  notice  of  the  suit  be 
given.  If  in  personam^  it  is  essential  that  the  court  should 
have  obtained  jurisdiction  of  the  defendant's  person,  either  by 
his  voluntary  appearance  and  submission  to  the  court's  jurisdic- 
tion, or  by  a  personal  service  of  process  upon  him  within  the 
territorial  limits  of  the  court's  authority. 

If  these  conditions  are  complied  with,  the  foreign  judgment 
.will  in  general  be  given  effect  everywhere ;  if  not  complied 
with,  the  judgment  or  decree,  even  though  valid  where  ren- 
dered, will  in  general  be  regarded  as  void  and  of  no  effect  out- 
side the  jurisdiction  where  it  is  rendered. 

But,  supposing  the  conditions  complied  with,  it  does  not 
necessarily  follow  that  the  foreign  judgment  or  decree  will  be 
given  eanelusive  effect  in  other  States.  In  case  the  judgment 
or  decree  be  in  rem,  it  is  true,  the  ef^t  given  to  it  is  generally 
conclusive  everywhere,  if  the  res  is  within  the  court's  jurisdic- 
tion, for  the  sovereignty  of  a  State  over  everything  within  its 
limits  is  supreme,  and  will  usually  be  respected^  in  other 
States.^ 

But  with  respect  to  judgments  and  decrees  in  personamj  such 
as  judgments  for  money,  private  international  law  goes  no  fur- 
ther than  to  declare  them  a  prima  fade  evidence  of  indebted- 
ness, permitting  the  merits  of  the  cause  of  action  to  be  again 
inquired  into,  at  least  where  such  is  the  effect  that  would  be 

1  This  IB  nniyeraadly  oonoeded  hi  the  case  of  decreet  in  adminlty.  See 
The  Rio  Grande,  23  Wall.  458  ;  Williams  v.  Armroyd,  7  Cr.  428  ;  Giaston  v. 
Hoyt»  8  Wheat.  246 ;  China  Mat  Ins.  Co.  v.  Foi«e,  142  N.  T.  90  ;  Street 
V.  Ins.  Co.,  12  Rich.  (S.  C.)  18.  And  generally  also  in  attachment  and  other 
proceedings  in  rmn.  Freeman  v.  Alderson,  119  U.  8.  185  ;  Pennoyer  v,  Nefi^ 
95  U.  8.  714 ;  Green  o.  Van  Bnskirk,  7  Wall.  189 ;  Noble  v.  Oil  Co.,  79 
Penn.  St  854 ;  Amdt  v,  Amdt,  15  Ohio^  88.  Bat  see  Homthall  v.  Barwell,. 
109  N.  C.  10, 18  8.  E.  721 1  8ii^  Mfg.  Co.  «.  Fleminft  89  Neb.  679, 42  Aok 
8t  Bep.  618. 
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given  to  foreign  judgments  in  the  State  where  the  judgment  in 
question  was  rendered.' 

As  between  the  States  of  this  Union;  the  comity  enjoined  by 
private  international  law  touching  the  effect  to  be  given  to  for- 
eign judgments  is  reinforced  and  supplemented  by  the  clause  in 
the  federal  constitution  providing  that  full  faith  and  credit  shall 
be  given  in  each  State  to  the  judicial  proceedings  of  every  other 
State,'  and  by  the  act  of  Congress,  made  in  pursuance  thereof, 
declaring  that  the  judgments  of  the  courts  of  each  State  shall 
have  the  same  faith  and  credit  in  other  States  as  they  have  in 
the  States  where  they  are  rendered.^ 

Under  these  provisions,  the  judgments  and  decrees  of  the 
courts  of  one  State,  if  valid  and  conclusive  there,  are  for  the 
most  part  valid  and  conclusive  in  every  other  State  of  the  Union, 
Without  them  the  judgments  of  each  State  would  be  regarded 
as  strictly  foreign  judgments  in  every  other  State.* 

But  it  is  to  be  observed  that  it  is  not  the  design  of  these  pro* 
visions  to  confer  any  new  power  upon  the  States,  but  simply  to 
establish  a  just  rule  of  comity  by  which  may  be  regulated  the 
effect  of  their  admitted  jurisdiction  over  the  persons  and  things 
within  their  borders.    They  do  not  propose  to  make  the  judg- 

*  Hilton  V.  aay<yt,  159  IT.  S.  113.  It  Is  probably  otherwise  if  foreign 
jadgmente  ere  given  oonclonve  effect  in  the  State  where  the  particolar  jnd^ 
ment  in  qnestion  is  rendered.  Ritchie  v.  McMallen,  159  U.  S.  285 ;  Wonstan 
V.  Higgine,  188  N.  T.  70 ;  Rankin  v.  Goddard,  55  Me.  889.  Bat  thie  rale  is 
subject  to  qualification  where  the  foreign  judgment  is  based  on  matters  of 
mere  local  policy.  See  Hohner  9.  Qratz,  50  Fed.  869 ;  De  Brimont  v,  Penni* 
man,  10  Blatchf.  486.  Upon  the  effect  of  foreign  judgments,  see  a  learned  and 
full  discussion  in  Story,  Confl.  L.  §§  598  et  leq.,  and  notes. 

*  U.  a  Const.  Art  4,  S  1. 
^  U.  B.  Rev.  Stats.  J  905. 

*  Slack  9.  Perrine,  164  IT.  S.  452 ;  McElmoyle  v.  Cohen,  18  Pet  812; 
Carpenter  v.  Strange,  141  U.  S.  87 ;  Guthrie  v.  Lowry,  84  Penn.  St  588 } 
Elsasser  v,  Haines,  52  N.  J.  L.  10, 18  AtL  1096  ;  Edwards  v.  Jones,  118  N.C. 
458,  18  S.  E.  500 ;  Dorsey  v.  ICaury,  10  Sm.  4  11  (Miss.)  298.  These  pro* 
▼isions  apply  not  only  to  judgments  of  State  courts,  but  also  to  the  judgments 
of  the  federal  courts,  when  litigated  in  the  State  courts.  Pennoyer  v.  Nefl^ 
95  U.  8.  714 ;  Southern  Ins.  Co.  v.  Hardware  Go.  (Tex.)  19  S.  W.  615 ; 
Harney  v.  Patterson,  6  Har.  k  J.  (Md.)  182 ;  Niblett  v.  Scott,  4  La.  Ann. 
846b 
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mentfl  of  other  States  domestic  judgments  to  all  intents  and 
purposes,  but  merely  give  a  general  validity,  faith,  and  credit 
to  them  as  evidence.*  Ko  execution  is  to  issue  upon  such  for- 
eign judgment  without  a  new  suit  in  the  tribunals  of  the  State 
where  it  is  sought  to  be  enforced.  Nor  does  it  enjoy  any  pri- 
ority, privilege,  or  lien  which  may  be  accorded  it  in  the  State 
where  it  is  rendered,  but  only  such  as  the  lex  fori  gives  it  in  its 
character  of  a  foreign  judgment.^ 

Under  these  provisions,  the  judgment  is  to  be  g^ven  the  same 
effect  in  other  States  as  in  the  State  where  it  is  rendered,  and 
since  it  is  in  general  conclusive  there  upon  the  rights  litigated, 
until  reversed,  it  will  also  be  held  to  be  conclusive  in  other 
States,  as  to  the  original  merits  of  the  controversy. 

It  is  immaterial  what  the  nature  of  the  controversy  is.  The 
judgment  is  equally  conclusive,  whether  it  be  in  rem  or  in  per- 
sanam;  whether  it  fastens  a  personal  liability  upon  the  defend- 
ant, or  whether  it  only  affects  his  property  or  his  status.  Thus, 
the  valid  judgment  of  a  competent  court  determining  the  dom- 
icil  of  a  testator  and  probating  his  will  of  chattels  is  conclusive 
in  every  State  in  the  Union.'  So  also  the  judgment  of  the 
courts  of  the  domicil  declaring  a  child  to  have  been  lawfully 
adopted  is  in  general  conclusive.*  And  so  it  is  with  almost 
every  kind  of  judgment ;  such  as  judgments  for  money,  or  in 
divorce  or  attachment  proceedings,  etc.,  provided  only  the 
court  pronouncing  the  judgement  has  jurisdiction  of  the  cause, 
of  the  person,  and  of  the  res.  To  this  general  principle  there 
seems  to  be  only  one  exception.  It  does  not  apply  with  full 
force  to  foreign  judgments  for  the  enforcement  of  a  penalty.''^ 

It  follows  from  what  has  been  already  said  that  when  an 

•  Story,  Confl.  L.  {  609 ;  HoEliDojle  «.  Cohen,  18  Pet  S12 ;  D'Aicy  v. 
Ketohum,  11  How.  165. 

7  Wood  V.  WatkiDson,  17  Conn.  500 ;  MoElmoyle  v.  Cohen,  IS  Pet.  812 ; 
Story,  Confl.  L.  {  609. 

•  Thomas  v.  Moriaaetty  76  Ga.  884 ;  In  re  Gainea,  45  La.  Ann.  1287,  14 
Sa2dd. 

•  Van  Matre  «.  Sankey,  148  Dl.  856,  86  N.  E.  628.  See  Foster  v.  Water- 
man, 124  Mas&  592. 

^  Huntington  p.  Attrill,  146  U.  B,  657.  672.    See  ante,  {  10. 
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action  is  brought  in  one  of  the  States  of  this  Union  to  enforce 
a  judgment  rendered  in  another,  only  such  defenses  can  be 
made  thereto  in  general  as  could  be  made  in  the  State  where  it 
was  pronounced,  in  an  action  there  on  such  judgment. 

Thas  in  an  action  in  one  State  of  the  Union  upon  a  judgment 
rendered  in  another,  the  defendant  may  show  that  the  court 
pronouncing  the  judgment  had  not  jurisdiction  of  the  cause,  of 
the  subject-matter,  or  of  the  parties;  ^^  or  that  the  judgment  is 
not  responsive  to  the  pleadings  — -  at  least,  if  the  defendant  does 
not  appear  at  the  trial."  So  the  defendant  may  show  matters 
ex  post  facto  that  go  in  release  or  discharge  of  the  judgment, 
according  to  the  law  of  the  place  where  the  judgment  is 
given." 

But  an  exception  to  this  principle  arises  where  the  defend- 
ant pleads  the  statute  of  limitations  to  the  action  upon  the 
judgment.  The  scope  and  effect  of  this  defense  is  in  general 
determined  by  the  law  of  the  State  where  the  action  upon  the 
judgment  is  brought  (lex  fori)." 

{  87.  DiToroe  Causes,  Prooeedlngs  Quasi  in  Rem.  —  In 
divorce  causes,  the  actual  subject-matter  of  the  litigation  is 
the  marriage  status  itself.  The  design  is  to  affect  or  dissolve 
the  marital  relation,  not  to  impose  a  general  personal  liability 
upon  either  party,  or  to  give  personal  relief.  Hence  they  par- 
take of  the  nature  of  proceedings  in  rem  rather  than  of  pro- 
ceedings in  personam^  the  res  being  the  status.  And  this  is 
true  whether  the  suit  be  for  divorce  a  menea  ^  or  divorce 

u  Harris  v.  Hfundeman,  14  How.  3&4;  Cheevsr  v.  Wilson,  9  Wall  108; 
Thompson  v.  Whitman,  18  WalL  467;  Orover  4  a  M.  Ga  v.  BadcUffe,  187 
U.  S.  287. 

^  Reynolds  v.  Stockton,  140  U.  S.  264. 

u  MuElmoyle  v.  Cohen,  18  Pet  812 ;  D'Aroy  n.  Ketchnm,  11  How.  166. 

^^  Jacquette  v,  Hugairon,  2  McLean,  129 ;  Bansennan  v.  Charlott,  46  Ktau 
480,  26  Pac.  1061  ;  Packer  v.  Thompson,  26  Keb.  688,  41  N.  W.  660.  See 
post,  §  210.  Bat  if  the  statute  of  the  State  where  the  judgment  is  rendered 
daclalM  that  the  judgment  shall  not  bs  good  after  a  certain  period  of  yeare, 
that  law,  not  the  lex  fori,  must  govern.  Bowenoz  v.  Gitt,  12  Penn.  Ca 
Ct  81. 

1  SeeDeMeUv.  De  Meli,  120  N.  T.  486;  Butler  v.  Washington,  46  U. 
Ann.  279, 12  So.  866, 19  L.  B.  A.  814. 
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a  vinculo.^  At  the  same  time  these  caaseB  cannot  be  said  to 
be  altogether  proceedings  in  rem.  There  is  a  personal  element 
that  enters  into  them,  not  foand  in  suits  instituted  merely  to 
subject  or  affect  property.  Says  one  admirably  conceived  opin- 
ion :  '<  Accurately  speaking,  a  proceeding  in  rem  is  a  proceeding 
against  tangible  property,  and  actual  notice  is  dispensed  with 
on  the  theory  that  the  owner  is  bound  to  know  where  his  prop- 
erty is  and  what  is  being  done  with  it.  It  is  manifest  this 
theory  cannot  be  applied  to  the  relation  of  husband  and 
wife."  • 

It  results  therefore  that  these  causes  constitute  in  some 
measure  a  dividing  line  between  proceedings  strictly  in  rem 
and  proceedings  strictly  inpereonanij  partaking  in  part  of  the 
nature  of  each,  the  former  however  predominating.  Hence 
they  are  often  very  properly  denominated  proceedings  quaei  in 
rem.  The  importance  of  this  line  of  demarkation  will  appear 
hereafter  when  we  come  to  consider  the  exterritorial  effect  of 
divorce.* 

But  a  decree  for  the  easts  of  a  divorce  suit,  or  a  decree  for 
alimony  J  is  a  decree  strictly  in  persanamy  since  the  object  is  to 
fasten  upon  the  defendant  a  geheral  pecuniary  liability,  not  to 
affect  the  status.* 

S  88.  The  Res  In  DiToroa  Canaea.  —  Divorce  causes  being 
proceedings  quasi  in  rem^  it  becomes  important  and  necessary 

*  Both  9.  Both,  104  HL  35,  U  Am.  Bep.  81,  84 ;  Anthony  v.  Bice,  110 
Mo.  Q88,  19  S.  W.  428,  424 ;  Donham  p.  Danham,  162  lU.  589,  85  L.  B.  A. 
70,  77 ;  MoGill  v.  Demmg,  44  Ohio  St.  645,  11  N.  E.  118, 122.  The  New 
York  courts  are  pecollar  in  holding  the  view  that  divorce  caosea  are  proceed- 
ings in  permmam.  See  Williams  v.  Williams,  180  N.  Y.  198 ;  De  Meli  v.  De 
Meli,  120  N.  Y.  485;  Jones  v.  Jones,  108  N.  Y.  415;  (XDea  v.  O'Dea,  101 
K.  Y.  28 ;  People  v.  Baker,  76  N.  Y.  78.  See  also  Frosier  v.  Warner,  47  Y t. 
667,  19  Am.  Bep.  182,  185-186. 

*  Doughty  tf.  Doni^ty,  27  N.  J.  Sq.  815,  826. 

*  Post,  SS  89  et  seq. 

«  Felt  V.  Felt,  57  N.  J.  £q.  101,  40  AtL  486;  De  La  Moatanya  «.  De  La 
Hontanya,  112  Oal.  101, 82  L.  B.  A  82,  85 ;  Thuiston  v.  Thoiaton,  58  Minn. 
279,  59  N.  W.  1017,  1018 ;  Kline  v.  KHne^  57  la.  886,  10  N.  W.  825,  826 ; 
Proaser  v.  Warner,  47  Yt  W^  t9  Am.  Bep.  182,  188, 18A  Bat  see  Black* 
inton  V.  Blackinton,  141  Mass.  482.    See  post,  J  95.  ■ 
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to  determine  what  is  the  res^  for  the  court's  jurisdiction  in  pro- 
ceedings in  rem  depends  upon  its  jurisdiction  of  the  res. 

It  is  generally  admitted  that  the  res  is  the  marrii^  status, 
which  includes  the  status  of  both  consorts,  the  situs  of  the 
status  of  each  being  his  or  her  domicil.  Strictly  speakings 
therefore,  the  jurisdiction  of  the  status  of  the  husband  or 
wife  belongs  to  the  courts  of  his  or  her  domicil,  and  to  no 
other,  because  those  courts  alone  have  jurisdiction  of  the  res. 
But  in  the  case  of  marriage  the  status  is  a  double  or  correla- 
tive status.^  There  can  be  no  such  thing  as  a  husband  without 
a  wife,  or  a  wife  without  a  husband.  Hence  when  a  court  as- 
sumes to  pronounce  a  decree  destroying  the  marriage  status  of 
one  of  the  consorts,  it  must  necessarily  destroy,  so  far  as  its  de- 
cree has  any  efiEect  at  all,  the  status  of  the  other  consort  also. 
If  then  the  consorts  are  domiciled  in  different  States,  it  is  a 
matter  of  grave  importance  to  ascertain  how  far  the  power  of  the 
courts  of  either  of  these  domicile  extends  in  dissolving  the  mar- 
ital union. 

It  must  be  constantly  remembered  that  the  present  inquiry 
relates  to  the  extra-territorial,  not  the  intra-territorial,  effect  of 
a  decree  of  divorce.  It  is  admitted  that,  within  its  own  borders, 
each  State  has  sovereign  control  over  all  persons  and  property 
there  situated  either  permanently  or  temporarily,  subject  only 
to  such  restrictions  as  may  be  placed  upon  its  courts  by  its  own 
laws  or  constitution,  or  by  the  constitution  and  laws  of  the 
United  States.'  Subject  to  these  restrictions,  it  is  in  its  power 
to  declare,  in  any  form  of  proceeding  it  sees  fit,  that  a  married 
man  resident  there,  or  there  temporarily,  or  even  not  there  at 
all,  shall  be  there  deemed  no  longer  married,  and  that  whether 
the  wife  be  within  or  without  the  State.     This  is  purely  a 

^  So  it  is  also  with  the  statos  of  adoption,  and  henoe  the  iwinciples  govern- 
ing the  exterritorial  effect  of  deereee  of  adoption  and  the  jariadiction  of  ooorta 
to  grant  such  decrees  are  very  similar  to  those  regnlating  decrees  of  divorce. 
See  Van  Matre  r.  Sankey,  148  111.  856,  36  N.  £.  628 ;  Foster  o.  Waterman, 
124  Mass.  692. 

*  The  provision  of  the  federal  oonstitation  that  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property  withoat  due  process  of  law  does  not  apply 
to  the  marriage  relation. 
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matter  of  manicipal  law,  with  which  private  international  law 
has  no  concern.  And  the  status  being  a  reciprocal  one,  since; 
in  that  State,  the  husband  must  be  considered  to  be  without  a 
wife,  so  in  that  State  the  woman  must  be  deemed  to  be  without 
a  husband. 

But  it  does  not  follow  that  either  will  be  regarded  as  unmar- 
ried in  other  States.  If  in  any  other  State  the  edict  is  given 
sufficient  effect  to  destroy  the  status  of  the  husband  as  a  mar- 
ried maUi  it  must  also  be  held  in  that  State  that  the  woman  is 
linmarried.  If  in  another  State  the  woman's  status  is  regarded 
as  unaffected  by  the  edict,  so  must  the  man's.  In  other  words, 
a  decree  of  divorce  must,  in  any  State,  be  valid  as  to  both  con- 
sorts, or  void  as  to  both.  It  cannot  be  valid  as  to  one  and  void 
as  to  the  other,  for  that  would  be  to  affirm  that  there  might  be 
a  husband  without  a  wife,  or  vice  versa. 

Hence,  in  considering  the  exterritorial  effect  of  decrees  of 
divorce  the  question  is  whether  the  court  granting  the  divorce 
has  such  complete  jurisdiction  of  the  entire  res  (the  status  of 
both  parties),  as  to  justify  other  States  in  admitting  its  sover 
eign  right  to  completely  regulate  or  dissolve  the  marital  union. 

Beyond  all  doubt,  a  divorce  court  has  absolute  and  complete 
jurisdiction  of  the  res  if  both  parties  are  domiciled  within  its 
territory.  The  situs  of  the  status  of  each  party  is  then  the 
State  where  the  divorce  is  obtained,  and  there  is  no  ground  for 
any  other  State  to  complain  that  its  sovereign  rights  over  its 
own  citizens  have  been  violated.  Generally  full  effect  will  be 
given  to  foreign  divorces  under  such  circumstances.* 

On  the  other  hand,  if  neither  husband  nor  wife  is  domiciled 
in  the  State  where  the  divorce  is  obtained,  its  courts  are  com- 
pletely without  jurisdiction  of  the  res.  Other  States,  especially 
those  wherein  the  husband  and  wife  are  respectively  domiciled, 
might  and  would  justly  complain  that  the  State  of  the  divorce 
had  usurped  sovereignty  that  it  should  not  have  exercised. 
Though  admitting  the  validity  of  the  divorce  within  the  bor- 
ders of  the  divorcing  State,  it  would  be  given  no  exterritorial 
effect  by  the  courts  of  other  States.^ 

•  Port,  S  89.  <  Port,  S  M. 

13 
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An  intermediate  case  (and  the  most  difficult)  presents  itself 
in  those  instances  where  one  of  the  parties  is  domiciled  in  the 
State  granting  the  divorce,  while  the  other  is  domiciled  else- 
where. Here  the  divorce  court  has  jurisdiction  of  part  of  the 
res  (the  status  of  its  citizen)  but  has  no  jurisdiction  of  the 
other  part  of  the  res  (the  status  of  the  non-resident).  The 
whole  res  is  the  status  of  bath  parties^  and  owing  to  the  reci- 
procity of  the  relation  it  cannot  be  severed,  so  as  to  give  the 
court  complete  jurisdiction  of  the  part  within  its  limits. 

Except  for  the  personal  element  involved  in  the  dissolution  of 
the  marriage  status  and  the  marital  rights  and  obligations;  the 
case  is  analogous  to  a  proceeding  strictly  in  rem  against  a  ship 
or  other  chattel  (which  we  may  suppose  to  be  indivisibley  like 
the  status  of  the  two  parties  to  the  marital  union).  Let  us  sup* 
pose  the  ship,  at  the  time  of  the  proceeding  in  rem,  to  be  partly 
in  one  State  and  partly  in  another.  The  court  would  have  juris- 
diction (theoretically)  of  so  much  of  the  ship  as  is  within  its 
territory,  but  would  have  none  over  that  part  within  the  territory 
of  another  State.  But  practically  (the  ship  being  supposed  to 
be  inseparable^  like  the  marriage  status)  the  question  would 
have  to  be  decided  whether  the  court,  by  virtue  of  its  jurisdic- 
tion over  part  of  the  ship,  might  draw  it  all  into  its  power,  or 
whethe^f  since  it  has  no  jurisdiction  (theoretically)  over  a  part, 
it  should  renounce  jurisdiction  over  so  much  as  is  within  its 
control.  It  must  do  one  or  the  other;  it  must  exercise  juris- 
diction over  the  whole  or  over  none. 

Such  for  the  most  part  is  the  situation  in  which  a  divorce 
court  finds  itself  in  cases  where  only  one  of  the  parties  is  domi- 
ciled in  the  State  of  the  divorce.  It  is  not  difficult  to  imagine 
that  in  general  the  court  would  resolve  the  problem  in  favor  of 
its  own  jurisdiction,  holding  that  by  virtue  of  its  jurisdiction 
over  a  part  it  might  draw  the  whole  res  into  its  control.  So 
the  court  would  probably  argue  in  the  case  of  the  ship,  and 
accordingly  would  assume  control  of  it  in  its  entirety.  But  a 
more  serious  question  would  then  arise.  What  effect  would  be 
given  to  this  action  of  the  court  in  respect  to  the  ship  in  the 
other  State  from  which  the  ship  has  in  part  been  drawn  away? 
Would  that  State  regard  its  withdrawal  from  its  own  territory 
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as  a  proper  and  lawful  exercise  of  power,  or  would  it  deem  the 
action  of  the  court  impertinent,  in  contravention  of  its  own 
sovereignty,  and  therefore  void  within  its  limits  ?  * 

Precisely  these  questions  have  agitated  the  courts  with  respect 
to  the  effect  to  be  given  foreign  divorces,  where  one  of  the  par- 
ties (usually  the  defendant)  is  a  non-resident  of  the  State  of 
divorce.    How  they  have  been  solved  will  be  seen  hereafter/ 

§  89.  Bzfeeiritorlal  Bffeot  of  Divoroe — Both  Partiea  Domi- 
ciled in  State  of  Divoroa.  -~  Where  both  consorts  are  domiciled 
in  the  State  where  the  divorce  is  obtained,  the  court  has  com- 
plete jurisdiction  of  the  resj  and  therefore,  as  in  other  cases  of 
judgments  in  rem,  the  decree  will  be  binding  everywhere,  if 
binding  in  the  State  of  the  domicil  and  divorce.^ 

From  the  standpoint  of  private  international  law  it  is  imma- 
terial whether  or  not  the  parties  be  actually  present  within  the 
jurisdiction  at  the  time  of  the  divorce,  if  only  they  are  there 
domiciled;  '  nor  is  it  material  how  long  the  residence  has  con- 
tinued, even  though  it  be  not  long  enough,  under  the  municipal 
law  of  the  domicil,  to  give  jurisdiction  to  its  courts.' 

Generally  speaking,  it  is  the  laws  and  courts  of  the  bona 
fide  present  domicil  of  the  parties  that  regulate  the  divorce, 
not  those  of  the  country  of  residence  (merely),  nor  of  citicen- 

*  See  Plammer  v.  Hatton,  61  MiniL  181,  58  N.  W.  460.  Bat  in  this  caae 
the  Tt»  was  severable,  consistiiig  of  a  wagon  in  one  State,  while  the  tongae 
was  in  another.  See  also  Thurston  o.  Thoraton,  68  Minn.  279,  69  N.  W. 
1017. 

•  Post,  S9  89-94. 

1  Clark  9.  Clark,  8  Cnsh.  (Mass.)  885  ;  Barber  v.  Root,  10  Mass.  260 ; 
Hood  9.  Hood,  11  Allen  <Mas8.),  196,  200,  87  Am.  Dec,  709  ;  Shaw  v.  Shaw, 
98  Mass.  168 ;  Barlen  v.  Shannon,  115  Masa.  438 ;  Loker  v.  Gerald,  157 
Mass.  42,  81  N.  K  709  ;  Harrison  v.  Harrison,  20  Ak.  629, 56  Am.  Dec  227 ; 
Magnire  v.  Maguire,  7  Dana  (Ky.),  181,  185  ;  McGill  v.  Doming,  44  Ohio  St 
645,  11  K.  E.  118, 122  ;  Hunt  9.  Hnnt,  72  N.  Y.  217,  228,  28  Am.  Bep.  129 ; 
Cheely  9.  Clayton,  110  U.  S.  701. 

*  Hnnt  9.  Hunt,  72  N.  Y.  217,  287,  28  Am.  Bep.  129 ;  Loker  v.  Gerald, 
157  Mass.  42,  81  N.  E.  709. 

•  Magowan  9.  Magowan,  67  N.  J.  £q.  195,  89  AtL  864 ;  Hill  9.  Hill,  166 
III.  54,  46  N.  R.  751,  762 ;  Thnnton  9.  Thurston,  58  Minn.  279,  59  N.  W. 
1017.  This  is  not  a  jonsdiotiimal  defeet,  bat  an  error  of  law  to  be  corrected 
on  appeal 
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ship,^  nor  of  the  domidl  at  the  time  of  the  marriage  or  of 
the  offense,  nor  of  the  place  of  marriage,  nor  of  the  situs  of  the 
offense  because  of  which  the  divorce  is  sought.' 

As  between  the  States  of  this  Union,  the  ''full  faith  and 
credit ''  clause  of  the  federal  constitution  holds  full  sway  in 
divorce  cases,  as  in  other  judgments  or  decrees.  Such  decrees, 
when  rendered  hj  a  court  possessing  competent  jurisdiction  of 
the  subject-matter  and  of  the  persons,  unless  void  where  ren- 
dered, are  conclusive  in  every  other  State  of  the  matters  they 
decide.  It  is  well  settled  that  this  provision  does  not  prevent 
an  inquiry  into  the  competency  of  the  divorce  court's  jurisdiction 
by  reason  of  the  non-residence  of  the  parties,  or  by  reason  of 
fraud  in  the  procurement  of  the  divorce/  at  least  where  the 
fraud  relates  to  jurigdietioncU  facts.' 

There  is  some  difference  of  opinion  among  the  authorities  as 
to  the  effect  to  be  given  to  the  recital  in  the  decree  of  divorce 
that  the  parties  are  domiciled  within  its  territory,  when  in  ieuct 
they  are  not.'    Some  of  the  courts  have  held  that  such  a  recital 

^  Save  as  between  the  States  of  the  Unioiiy  where  domicil  and  citizenship 
are  synonymous  terms. 

'  Dicey,  Gonfl.  L.  269 ;  Cheever  v.  Wilson,  9  Wall.  108,  124  ;  Cheely  v. 
Clayton,  110  U.  S.701,  706  ;  Vischer  v.  Yischer,  12  Barb.  (N.  T.)  640,  647  ; 
Ellis  V.  Ellis,  55  Minn.  401,  56  N.  W.  1056, 1058 ;  Van  Fossen  v.  State,  87 
Ohio  St.  817,  41  Am.  Rep.  507,  508  ;  Goz  v.  Goz,  19  Ohio  St  602,  2  Am. 
Rep.  416 ;  Jones  v.  Jones,  67  Miss.  196»  6  So.  712 ;  Shreck  v.  Shreck,  82 
Tex.  578,  5  Am.  Rep.  251,  252.  But  see  Noriis  v.  Norris,  64  N.  H.  528» 
15  Atl.  19. 

<  Cheever  9.  Wilson,  9  Wall.  108,  128 ;  Pennoyer  v.  NeflT,  96  U.  S.  714, 
784 ;  Cummington  v.  Belchertown,  149  Mass.  228,  225 ;  Gregory  «.  Gregory, 
78  Me.  187,  67  Am.  Bep.  792,  793 ;  Reed  v.  Reed,  62  Mich.  117,  60  Am. 
Rep.  247;  Watkins  v.  Watkins,  125  Ind.  168,  26  N.  E.  176;  Moigan  v. 
Morgan,  1  Tez.  Civ.  App.  815,  21  S.  W.  164. 

7  Hood  V.  Hood,  11  Allen  (Mass.),  196,  200,  87  Am.  Dec  709 ;  Hunt  v. 
Hunt,  72  N.  T.  217,  28  Am.  Rep.  129 ;  Yischer  v.  Yischer,  12  Barb.  (N.  Y.) 
640,  644 ;  Harding  v.  Alden,  9  Greenl.  (Me.)  140,  23  Am.  Dec.  649,  565  ; 
Magowan  v,  Magowan,  67  N.  J.  £q.  195,  89  Atl.  864;  People  v.  Dawell,  26 
Mich.  247,  12  Am.  Bep.  260 ;  Thurston  v.  Thnrston,  68  Minn.  279,  69  N.  W. 
1017,  1018.  In  the  last  case,  the  plaintiff  deceived  the  divorce  court  touch* 
ing  the  period  of  his  residence  there.  It  was  held  that  this  was  not  jnrisdio* 
tional  and  would  not  avoid  the  decree  exterritorially. 

"  Cheerer  v.  Wilson,  9  Wall.  108, 123 ;  Magowan  v.  Magowan,  67  N.  J.  E<( 
196,  89  Atl.  864. 
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in  the  decree  constitutea  a  finding  of  fact^  and  is  as  binding, 
until  reversed  in  the  same  jurisdiction,  as  any  other  finding  of 
fact.*  But  the  correct  view,  both  upon  reason  and  authority, 
is  that  such  a  recital  is  not  conclusiye,  but  only  prima  facie 
eridence  of  the  truth  of  the  recital,  susceptible  of  rebuttal  in 
other  States  by  parol  testimony  to  the  contrary.^* 

§  90.  Neither  Party  Domloilod  in  State  of  Divorce.  —  We 
have  already  seen  that  the  matrimonial  union  is  a  status  of 
such  peculiar  importance  to  the  State  that  it  cannot  be  dissolved 
merely  by  the  mutual  consent  of  the  parties,  but  the  assent  of 
the  State  interested  (the  domioil)  must  generally  be  obtained 
in  order  effectually  to  dissolve  the  relation.  Though  it  is 
within  the  sovereign  capacity  of  a  State  to  enact  laws  whereby 
parties  may  obtain  a  divorce  even  when  neither  husband  nor 
wife  is  there  domiciled,  such  a  course  is  condemned  by  the 
principles  of  comity  and  private  international  law. 

If  a  divorce  is  thus  given  in  a  State  where  neither  party  is 
domiciled,  whether  it  be  that  the  divorcing  court  has  been  de- 
ceived as  to  the  domicil  of  the  parties,  or  whether  its  own  mu- 
nicipal law  permits  it  to  divorce  non-residents,  it  is  generally 
conceded  that  the  decree  is  of  no  force  in  other  States  or  coun- 
tries, least  of  all  in  the  State  of  the  parties'  domicil,  whose 
sovereignty  over  the  permanent  status  of  its  citizens  has  been 

*  MagowBn  v.  Magowan,  57  N.  J.  Eq.  196,  89  AtL  864  ;  Fairchild  v.  Fair- 
ohild,  68  N.  J.  Eq.  678,  84  AtL  10 ;  Waldo  v.  Waldo,  62  Mich.  94,  17  N.  W. 
710.     See  Moray  v.  Morey,  27  Minn.  265,  6  N.  W.  788. 

^  Sewall  V,  Sewall,  122  Mass.  156 ;  Cammington  v.  Belohertown,  149  Mass. 
228,  226;  Adams  v.  Adama,  154  Ma8&  290,  294;  Hill  v.  Hill,  166  111.  64, 
46  N.  £.  751,  752;  Smith  v.  Smith,  48  La.  Ann.  1140,  10  So.  248,  250; 
People  V.  Dawell,  26  Mich.  247,  12  Am.  Bep.  260;  Reed  v.  Reed,  52  Mich. 
117,  50  Am.  Rep.  247,  250 ;  Jamee'  Estate,  99  Cal.  874,  88  Pac.  1122,  1128 ; 
Magowan  v.  Magowan,  57  N.  J.  Eq.  195,  89'Atl.  864;  Starback  v.  Murray, 
5  Wend.  (N.  T.)  148  ;  Hoffman  o.  Hoffman,  46  N.  T.  80,  7  Am.  Rep.  299; 
Fergnson  v.  Crawford,  70  N.  Y.  268 ;  Cross  v.  Oroes,  108  N.  Y.  628  ;  Gregory 
V.  Gregory,  78  Me.  187,  57  Am.  Rep.  792,  798 ;  Thompson  v.  Whitman,  18 
Wall.  457 ;  Pennoyer  v.  NeS;  96  U.  a  714,  780.  If  the  divorcing  ooart  has 
tried  the  question  of  residence  upon  oonflieting  testimony  and  has  decided  in 
favor  of  the  jariadiction,  great  caution  should  be  exercised  elsewhere  in  over- 
throwing the  jurisdiction  it  has  assumed.  See  Waldo  v,  Waldo^  52  Mich.  94| 
17  N.  W.  710. 
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oatraged.^  In  rach  cases  the  divorce  ooart  has  no  jnrisdipfcion 
of  the  reSf  that  is,  the  status  of  the  parties  (the  situs  of  which  is  at 
their  domicil),  and  hence  even  though  hoth  parties  submit  their 
cause  to  the  divorce  court,  it  is  without  power  to  aifect  the  re#, 
save  within  the  limits  of  its  own  territory.  The  consent  of  the 
parties  cannot  give  jurisdiction  over  their  foreign  status,  for 
that  would  be  to  infringe  upon  the  sovereignty  of  the  domicil 
which  is  interested  in  the  continuation  of  the  relation.* 

These  general  principles  of  private  international  law  are  now 
so  clearly  recognized  that  the  municipal  laws  of  the  various 
States  almost  invariably  require  that,  in  order  to  the  granting 
of  a  divorce,  at  least  one  of  the  parties  (generally  the  plaintiff) 
should  be  bona  fide  domiciled  within  the  jurisdiction.*    A  tem- 

1  Barber  o.  Boot,  10  Mass.  260 ;  Hanover  «.  Turner,  14  Mass.  227,  7  Am. 
Dee.  208;  Shannon  «.  Shannon,  4  Allen  (Mass.),  184;  Sewall  v.  Sewall,  122 
Mass.  156 ;  Maguire  «.  Magoire,  7  Dana  (Ky.),  181 ;  Harrison  v.  Harrison^ 
20  Ala.  629,  66  Am.  Deo.  227 ;  Jackson  «.  Jackson,  1  Johns.  (N.  T.)  424 ; 
Kerr  «.  Kerr,  41  N.  7.  272 ;  Neff  v.  Besnchamp,  74  la.  92,  86  N.  W.  905  ; 
Hood  0.  State,  56  Ind.  268,  26  Am.  Bep.  21 ;  Watkins  v.  Watkins,  125  Ind. 
168,  25  N.  E.  175 ;  Smith  o.  Smith,  19  Neb.  706,  28  N.  W.  296 ;  Van  Fos- 
sen  o.  Stote,  87  Ohio  St.  817,  41  Am.  Bep.  507  ;  People  «.  Dawell,  25  Mich. 
247, 12  Am.  Bep.  260,  266 ;  Beed  o.  Beed,  52  Mich.  117,  50  Am.  Bep.  247  ; 
Moiigan  «.  Morgan,  1  Tex.  Civ.  App.  815,  21  S.  W.  154  ;  Gregory  v.  Gregoiy^ 
78  Me.  187,  57  Am.  Bep.  792  ;  Gettys  «.  Gettya,  8  Lea  (Tenn.),  860,  81  AiB. 
Bep.  687  ;  Litowich  9.  Litowich,  19  Kan.  451,  27  Am.  Bep.  145. 

s  Jackson  v.  Jackson,  1  Johns.  (N.  Y.)  424 ;  Pawling  v.  Bird,  18  Johns. 
(N.  Y.)  192 ;  Magnire  p.  Magaire,  7  Dana  (Ky.),  181  ;  Harrison  v.  HainaoB» 
20  Ala.  629,  56  Am.  Dec.  227 ;  Smith  o.  Smith,  18  Gray  (Mass.),  909, 210; 
People  V.  Dawell,  25  Mich.  247,  12  Am.  Bep.  260,  268,  27^278.  See  Lond 
«.  Lond,  129  Mass.  14, 18  ;  Chase  v.  Chase,  6  Gray  (Mass.),  157,  161.  Some 
of  the  oonrts  however  hold  the  view  that,  although  the  court  does  not  aoqniie 
jurisdiction  over  the  ref,  the  voluntary  submission  by  the  parties  to  its  de- 
cision estops  them  (but  not  third  parties  nor  the  State  of  their  domicil)  ftom 
afterwards  denying  the  court^s  jurisdiction  elsewhere.  See  ElUs  o.  Ellis,  55 
Minn.  401,  56  N.  W.  1056,  1059 ;  Watkins  v.  Watkins,  185  Mass.  88,  86 ; 
Lond  V.  Loud,  129  Mass.  14,  19 ;  Hood  «.  Hood,  110  Mass.  468 ;  Ellis  «. 
White,  61  la.  644,  17  N.  W.  28  ;  Chapman  v.  Chapman,  48  Kan.  686,  29  Pae. 
1071*  And  in  New  York,  where  the  theory  prevails  that  a  divoroe  suit  is  « 
proceeding  infMraonom,  not  <»  rsm,  the  fact  that  both  parties  submit  them* 
selves  to  the  jurisdiction  of  an  alien  court,  is  regarded  as  sufficient  to  render 
its  decree  binding  in  New  York.    See  Kinnier  v.  Kinnier,  45  N.  Y.  585. 

•  Williamson  v.  Parisien,  1  Johns.  Ch.  (N.  Y.)  889  ;  Hoffinan  •.  HofitoaOv 
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porary  residence  acquired  for  the  mere  purpose  of  instituting 
the  suit,  the  intent  heing  to  remove  from  the  State  as  soon  as 
the  suit  is  terminated,  will  not  generally  suffice  under  the  rules 
of  municipal  law,  and  is  never  sufficient  from  the  international 
standpoint.^  But  if  the  animus  really  exists  to  remain  there 
permanently,  the  fact  that  the  motive  of  removal  is  to  procure  a 
divorce  is  immaterial.* 

For  the  purposes  of  municipal  law,  in  the  absence  of  statute, 
and  always  for  the  purposes  of  private  international  law,  the 
period  during  which  the  party  is  domiciled  is  immaterial.  He 
acquires  a  domicil  at  the  moment  when  actual  residence  is 
coupled  with  the  animug  manendi^  and  from  that  moment  his 
status  should  be  determined  by  the  law  of  that  country/ 

It  will  be  remembered  that  in  general  the  wife's  domicil  fol- 
lows that  of  the  husband,  but  that  for  purposes  of  divorce  an 
innocent  wife  may  acquire  a  domicil  apart  from  her  husband,  if 
she  desires  to  do  so  and  conforms  to  the  conditions.'  But  she 
is  not  bound  to  do  so.  She  is  still  at  liberty  to  treat  her  hus« 
band's  domicil  as  her  own,  though  she  actually  resides  else- 
where, and  may  sue  for  divorce  in  the  State  of  his  domicil, 
though  she  has  never  actually  resided  there.    Thus,  where  the 

46  K.  Y.  80 ;  St  Snro  v.  Lindsfelt,  82  WiB.  846, 19  L.  B.  A.  515 ;  McShane 
V.  McShane,  45  N.  J.  Eq.  841,  19  AU.  465 ;  Yalk  v.  Valk,  18  R.  I.  689,  29 
Atl.  499  ;  Neff  V.  Beanchamp,  74  la.  92,  36  K.  W.  905. 

•  Warrender  «.  Warreuder,  9  Bligh,  141,  142  ;  Dolphin  v.  Robins,  7  H.  L. 
Gas.  390;  Doney  v.  Doney,  7  Watts  (Pens.),  849,  82  Am.  Dec  767;  Gettyi 
9,  Oettya,  8  Lea  (Tenn.^  860, 81  Am.  Bep.  687,  688  ;  Neff  o.  Beauebamp,  74 
la.  92,  86  N.  W.  905  ;  Knowlton  v.  Knowlton,  155  lU.  158,  89  N.  K  595 ; 
Dunham  «.  Dunham,  162  HI.  589,  85  L.  B.  A.  70 ;  Magowan  v,  Magowan, 
57  N.  J.  Eq.  195,  89  Atl.  864. 

•  Foadick  v.  Fosdick,  15  B.  I.  180,  28  Atl.  140 ;  Albee  v.  Albee,  141  Dl. 
550,  81  N.  E.  158 ;  Oolbam  v.  Colbnrn,  70  Mioh.  647,  88  N.  W.  607 ;  Hege- 
man  v.  Fox,  81  Barb.  (N.  Y.)  475,  479. 

•  Hill  9.  Hill,  166  III.  54,  46  K.  E.  751 ;  Magowan  v.  Magowan,  57  N.  J. 
Eq.  195,  89  AU.  864 ;  Kern  9.  Field,  68  Minn.  817,  71  K.  W.  898,  894  ; 
Tfaonrton  v.  Tfaoigton,  58  Minn.  279,  59  K.  W.  1017;  Watkina  v.  Watkina, 
185  Maaa.  88,  84,  But  the  municipal  laws  of  most  States  require  a  person  to 
haye  been  domiciled  there  for  a  more  or  leas  extended  period  before  he  or  she 
can  institate  a  snit  for  diyoroe. 

V  Ante,  H  <^0,  51. 
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busband  deserts  the  wife  and  goes  to  another  State  to  live, 
whither  she  follows  him^  It  would  seem  upon  principle  that  she 
need  not  remain  there  the  statutory  time  in  order  to  acquire 
such  residence  as  will  enable  her  to  sue  for  divorce.^ 

§  91.  Only  one  of  the  Partiea  domioiled  in  State  of  Divoroe. 
—  We  have  seen  in  the  preceding  sections  that  if  both  the  par- 
ties are  domiciled  in  the  State  of  the  divorce,  the  decree,  if 
valid  there,  will  be  binding  everywhere,  whatever  the  character 
of  the  proceedings  may  be,  and  upon  whatever  notice  to  the  de- 
fendant. On  the  other  hand,  if  neither  party  is  domiciled  in 
the  State  of  the  divorce,  the  court  is  without  jurisdiction  of  the 
res,  and  in  the  absence  of  a  resj  according  to  the  better  opinion, 
the  court  cannot  proceed  in  personam  by  a  decree  which  will  be 
recognized  exterritorially,  though  in  fact  the  proceedings  be 
ever  so  just  and  fair,  and  though  both  the  parties  are  personally 
before  the  court.  Although  the  divorce  proceeding  partakes  in 
some  measure  of  a  proceeding  in  peraanamy  the  personal  element 
it  is  believed  is  not  sufficient  to  supersede  the  necessity  for  some 
res  upon  which  the  decree  may  operate.  On  the  other  hand,  if 
the  complete  res  is  before  the  court  (as  where  both  parties  are 
domiciled  in  the  divorcing  State),  the  personal  element  sinks  out 
of  sight  altogether,  and  the  proceeding  becomes  strictly  in  rem. 

We  now  come  to  consider  the  intermediate  case  where  one 
of  the  parties,  and  only  one,  is  domiciled  in  the  State  of  the 
divorce.  This  case  has  caused  the  courts  very  g^eat  difficulty, 
owing  to  the  fact  that  the  divorcing  court  has  partial,  but  not 
complete,  jurisdiction  of  the  res.  It  has  cohtrol  over  the  status 
of  its  own  domiciled  citizen,  but  not  over  the  status  of  the 
citizen  of  another  State.  Yet,  owing  to  the  mutuality  of  the 
relation  between  husband  and  wife,  it  can  make  no  decree 
affecting  the  status  of  one,  without  simultaneously  and  equally 
affecting  the  status  of  the  other.  Under  such  circumstanoesy 
one  of  two  courses  is  open  to  the  court.  It  may  either  draw  to 
itself  (usurp,  as  it  were)  jurisdiction  over  the  status  of  the  non- 
resident,  by  virtue  of  its  jurisdiction  over  the  status  of  the 

>  Eerahaw  v.  KerahiiW,  8  CaL  812;  Watkins  v.  Watkins,  186  Mass.  88,  87. 
Bat  see  Valk  o.  Valk,  18  R.  I.  689,  29  Atl.  499 ;  Wood  v.  Wood,  6i  Ark. 
172, 15  S.  W.  469. 
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lesident,  or  it  may  renounce  jurisdiction  over  the  status  of 
the  resident  because  it  has  not  jurisdiction  of  the  status  of  the 
non-resident. 

The  municipal  law  of  each  State^  being  primarily  interested 
in  and  devoted  to  its  own  citicens^  will  usually  enjoin  upon  its 
courts  the  first  of  these  courses,  as  being  most  conducive  to 
their  protection.  Accordingly  we  find  provision  in  the  munici- 
pal laws  of  every  State  directing  how  divorces  may  be  obtained 
by  citizens  against  non-resident  defendants.  In  such  cases,  the 
laws  of  many  States,  looking  upon  the  divorce  purely  in  its 
aspect  of  a  proceeding  in  rem,  permit  their  courts  to  grant  the 
divorce  upon  no  further  notice  to  the  non-resident  defendant  than 
is  afforded  by  an  order  of  publication;  ^  while  others  (not  losing 
sight  altogether  of  the  personal  element  in  the  divorce  proceed- 
ing) resort  to  the  juster  method  of  requiring  actual  notice  of  the 
pendency  of  the  suit  to  be  mailed  or  otherwise  safely  trans* 
mitted  to  the  absent  defendant.'  The  nature  of  this  notice  is 
regpilated  by  the  municipal  law  of  each  State,  and  if  that  law 
u  complied  with  the  divorce  is  valid  within  the  limits  of  that 
State* 

But  when  it  is  sought  to  give  effect  in  other  States  to  the 
divorce  so  obtained,  it  becomes  a  more  difficult  question  to  de- 
termine the  consequence  of  the  merely  partial  jurisdiction  pos- 
sessed by  the  divorce  court  over  the  re$. 

It  would  manifestly  be  impolitic,  as  well  as  unjust,  to  lay 

1  Ditson  V.  Ditwm,  4  R.  I.  87;  Kline  v.  Kline,  67  la.  886, 10  N.  W.  825  ; 
Cox  0.  Cos,  19  Ohio  8t  602,  2  Am.  Rep.  415 ;  Anthony  9.  Rice,  110  Mo.  288, 
19  S.  W.  428  ;  Bailer  9.  Washington,  45  La.  Ann.  279,  12  8a  856. 

s  Harding  v.  Alden,  9  OreenL  (Me.)  140,  28  Am.  Dec.  549  ;  Loker  9. 
Gerald,  157  Blaaa.  42 ;  Smith  v.  Smith,  48  La.  Ann.  1140, 10  So.  248;  Cham- 
pon  V,  Champon,  40  La.  Ann.  28,  8  So.  897.  In  a  proceeding  in  r$m,  in 
which  the  pergonal  element  does  not  enter,  as  in  a  prooeeding  against  prop- 
erty, the  two  forms  of  notice  abore  given  are  regarded  as  equivalent.  See 
Pennoyer  v.  Neff,  95  U.  S.  714, 727.  But  in  a  prooeeding  ^uasi  m  yvm,  where 
the  personal  element  enters  to  a  certain  extent,  it  cannot  be  properly  said  that 
an  advertisement  is  equivalent  to  actual  notice.  See  Doughty  «.  Doughty, 
27  N.  J.  Eq.  815,  825. 

s  Harding  v.  Alden«  9  OrsenL  (Me.)  140,  28  Am.  Dec  549;  Smith  « 
Smith,  48  La.  Ann.  1140,  10  So.  248. 
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down  the  general  principle  that  a  plaintiff  shall  never  obtain  a 
nniversallj  valid  divorce  in  his  own  country,  because  the  de- 
fendant happens  to  be  a  non-resident.  To  so  hold  would  force 
the  plaintiff  to  seek  out  the  defendant  and  to  ask  for  the  divorce 
in  a  State  chosen  by  the  latter,  perhaps  for  the  very  reason  that 
its  laws  are  hostile  to  the  plaintiff's  cause. 

On  the  other  hand,  it  must  be  remembered  that  a  suit  for  a 
divorce  is  not  a  proceeding  strictly  in  rern^  but  merely  qiuisi  in 
rem  ;  and  that  while  the  res  in  the  former  proceeding  is  property 
whose  situation  and  condition  the  owner,  though  non-resident, 
must  be  assumed  to  be  familiar  with,  in  proceedings  qwi$i  in 
rem  the  re«  is  a  personal  status,  an  attack  upon  which  in  a  dis- 
tant State  cannot  be  justly  assumed  to  be  known  by  the  defend- 
ant without  an  actual  notification  of  some  sort. 

Many  theories  have  from  time  to  time  been  advanced  by  the 
courts,  some  of  which  have  been  incidentally  adverted  to  in 
prior  sections  of  this  work,^  and  all  of  which  have  now  been 
pretty  generally  discarded,  except  three  leading  ones.  The  first 
of  these  is  entirely  favorable  to  the  resident  plaintiffs  sacrificing 
to  the  sovereignty  of  his  domiciliary  law  all  the  rights  of  the 
defendant.  The  second  is  entirely  favorable  to  the  non-resident 
defendant^  sacrificing  the  rights  of  the  plaintiff  to  the  sover- 
eignty of  the  defendant's  domiciliary  law.  It  forces  the  plain* 
tiff  for  the  most  part  to  sue  for  his  divorce  in  the  courts  of  the 
defendant's  domicil,  and  requires  him  to  subject  himself  to  its 
laws.  This  theory  is  supported  by  the  courts  of  New  York,  and 
may  be  designated  '<  the  NewYork  doctrine."  The  third  strikes 
a  happy  mean  between  the  first  and  second,  and  while  giving  to 
the  plaintiff  all  the  rights  conferred  by  his  own  law,  permitting 
him  to  sue  in  the  courts  of  his  domicil,  yet  requires  that  the 
defendant  should  receive  a  more  substantial  notification  of  the 
existence  of  the  suit  than  is  afforded  merely  by  a  published 
advertisement  in  a  newspaper  of  the  plaintiff's  domicil.  This 
may  be  designated  "  the  New  Jersey  doctrine,''  and  is  believed 
to  be  the  soundest.  The  theories  thus  briefly  outlined  will  now 
be  elaborated  more  fully. 

«  Ante,  H  76,  note  1,  78,  notes  2,  a. 
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§  92.  First  Theory  —  Jnrifldiotlon  over  one  Party  eonf ers 
Jiiriidiotion  over  the  other  aUo.  —  According  to  the  first  theorji 
in  order  that  the  divorce  coart  may  faaye  complete  jurisdiction 
of  the  res,  so  that  its  decree  will  receive  recognition  everywhere 
as  dissolving  the  relation  of  hasband  and  Wife,  it  is  only  essen* 
tial  that  one  of  the  parties  should  be  domiciled  there  -*  it  is 
immaterial  which,  though  it  will  usually  be  the  plaintiff.  The 
courts  of  that  party's  domicil,  having  jurisdiction  over  his  or 
her  status,  will  draw  to  themselves,  by  reason  of  the  mutuality 
of  the  marriage  relation,  jurisdiction  of  the  status  of  the  other 
party  also,  thus  acquiring  jurisdiction  of  the  status  of  both. 
The  case  (under  this  theory)  is  practically  identical  with  that 
where  both  parties  are  domiciled  within  the  limits  of  the  State 
of  the  divorce,  and  the  proceeding,  as  in  that  case,  is  regarded 
as  one  strictly  in  rem,  the  personal  element  of  the  proceeding 
being  disregarded  altogether.  Hence  (under  this  theory)  only 
such  notice  is  required  to  be  given  the  non-resident  defendant 
as  is  required  by  the  municipal  law  of  the  State  of  divorce  in 
order  to  give  its  courts  jurisdiction  —  frequently  nothing  more 
than  an  advertisement  published  in  some  obscure  newspaper  of 
that  State.  ^ 

It  will  be  observed  that  this  doctrine  upholds  in  full  measure 
the  sovereignty  of  the  plaintiff's  domicil  with  respect  to  his 
status,  but  in  so  doing  it  oftentimes  permits  grave  (and  very 
unnecessary)  injustice  to  be  done  to  the  defendant,  who  fre- 

1  Ditson  V.  Ditaon,  4  R.  L  87;  Klme  v.  EUne,  57  Ll  886,  10  N.  W.  886, 
8S6 ;  Thmston  v.  Thanton,  58  Minn.  279,  69  K.  W.  1017, 1018  ;  Morey  «. 
Morey,  27  Minn.  265,  6  N.  W.  783 ;  Thompaon  v.  Thompson,  91  Ala.  691, 

8  So.  419;  Cox  «.  Cox,  19  Ohio  St  602,  2  Am.  Bep.  416,  416;  Doerr  v. 
Forsythe,  50  Ohio  St.  726,  85  N.  £.  1056 ;  Anthony  v.  Rice,  110  Mo.  288, 
19  S.  W.  428,  424 ;  Hawkins  9.  Ragsdale,  80  Ey.  868,  44  Am.  Rep.  488  ;  Don- 
ham  V,  Dnnham,  162  IlL  689,  85  L.  R.  A.  70,  77,  78 ;  HUbish  v.  Hattel,  146 
Ind.  69,  88  L.  R.  A.  783  ;  Bodgers  v.  Rodgen,  66  Kan.  488,  43  Pac.  779.  In 
other  cases  often  ci||fl^snpport  this  theory,  it  appears  that  there  was  an 
actual  notification  !^^Hiit  transmitted  to  the  non-resident  defendant.  Snoh 
eases  are  in  reality  mHuees  of  the  third  theory,  presently  to  be  discussed. 
See  Van  Orsdal  v.  Van  Oisdal,  67  la.  85,  24  IT.  W.  579 ;  Harding  v.  Alden, 

9  Greenl.  (Me.)  140,  28  Am.  Dec  649;  Smith  9.  Smith,  48  La.  Ann.  1140^ 

10  So.  248;  Loker  v.  QenOd,  167  Mass.  42,  81N.  E.  709. 
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quentlj  finds  himself  or  herself  divorced,  without  any  previous 
knowledge  whatever  that  proceedings  for  that  purpose  were 
pending.  The  laws  and  procedure  of  the  plaintifiTs  domicil 
are  devised  to  protect  the  plaintiff's  interests,  not  those  of 
the  alien  defendant.  This  constitutes  the  weakness  of  this 
theory.  Its  tendency  is  to  violate  that  general  principle  of 
private  international  law  that  no  man  should  be  condemned 
unheard.  It  is  a  different  case  from  that  of  a  proceeding 
against  property  of  the  defendant.  In  that  case  a  general 
publication  is  deemed  sufficient  because  it  is  practically  certain 
that  the  owner  will  be  promptly  notified  of  any  blow  aimed  at 
his  property.  But  his  status  is  a  more  intangible  thing,  and 
more  personal  in  its  nature.' 

§  93.  Second  Theory  —  Divoroo  a  Proceeding  in  Personam. 
-—  So  impressed  have  the  Kew  York  courts  been  by  the  personal 
element  in  the  suit  for  divorce,  and  the  dangers  threatening  the 
non-resident  defendant  under  the  first  theory  that  they  have 
adopted  as  extreme  (and  unjust)  a  view  in  the  other  direction. 
According  to  this  second  theory,  the  personal  element  above 
mentioned  preponderates,  and  causes  a  proceeding  whose  pur- 
pose is  to  dissolve  a  status  to  be  regarded  in  the  light  of  a  pro- 
ceeding in  personam  rather  than  a  proceeding  in  rem  ;  and  the 
same  process  is  required  to  bring  the  defendant  before  the  court 
as  is  required  if  the  design  were  to  fasten  upon  him  or  her  a 
general  pecuniary  liability.  The  Kew  York  courts  hold  that  no 
foreign  divorce  obtained  in  a  State  where  the  plaintiff  alone  is 
domiciled  will  be  valid  ezterritorially,  unless  the  defendant  vol- 
untarily  appears  or  is  personally  served  with  process  toUhin  the 
territorial  jurisdiction  of  the  divorce  courts 

This  theory  gives  undue  weight  to  the  personal  element  in- 

*  See  Doughty  v.  Doughty,  27  N.  J.  Eq.  815,  826. 

1  Matter  of  Kimball,  156  N.  Y.  62 ;  WlUUms  v.  Williama,  180  N.  T.  198 ; 
Cross  9.  Cross,  108  N. Y.  628 ;  Jones  v.  Jones,  108  ]U|^6  ;  O'Dea  v.  O'Dea, 
101  N.  Y.  28  ;  CoUins  v.  Collins,  80  N.  Y.  1 ;  P^^B^ker,  76  N.  Y.  78, 
82  Am.  Rep.  274 ;  Hoffman  v.  Hoffman,  46  N.  Y.^IRlie  New  York  view 
has  been  adopted  by  a  few  other  courts.  Harris  v.  Harris,  115  N.  C.  587,  20 
8.  £.  187 ;  Cook  «.  Cook,  56  WU.  195,  48  Am.  Rep.  706, 14  N.  W.  88,  88. 
See  Elder  p.  Reel,  62  Penn.  St.  308,  1  Am.  Sep.  414. 
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volved.  It  magnifieB  the  rights  of  the  defendant^  and  goes  far 
to  ensure  that  no  injustice  will  he  done  that  party ;  hut  it  will 
frequently  he  at  the  expense  of  the  plaintiff  and  the  sovereignty 
of  the  plaintiff's  domicil.  It  practically,  in  many  cases,  forces 
a  plaintiff  who  desires  a  diyorce,  at  the  very  least  to  seek  out 
the  defendant,  and  sue  in  the  State  selected  hy  the  latter,  for  the 
very  reason  perhaps  that  its  laws  are  more  hostile  to  the  plain- 
tiff than  his  or  her  own;  and,  since  the  municipal  laws  of  most 
States  require  the  plaintiff  to  he  domiciled  in  the  State  where 
he  seeks  a  diyorce,  this  theory  would  often  compel  him  to  ahan- 
don  his  own  State  altogether,  and  take  up  his  permanent  resi- 
dence in  the  domicil  of  the  defendant,  or  else  forego  his  right 
to  a  divorce  entirely.  It  pays  no  heed  to  the  sovereignty  of  the 
plaintiff's  domicil  and  its  control  over  his  status,  which  is  just 
as  pronounced  as  that  of  the  defendant's  domicil  over  the  status 
of  the  latter.  These  are  serious  drawhacks  to  this  theory  —  so 
serious  indeed  that  it  is  not  surprising  that  most  courts  have 
rejected  it  as  unsound.' 

S  94.  Third  Theory  —  Dlvoroe  neither  In  Rem  nor  in  Per- 
sonam, but  Quasi  in  Rem — Requires  Best  Notijaoation  prao- 
tioable  to  Non-Resident  Defendant.  —  The  third  theory, 
adopted  hy  the  courts  of  New  Jersey,  is  the  best  in  point  of 
reason,  principle,  and  justice  to  all  parties,  combining  as  it 
does  the  advantages  of  both  the  other  theories,  and  minimizing 
the  disadvantages  of  both.  According  to  this  theory,  the  per- 
sonal element  entering  into  a  divorce  suit  is  neither  disregarded 
to  the  extent  of  making  the  divorce  a  proceeding  in  rem,  nor  so 
magnified  as  to  make  it  a  proceeding  in  personam.  It  is  ac- 
corded its  proper  weight,  and  the  divorce  is  regarded  as  a  pro- 
ceeding quasi  in  rem,  that  is,  it  is  su£Sciently  a  proceeding  in 
rem  to  permit  a  court  having  jurisdiction  of  even  part  of  the 
res  to  adjudicate  upon  it,  without  having  to  bring  the  person  of 
the  defendant  within  its  jurisdiction,  either  by  voluntary  ap- 
pearance or  by  service  of  process  within  the  territorial  limits  of 
its  authority;  yet  sufficiently  in  personam  to  require  something 
more  than  a  mere  Klvertisement  of  the  pendency  of  the  suit,  if 
more  than  that  is  practicable. 

*  See  Danham  v.  Danhsm,  162  111.  589,  85  L.  R.  ▲.  70,  77-78. 
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Full  effect  is  thus  given  to  the  sovereigntj  of  the  plaintiff's 
domicil  and  to  his  or  her  rights.  The  plaintiff  is  permitted  to 
g^t  the  full  benefit  of  the  divorce  laws  of  his  own  State,  and  is 
not  required  to  go  to  the  State  of  the  defendant  and  subject 
himself  to  its  laws  in  order  to  obtain  his  divorce.  The  juris- 
diction  of  the  plaintiff's  domicil  over  his  status  is  recognized 
everywhere.  The  only  limitation  (and  it  is  surely  a  most 
reasonable  one)  is  that  the  non-resident  defendant  should  be 
actually  notified  of  the  pendency  of  the  suit,  where  that  is 
practicable,  by  mail,  message,  or  actual  service  of  notice  (not 
by  advertisement  merely) . 

This  affords  almost  every  protection  to  the  defendant  which 
is  obtained  by  the  New  York  rule,  and  at  the  same  time  leaves 
the  plaintiff's  rights  and  the  sovereignty  of  the  plaintiff's 
domicil  untrammeled,  save  by  a  regulation  for  the  protection  of 
the  absent  defendant,  which,  while  it  can  do  the  plaintiff  no 
injury,  affords  a  protection  agaipst  the  prostitution  of  justice, 
which  it  should  be  the  lofty  aim  of  every  system  of  law  to 
prevent. 

This  theory  does  not  absolutely  demand  in  all  cases,  in  order 
to  an  exterritorial  recognition  of  divorce,  actual  notice  to  be 
given  the  defendant,  but  only  that  the  best  notice  practieabh 
be  given  him  or  her.  If  his  address  is  known,  actual  notice  in 
some  form  is  necessary ;  if  unknown,  only  reasonable  notice 
and  opportunity  to  be  heard  is  required.  Of  course,  therefore, 
the  voluntary  appearance  of  the  defendant  will  supersede  the 
necessity  for  specific  notice.^ 

It  will  be  remembered  that  when  the  decree  directs  that  the 
guilty  party  shall  not  marry  again,  the  better  opinion  is  that 
such  part  of  the  decree  is  in  personam^  not  in  remj  and  hence 

1  Doughty  9.  Doughty,  27  N.  J.  Eq.  815  ;  Felt  v.  Felt,  57  N.  J.  Eq.  101, 
40  AtL  486 ;  Magowan  v.  MagowaD,  57  N.  J.  Eq.  195,  89  Atl.  864 ;  Flower 
9.  Flower,  42  K.  J.  Eq.  152,  7  AtL  669.  See  Whart.  Confl.  L.  §S  286,  287  ; 
Harding  v.  Alden,  9  Greenl.  (Me.)  140,  28  Am.  De&  549  ;  Smith  o.  Smith, 
48  La.  Ann.  1140,  10  So.  248 ;  Loker  v.  Gerald,  1^  Maes.  42 ;  Barlen  r. 
Shannon,  115  Mass.  488 ;  Van  Ondal  o.  Van  Ondal,  67  la.  85,  24  N.  W. 
579. 

*  Ante,  I  74. 
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the  court  is  without  jurisdiction  to  make  such  a  decree  against 
a  non-resident  defendant,  unless  he  or  she  has  voluntarily  ap- 
peared, or  (perhaps)  has  been  personallj  served  with  process 
within  the  territorial  jurisdiction  of  the  court.  And  even  then, 
such  part  of  the  decree,  being  in  the  nature  of  a  penalty,  will 
be  given  no  exterritorial  effect.' 

§  95.  Bztanltorlal  Bffeot  of  Divorce,  ma  rwpeota  Costa  and 
Alimony.  —  We  have  in  the  preceding  sections  considered  tho 
principles  regulating  the  exterritorial  effect  of  a  divorce  upon 
the  status  of  the  parties.  We  now  come  to  examine  its  effect, 
as  respects  the  incidents  of  the  divorce,  as  in  the  matter  of  the 
costs  of  the  suit,  alimony,  or  the  custody  of  minor  children. 

With  regard  to  so  much  of  the  decree  as  relates  to  the  costs 
of  the  suit  and  alimony  to  the  wife  it  is  to  be  observed  that, 
so  far  as  the  court  undertakes  to  decree  against  the  defendant 
for  a  sum  of  money,  the  decree  is  a  proceeding  in  personam. 
It  seeks  to  fasten  upon  the  defendant  a  general  pecuniary  lia- 
bility. Hence,  as  in  the  case  of  other  proceedings  in  personam, 
no  exterritorial  force  will  be  given  the  court's  decree  in  this 
respect  unless  the  defendant  is  within  the  court's  jurisdiction, 
either  by  voluntary  appearance  or  by  personal  service  of  process 
there.^ 

Kor,  under  the  constitutional  provision  that  no  State  shall 
deprive  any  person  of  life,  liberty,  or  property,  without  due 
process  of  law,  would  it  be  within  the  bounds  even  of  the  mu- 
nicipal  law  of  any  State  of  this  Union  to  g^ve  its  courts  jurisdic- 
tion to  make  such  a  personal  decree  against  an  absent  defendant, 
not  served  with  personal  process  nor  voluntarily  appearing.* 
But  if  a  defendant  is  a  non-resident,  it  is  proper,  even  upon  an 

^  Cooper  V,  Reynolds,  10  Wall.  308 ;  De  La  Montanys  v.  Do  La  Montanya, 
112  Gal.  101,  82  L.  R.  A.  82,  87;  Rodgen  v.  Rodgere,  56  Kao.  488,  48  Pac. 
779 ;  Dow  v.  Blake,  148  IlL  76,  85  N.  E.  761,  764  ;  Ballock  o.  Ballock,  51 
N.  J.  Eq.  444,  27  AtL  485 ;  Stewart  v.  Stewart,  27  W.  Ya.  167 ;  Kline  v. 
Kline,  67  la.  886,  10  N.  VT.  825,  826 ;  Prosaer  r.  Warner,  47  Yt.  667,  19 
Am.  Rep.  182, 184.  See  Thurston  v.  Tharston,  58  Minn.  279, 59  N.  W.  1017 ; 
Blackinton  9.  Blaekinton,  141  Mass.  482,  486  ;  Barber  v.  Barber,  21  How. 
582. 

*  CwAej,  Const  Linu  400  et  seq. ;  Pennoyer  v,  JSeff,  95  U.  8.  714.  But 
see  Blackinton  «.  Blackinton,  141  liass.  482,  486. 
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order  of  publication,  without  personal  service  or  appearance,  to 
provide  for  the  seizure  and  appropriation  of  the  defendant's 
property  within  the  State,  to  make  good  the  costs  or  alimony 
decreed;  for  to  the  extent  of  the  property  thus  seized  the  decree 
would  cease  to  be  in  personam^  and  would  become  a  decree  in 
rem.  But  any  part  of  the  personal  liability  imposed  by  the 
decree  in  excess  of  the  value  of  such  property  would  still  be  in 
personam  only,  and  must  conform  to  the  requirements  for  such 
proceedings,  touching  the  notice  to  be  given  the  defendant,  or 
else  it  will  be  void  both  exterritorialiy  and  intra-territorially.' 

§  96.  Bzterritorial  Bffeot  of  Decree  for  Cnatody  of  BClnor 
Children.  —  This  is  one  of  the  usual  incidents  of  a  divorce. 
Being  nothing  less  than  a  determination  of  the  guardiauship  of 
the  children,  it  is  a  question  of  dovhle  status,  relating  no  less 
to  the  status  of  the  children  than  to  that  of  the  respective 
parents.  The  decree  for  the  children's  custody  therefore  is  as 
much  a  decree  in  rem  as  is  the  divorce  itself,  but  with  a  more 
extended  res.  The  res  in  this  case  is  not  only  the  status  of  the 
parents,  but  of  the  children  also.  But  the  children  being  in- 
fants, their  domicil  is  necessarily  with  one  or  the  other  of  their 
parents  (usually  with  the  father),  and  the  legal  situs  of  their 
status  is  at  their  domicil. 

As  we  shall  see  however  in  discussing  the  status  of  Guardian- 
ship/ the  jurisdiction  to  appoint  guardians  of  infants  is  not 
wholly  confined  to  the  courts  of  the  ward's  domiciL  The  courts 
of  a  State  where  an  infant  has  his  actual  situs  «r  has  property 
will  also  sometimes  assume  a  like  jurisdiction|  though  dutf 
weight  should  always  be  accorded  the  domiciliary  appointment. 

Until  the  divorce  takes  place,  and  it  is  established  that  .the 
father  is  unfit  to  have  the  custody  of  the  infant  children,  .their 
domicil  must  be  presumed  to  follow  his.  Hence,  primarily  and 
theoretically  the  courts  of  the  father's  domicil  alone  should  have 
the  power  to  decree  the  custody  of  the  children  to  the  mother, 
so  as  to  give  the  decree  any  eatiterriUmal  effect;  for  they  alone 

*  Cooley,  Const  Lim.  406 ;  Pennoyer  9.  Neff,  95  U.  S.  714  ;  Tharaton  o. 
Thurston,  58  Minn.  279,  59  N.  W.  1017 ;  Van  Orsdal  v.  Van  Orsda],  67  la. 
35,  24  N.  W.  579 ;  Wesner  o.  O'Brien,  56  Kan.  724, 82  L.  B.  A.  289. 

^  Post,  §S  114  et  seq. 
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have  complete  jurisdiction  of  the  enHre  res^  —  of  the  status  of 
the  father  and  children  hy  reason  of  domicile  and  of  the  status 
of  the  mother  (whether  resident  or  not)  hy  reason  of  the  fact 
that  her  status  as  wife  and  mother  is  inseparahle  from  that  of 
her  hushand  and  children.  Practically,  however,  the  control  of 
the  courts  of  the  hushand's  domicil  is  complete  and  perfect  only 
when  the  aetucUy  as  well  as  the  le^alj  situs  of  the  infant  chil- 
dren is  within  its  territory.  If  the  children  are  actually  else- 
wheroi  the  court  can  exercise  no  real  control  over  their  custody, 
and  it  may  even  be  doubted  whether  any  exterritorial  effect 
should  be  accorded  such  a  decree.' 

But  in  the  nature  of  things  the  guardianship  of  an  infant 
must  be  of  a  more  or  less  temporary  character.  It  is  not  per- 
manent and  continuous  like  the  status  of  marriage.  It  never 
endures  longer  than  the  minority  of  the  ward.  And  even  within 
that  period  circumstances  may  frequently  arise  which  demand 
that  a  new  guardian  should  be  appointed.  The  ward  may  alter 
his  domicil  and  thus  come  under  a  new  law  and  a  new  set  of  tri- 
bunals, which  may  disapprove  of  the  guardian  already  appointed 
or  of  the  powers  conferred  upon  him;  or  the  ward  may  be  actu- 
ally situated  in  a  State  other  than  his  domicil  under  circum- 
stances demanding  that  his  person  or  his  property  rights  should 
be  safeguarded  there  also.  Thus  the  status  of  wardship  is  one 
which  is  liable  to  shift  and  change  with  circumstances.  In  this 
respect  it  differs  from  the  marriage  status  or  the  status  result- 
ing from  the  dissolution  thereof.  Once  validly  established  the 
latter  is  permanent  until  dissolved  by  death  or  divorce,  and  once 
validly  dissolved^  the  dissolution  is  as  permanent  as  the  original 
status,  no  matter  into  what  country  the  parties  may  thereafter 
come.  As  just  shown,  this  is  not  true  of  the  status  of  guardian- 
ship. It  is  a  local  and  temporary,  not  a  universal  and  perma- 
nent, status.     Hence  a  change  of  domicil  on  the  part  of  the 

*  See  Cooley,  Const  lira.  404 ;  Kline  o.  Kline,  57  la.  886,  10  N.  W.  825, 
826  ;  De  La  Montanya  «.  De  La  MonUnya,  112  Cal.  101,  82  L.  B.  A  82,  87 ; 
Bodgers  v.  Bodgen,  56  Kan.  488,  48  Pac.  779.  See  Pawling  v.  Bird,  13 
Johns.  (N.  T.)  192,  209.  Indeed  these  anthoritles  seem  to  indicate  that  it  is 
the  aetualy  rather  than  the  UgcU,  sitos  of  the  children  that  confers  jarisdic- 
tion  to  decree  concerning  their  custody. 

14 


210     FOBSIQK  DB)GBBB  FOB  CUSTODY  OF  IKFAKTS.     §  96 

ohildren,  or  the  mere  presence  of  the  children  in  another  jariB- 
diction  nnder  different  circnmstanoes,  may  cause  the  coarts  of 
those  States  to  assume  jurisdiction  to  decree  their  custody  to 
another  guardian  of  their  own  appointment.  This  does  not 
necessarily  imply  a  denial  of  full  exterritorial  effect  to  the 
first  decree,  for,  the  status  heing  temporary  only,  the  courts  of 
that  very  State  might  subsequently  change  the  guardian.* 

•  See  po6t»  II  Hi  et  seq. 
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CHAPTER  VIII. 

STATUS   OP  LBGITIMACY  AND  ADOPTION. 

S  97.  Iiegitimaoy  and  Adoption  Instanoat  of  Doable  Statoa. 
•—  We  have  seen  that  in  the  case  of  marriage,  the  status  created 
is  of  a  double  or  correlative  character.  The  status  of  husband 
cannot  exist  without  the  status  of  wife  also.  So  it  is  with  a 
parent  and  an  infant  child.  It  so  happens  howeyer  that  in 
these  cases  the  duality  of  the  status  is  generally  immaterial^ 
so  long  as  the  relation  continues.  No  conflicts  of  the  ''proper 
law ''  will  usually  occur,  because  the  domicil  of  the  wife  and  of 
the  infant  child  are  in  most  cases  identical  with  the  domicil  of 
the  husband  and  parent,  and  hence  the  same  law  will  in  general 
govern  the  status  of  both. 

No  questions  of  the  conflict  of  laws  will  be  ordinarily  likely 
to  arise  in  regard  to  the  relation  of  parent  and  child,  both  for 
the  reason  above  given  and  for  the  further  reason  that  the  laws 
governing  that  relation  are  pretty  much  the  same  the  world  over. 
Occasionally,  however,  cases  arise  in  which  this  simple  relation 
must  be  subjected  to  the  principles  of  private  iuternational 
law.* 

Nor  with  respect  to  the  marital  relation  and  its  incidents  will 
the  duality  of  the  status  of  husband  and  wife  in  general  play  a 
prominent  part,  so  long  as  the  marriage  remains  intact,  for  the 
reason  above  given.  It  is  only  when  the  matrimonial  union  is 
sought  to  be  dissolved  by  divorce,  when  the  interests  of  husband 
and  wife  become  antagonistic,  that  they  acquire  separate  dom- 
icils,  and  the  situs  of  their  respective  status  become  distinct. 
Then  the  duality  of  the  status  becomes  embarrassing,  as  has 
been  shown  in  the  last  chapter. 

^  iTHtanciMi  of  this  kind  haw  been  already  dlaeiueed.    See  ante,  ||  83,  M. 
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There  are  still  other  instances  of  double  status,  two  of  which 
at  least  deserve  special  attention.  These  are  the  status  of  legUi- 
macy  and  of  adoption.  Whether  one  is  the  legitimate  child  of 
a  person  involves  necessarily  the  statas  of  the  parent  as  well  as 
that  of  the  child.  So  it  is  also  in  the  case  of  a  legally  adopted 
child.  In  these  cases,  it  is  not  only  the  status  of  the  child 
which  is  to  ho  determined,  hut  incidentally  and  necessarily  that 
of  the  parent  also.  These  instances  of  double  status  differ  from 
the  relation  of  husband  and  wife  and  from  that  of  parent  and 
child,  in  the  important  point  that  it  is  not  necessarily  the  case, 
in  legitimacy  and  adoption,  that  the  domicil  of  the  child  and 
parent  should  be  identical.  This  fact  complicates  the  situation 
greatly.  In  such  cases  therefore,  granting  the  general  principle 
that  the  law  of  the  legal  situs  or  domicil  of  the  parties  governs 
their  status,  the  question  may  still  arise,  the  law  of  whose  dom- 
icil ?  Shall  it  be  the  law  of  the  domicil  of  the  parents  or  one 
of  them,  or  the  law  of  the  child's  domicil  ?  The  status  of  all 
is  in  doubt.  In  investigating  these  questions,  one  or  two  gen- 
eral principles  must  be  constantly  borne  in  mind. 

Both  legitimacy  and  adoption  are  instances  of  permanent  and 
universal  status  (as  opposed  to  that  which  is  merely  temporary 
and  localy  as  in  the  case  of  guardianship,  etc.).  It  would  be  in 
the  highest  degree  inconvenient  if  a  status  of  this  sort,  once 
established,  were  liable  to  fluctuation  and  change  with  time, 
place,  or  circumstance.*  Hence,  when  these  relations  are  once 
established  by  ''  the  proper  law,^'  they  remain  in  general  fixed 
and  unchangeable,  into  whatsoever  countries  the  parties  may 
wander,  or  wheresoever  the  question  may  arise,  subject  only 
(in  rare  cases)  to  the  exceptions  enumerated  in  the  second 
chapter.* 

It  is  a  corollary  of  this  principle  that  it  is  the  proper  law 
aJt  the  time  of  the  act  or  circumstance  upon  which  is  based  the 
claim  of  legitimacy  or  adoption,  that  is  to  determine  the  status. 
"For  since  the  claim  is  based  on  the  act  or  circumstance  in  ques« 

*  See  MiUer  v.  Miller,  91  N.  Y.  815,  819,  48  Am.  Bep.  669. 

•  Smith  V.  Kelly,  28  Miss.  167,  65  Am.  Dec.  87;  Miller  v.  Miller,  91  N.  Y. 
815,  819,  48  Am.  Rep.  669 ;  Ross  v.  Roes,  129  Mass.  248,  87  Am.  Rep.  821 ; 
Adams  o.  Adams,  154  Mass.  290,  298,  28  N.  £.  260. 
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tion,  and  since;  if  such  act  or  circumstance  does  by  the  proper 
law  create  the  status,  that  status  will  be  permanent  and  un- 
changeable, it  must  follow  that  the  law  at  that  time  properly 
applicable  must  determine  finally  the  effect  of  the  act  or  circum- 
stance upon  the  status  of  the  persons  concerned.^ 

The  question  still  remains,  what  is  the  ^'proper  Zaw"  in 
these  cases  ?  Is  it  the  lex  domicilii  of  the  parents,  of  the  child 
(supposing  his  domicil  to  be  different  from  that  of  his  parents 
or  of  either  of  them),  or  of  both  ?  If  it  is  urged  that  the  status 
of  the  parent  is  affected,  and  that  the  law  of  his  domicil  should 
govern,  it  might  be  replied  that  the  child's  status  is  as  much,  if 
not  more,  affected,  and  that  therefore  the  law  of  his  domicil  should 
control.  Very  complicated  questions  sometimes  arise  in  these 
cases. 

§  98.  Legitlmaoy  —  Child  Bom  in  Wedlock.  —  Legitimacy 
may  exist  from  birth,  or  it  may  arise  subsequently  from  a  super« 
Tenient  cause.  With  respect  to  the  legitimacy  of  a  child  bom 
in  lawftd  wedlock,  of  course  no  question  will  arise,  since  every 
system  of  law  that  recognizes  marriage  regards  such  a  child  as 
legitimate.  Indeed  one  of  the  principal  designs  of  the  estate  of 
matrimony  is  to  secure  certainty  of  parentage  and  the  legitimacy 
of  children. 

The  only  question  apt  to  occur  here  is  with  regard  to  the 
validity  of  the  marriage,  and  the  effect  of  its  invalidity  upon 
the  legitimacy  of  the  issue.^ 

At  common  law,  if  the  marriage  is  void  per  ee  or  declared  void 
by  a  competent  court,  the  issue  is  bastardized.  But  in  many 
States,  statutes  have  been  passed  abating  the  rigor  of  the  com- 
mon law  in  this  respect,  and  declaring  the  issue  of  such  mar- 
riages legitimate.  It  is  important  to  ascertain  what  effect  such 
statutes  will  have  upon  the  status  of  the  children  of  void  or  void- 
able marriages,  when  the  question  arises  in  a  foreign  State. 

«  See  Smith  v,  Kelly,  28  Min.  167,  65  Am.  Dec.  87. 

1  The  proper  law  goveniing  the  validity  of  marriage  has  been  already  dealt 
with,  both  with  respect  to  the  eapaeity  to  marry  (ante,  §§  78  et  seq.),  and 
with  regard  to  the  formal  and  nMatUial  validity  of  the  marriage  contract. 
Ante,  §§  77, 78.  See  Greenhow  v.  Judibb,  80  Ya.  686 ;  Adams  o.  Adams,  164 
Mass.  290,  292,  28  N.  E.  260. 
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The  general  rule  being  that  the  law  of  the  domicil  regalates 
the  status,  if  the  father^  mother,  and  child  are  all  domiciled  at 
the  time  of  the  child's  birth  in  the  same  State,  the  law  of  that 
State  will  fix  the  status.  It  is  the  law  of  the  domicil  at  the  time 
of  the  child's  birth  which  controls,  for  the  claim  of  his  legitimacy 
is  based  upon  the  circumstance  of  his  birth  in  wedlock  (though 
unlawful). 

A  much  more  difficult  question  might  arise,  if  the  mother's 
domicil  is  different  from  that  of  the  father  at  the  time  of  the 
child's  birth,  should  there  be  a  conflict  in  the  laws  of  the  two 
domicils  upon  this  point.'  The  first  question  would  be  as  to  the 
child's  domicil  in  such  case.  Will  it  follow  the  domicil  of  the 
father  or  that  of  the  mother  ?  To  hold  that  it  takes  the^litfter't 
domicil  would  be  to  assume  that  it  is  a  legitimate  child,  the 
very  point  in  dispute.  It  would  seem  that  the  child's  domicil 
must  be  held  to  follow  that  of  the  mother^  until  it  is  decided  by 
the  proper  law  to  be  legitimate. 

The  next  question  is,  what  is  the  proper  law  to  determine 
whether  the  child  be  legitimate  ?  The  child  is  legally  domi- 
ciled with  its  mother,  and  the  State  of  their  domicil  will  control 
their  status,  while  the  status  of  the  father,  as  being  a  legal  or 
only  a  putative  father,  must  be  regelated  by  the  law  of  his  dom- 
iciL  No  law  of  one  State  affecting  the  status  of  those  domiciled 
there  can  run  into  another  State  and  affect  the  status  of  the  lat- 
ter's  citizens.  The  embarrassment  of  the  situation  is  easily  reo* 
ognixed.  There  are  no  authorities  to  guide  us  upon  the  point, 
and  any  conclusions  drawn  must  be  largely  speculatiye. 

The  true  solution  would  seem  to  depend  upon  the  locality  of 
the  forum  and  the  nature  of  the  particular  question  inyolved. 
If  the  case  arises  in  the  father's  domicil,  the  courts  of  his  domi- 
cil will  probably  follow  their  own  law  in  passing  upon  the  status, 
especially  if  it  is  the  relation  the  child  bears  to  the  father  which 
is  in  controversy.  If  the  mother's  domicil  is  the  forum,  its 
courts  also  will  probably  follow  the  domestic  law,  especially  if 

>  If  a  marriage  is  void  per  m,  or  avoided  ab  iniiio  by  a  competent  court,  it 
might  well  happen  that  the  woman'i  domicil  at  the  date  of  the  child'i  birth  is 
distinct  from  ibib  man's,  if  they  aotoally  reside  in  different  States.  See  ante^ 
158. 
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the  child's  relation  to  the  moAer  is  in  issue.  Should  the  ques- 
tion come  up  in  the  courts  of  a  third  State  where  none  of  the 
parties  are  domiciled,  it  is  prohable,  upon  principles  mentioned 
in  the  succeeding  sections,  that  the  courts,  out  of  tenderness  to 
the  child,  will  recognize  his  legitimacy,  adopting  the  law  of  the 
father's  domicil  or  that  of  the  mother  and  child,  according  as 
one  or  the  other  advances  this  benevolent  purpose.' 

§  99.  Babaequant  XiegitlmAtlon  —  Xntemuunlage  of  Parents 
of  Infant  Baatard*  —  The  laws  of  different  States  vaiy  touch- 
ing the  subsequent  legitimation  of  bastards.  At  common  law 
no  supervenient  act  could  legitimate  one  not  bom  in  wedlock. 
But  the  civil  or  Boman  law  permitted  it,  and  now  in  most  of 
the  States  of  this  TJnion  such  legitimation  is  allowed  by  statute. 
Even  amongst  those  States  which  permit  it,  however,  differences 
exist  with  respect  to  the  mode  of  accomplishing  it.  By  the 
municipal  law  of  some  States  a  subsequent  intermarriage  of  the 
parents  standing  alone  will  effect  this  result ;  in  other  States, 
the  father's  acknowledgment  alone  sufBces ;  and  in  others  there 
must  be  both  an  intermarriage  and  an  acknowledgment  by  the 
father. 

In  all  cases  where  the  iiUermarriage  of  the  parents  precedes 
or  accompanies  the  alleged  legitimation  of  an  infoMt  bastard, 
there  is  no  difficulty  in  ascertaining  the  domicil  of  the  parties. 
For  as  soon  as  the  father  marries  the  mother,  his  domicil  be* 
comes  hers  also,  and  the  domicil  of  the  infant  bastard  changes 
with  hers  and  also  becomes  that  of  the  husband.^  Whether  the 
intermarriage  alone  or  the  intermarriage  followed  by  acknowl- 
edgment is  necessary  to  legitimate  the  issue,  the  result  is  the 
same ;  all  the  domicils  coincide  and  are  identical  with  that  of 
the  father.  We  have  already  seen  that  ''the  proper  law  "  to 
determine  legitimation  is  the  law  of  the  domicil  of  the  parties  at 
the  time  of  the  act  upon  which  is  based  the  claim  of  legitimacy.' 
In  this  case  this  act  is  the  intermarriage  of  the  parents  (or  the 

*  For  the  prinoiplM  applicable  to  casee  of  this  sort  the  nsdsr  is  referred  to 
the  diwmsnon,  poet,  f  100. 

1  See  ante,  (  4S.  If  the  hestud  is  an  adolt,  his  domicil  is  of  eoone  unsl^ 
feeted  by  the  intermarrtige  of  hia  pannti. 

•  Ante,  f  97. 
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intermarriage  followed  bj  tbe  father's  acknowledgment),  and 
this  intermarriage  gives  all  the  parties  the  same  domicile  —  that 
of  the  father. 

It  must  necessarily  follow,  therefore,  that  the  lex  domicilii  of 
the  father  at  that  time  is  ''the  proper  law''  to  determine  the 
child's  status,  as  bastard  or  legitimated,  in  all  cases  where  an 
intermarriage  of  the  parents  precedes  or  forms  a  component  part 
of  the  steps  required  for  legitimation*  If  by  that  law  he  is 
thereby  rendered  legitimate,  he  will  be  regarded  as  legitimated 
everywhere,  even  in  States  whose  laws  do  not  recognize  subse- 
quent legitimation.  If  by  that  law  he  is  not  rendered  legitimate, 
neither  will  he  be  so  regarded  anywhere,  even  where  such  legiti- 
mation is  recognised,  and  though  by  the  law  of  the  infant's  (and 
mother's)  domicil  before  the  marriage  the  acts  done  would  suffice 
to  legitimate  him.' 

The  English  courts  seem  to  have  adopted  a  principle  with 
regard  to  this  matter,  for  which  it  is  difficult  to  assign  any 
sufficient  reason.  They  hold  that  it  is  the  law  of  the  father's 
domicil  at  the  time  of  the  birth  of  the  child  which  should 
determine  the  effect  of  a  subsequent  marriage  of  the  parents, 
not  the  law  of  the  father's  domicil  at  the  time  of  the  act  upon 
which  is  based  the  claim    of    legitimation.^     The    English 

<  See  Whart  Oonfl.  L.  S  241 ;  Sheddon  «.  Patrick,  6  Paton,  194 ;  s.  o. 
1  Macq.  585,  622 ;  Strathmore  Peerage,  4  Wils.  &  Shaw,  Appendix,  89-91,  98, 
94 ;  8.  0.  6  Paton,  645  ;  Hanro  v.  Saunders,  6  Bligh,  N.  B.  468  ;  Birtwhistle 
V.  Vardill,  2  a.  &  P.  671, 587.  592,  695,  600;  Munro  v.  Manro,  7  CI.  &  F.  842, 
885 ;  Dalhonsie  v.  M'Doaall,  7  CI.  &  F.  817  ;  Aikman  v.  Aikman,  8  Macq.  854; 
Don's  Estate,  4  Drewry,  194  ;  In  re  Grove,  40  Ch.  Div.  216 ;  Shaw  v.  Gould, 
L.  B.  8  H.  L.  65.  70  ;  MQler  v.  Miller,  91  N.  Y.  816,  48  Am.  Rep.  669  ; 
Smith  0.  Kelly,  28  Miss.  167,  55  Am.  Dec  87  ;  Roes  o.  Roes,  129  Mass.  248, 
249,  87  Am.  Rep.  821 ;  Loring  v.  Thomdike,  6  Allen  (Mass.).  267 ;  Smith  p. 
Derr,  84  Penn.  St.  126,  75  Am.  Dec.  641;  Wolfs  Appeal  (Penn.),  18  Atl. 
760  ;  Woodward  v.  Woodward,  87  Tenn.  644,  11  S.  W.  892,  895.  See  Blythe 
V.  Ayres,  96  Cal.  682,  81  Pac.  915, 19  L.  R.  A.  40. 

*  Dicey,  Confl.  L.  497  et  seq. ;  Jac.  Dom.  g  80  ;  Udny  ».  Udny,  L.  R. 
1  Sc.  App.  441,  447  ;  Wright's  Trusts,  2  E.  &  J.  695  ;  Goodman's  Trusts, 
L.  R.  17  Ch.  D.  266  ;  Goodman  v,  Goodman,  8  Giff.  648.  See  also  Miller  v. 
Miller,  91  N.  V.  815,  48  Am.  Rep.  669.  But  some  of  the  English  decisions 
favor  the  law  of  the  father's  domidl  at  the  time  of  t^e  marriage.  See 
Aikman  v,  Aikman,  8  Macq.  (H.  L.)  864 ;  Munro  o.  Munro,  7  CI.  &  F.  842  s 
Dalhousie.v.  M'DooaU,  7  CI.  &  F.  817  ;  Whart  Confl.  L.  §  241. 
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decisions  seem  to  rest  upon  the  theory  that  the  subsequent 
marriage,  in  order  to  legitimate  a  bastard,  must  by  relation  be 
considered  as  taking  effect  at  the  time  of  the  child's  birth,  so 
that  he  may  be  held  to  bare  been  bom  in  wedlock.*  This  is  a 
very  unnecessary  fiction,  contrary  both  to  truth  and  reason. 
Two  prominent  causes  may  be  assigned  for  the  rule  of  law  pro- 
hibiting bastards  to  assume  the  status  of  legitimate  children. 
One  is  the  encouragement  which  would  otherwise  be  giyen  to 
illicit  amours.  The  other  is  the  practical  difficulty  of  ascer- 
taining with  certainty  who  is  the  father  of  the  child.  Both  of 
these  objections  are  in  large  measure  removed  or  remedied  by 
a  subsequent  intermarriage  of  the  parents,  and  it  is  surely 
needless  to  go  further  back  than  the  ipse  dixit  of  the  law  itself 
in  order  to  pronounce  the  issue  legitimate.  '  The  fiction  that 
the  law  in  such  cases  '*  assumes  that  what  is  equivalent  to  mar- 
riage took  place  before  the  birth  or  conception  of  the  child"* 
is  not  only  unnecessary,  but,  if  it  came  from  a  less  distin- 
guished source,  might  be  characterized  as  fantastic 

The  true  rule,  if  the  legitimation  is  based  upon  the  inters 
marriage  of  the  parents  as  the  final  act  necessary  to  complete  it, 
is  that  the  law  of  the  /dther^s  domicil  at  the  time  of  the  mar- 
riage (which  will  also  be  that  of  the  mother  and  child)  should 
determine  the  status  of  both  father  and  child.  But  if  the 
marriage  of  the  parents  does  not  of  itself  complete  the  legiti- 
mation, there  being  still  requisite  after  the  maariage  some 
other  act,  such  as  the  fiither's  acknowledgment  of  the  child, 
the  law  of  the  fiither^s  (and  minor's)  domicil  at  the  time  of  the 
last  act  essential  to  complete  the  legitimation  should  control.^ 

It  should  be  observed  also  that  since  the  status  of  legitima- 
tion, once  created  or  denied  under  the  proper  law  at  the  time  of 
the  act  by  virtue  of  which  it  is  alleged  to  have  arisen,  is  ^per* 
manent  and  universal  status,  a  subsequent  removal  of  the  par- 

*  See  Munro  v.  Hanro,  7  CI.  &  F.  842,  872. 

*  See  Lord  Chancellor  Cottenham'i  opinion  in  Manro  o.  Monro,  7  CI.  & 
r.  842,  872. 

^  See  Bom  v.  Bon,  129  MtM.  248,  250,  87  Am.  Rep.  821 ;  Aikman  v. 
Aikman,  8  Maoq.  (H.  L.)  854 ;  Monro  p.  Monro,  7  CL  fc  F.  (H.  L.)  842; 
Dalhoorie  ».  M'Dooidl,  7  OL  As  F.  817 ;  Whart.  Confl.  L.  f  241. 
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ties'  domieil  to  another  State,  by  whose  law  the  act  in  question 
(if  performed  there)  would  have  caused  a  different  result,  will 
not  alter  the  status.  There  must  be  some  new  act  done  in  the 
latter  State  under  its  law  to  legitimate  a  child  not  legitimated 
by  the  former  act.  And  if  the  child  be  legitimated  under  the 
law  of  the  first  State,  its  status  becomes  a  beneficial  one  which 
no  subsequent  act  of  the  father  under  any  law  should  be  per- 
mitted to  destroy.* 

§  100.  Baatard  an  Adult  when  Parents  BCany  —  No  Inter- 
marriage of  Parents.  —  In  the  preceding  section  we  hare  sup- 
posed the  case  of  an  intermarriage  of  the  parents  while  the 
bastard  is  an  infant.  If  the  bastard  is  an  adult  at  the  time  of 
his  parents'  marriage,  or  if  no  marriage  occurs,  a  different 
state  of  facts  is  presented  from  those  appearing  in  the  former 
case.  In  the  former  case,  the  infant  bastard's  domieil  becomes 
by  virtue  of  the  marriage  that  of  the  father,  and  hence  the 
status  of  both  will  be  governed  by  the  same  law. 

But  if  the  bastard  is  an  adult  at  the  time  of  the  marriagOi 
or  if  there  be  no  marriage  between  the  parents  (the  act  re- 
lied upon  to  establish  the  legitimation  being  some  act  other 
than  the  parents'  marriage,  such  as  a  mere  acknowledgment 
by  the  father,  or  an  act  of  the  legislature),  the  circumstances 
may  be  different.  In  such  case  the  domieil  of  the  bastard  is 
not  necessarily  identical  with  that  of  his  father  at  the  time  of 
the  legitimating  act,  and  their  status  may  thus  be  subject  to 
different  laws.  Under  such  circumstances,  shall  the  law  of  the 
father^ e  domieil  govern  the  status  of  both  ?  If  so,  the  status 
of  the  bastard  will  be  permanently  fixed  by  the  law  of  a  State 
of  which  he  is  not  a  citizen,  and  which  has  no  claim  of  jurisdic- 
tion over  him.  Shall  the  law  of  the  bastartTs  domieil  govern  ? 
If  so,  the  father's  status  will  equally  be  fixed  by  a  law  which 
has  properly  no  control  over  him.  It  is  a  more  difficult  task  to 
ascertain  the  proper  law  in  a  case  of  this  sort  than  in  one  like 
that  mentioned  in  the  preceding  section. 

Two  points  should  be  noticed  in  this  connection,  which  will 
aid  us  to  determine  the  proper  law  in  this  case.    The  Jtret  is 

•  Smith  r.  Kelly,  28  Min.  167,  W  Am.  Dec  87. 
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thst  tbe  legitimatioB  of  a  bastard  is  the  creation  of  a  status 
which  is  beneficial  to  him,  and  it  should  be  presumed  in  his 
fayor  whenever  adequate  reason  exists  for  such  a  course.  The 
eeeand  is  that  this  beneficial  status  cannot  be  accorded  the  in- 
fant at  the  expense  of  a  change  of  status  on  the  part  of  the 
&ther  not  warranted  by  his  domiciliary  law.^ 

Applying  these  two  principles,  it  follows  that  the  law  of  the 
father^s  domicil  at  the  time  of  the  legitimating  act  will  be  the 
proper  law  to  determine  the  status  of  both  parties.  If  by  that 
law  the  act  in  question  legitimates  thebastard,  the  beneficial 
status  thus  created  will  in  general  be  recognised  everywhere, 
including  the  bastard's  domicil,  though  by  the  law  of  the  lat- 
ter State  the  act  would  not  suffice  to  create  a  legitimation.'  On 
the  other  hand,  if  by  the  law  of  the  father's  domicil  legitima- 
tion is  not  the  result  of  the  act  claimed  to  have  that  effect^ 
though  under  the  bastard's  domiciliary  law  legitimation  would 
result  therefrom,  the  status  of  legitimation  should  not  be  con- 
ferred upon  the  bastard,  for  that  would  be  to  subject  the  status 
of  the  fether  to  a  law  to  which  it  is  not  properly  subject. 

These  principles  are  as  yet  but  scantily  exemplified  by  de» 
cided  cases,  most  of  the  decisions  being  instances  of  legitima- 
tion by  intermarriage^  where  the  bastard  was  an  infant.  Such 
aa  have  arisen,  howeveri  have  been  decided  in  accordance  with 
the  foregoing  views. 

In  Scott  V.  Key,'  a  father  and  his  illegitimate  son  were  hath 
domiciled  in  Arkansas.  The  legislature  of  that  State  passed  an 
act  legitimating  the  child,  and  it  was  held  in  Louisiana  that 
this  legitimation  should  be  recognised  there  to  the  same  extent 
as  in  Arkansas.    The  legitimated  bastard  was  permitted  to  in- 

1  Except  perhtps  that  the  oonits  of  the  bastard's  domicil,  when  the  ques- 
tion ariaes  there,  might  enforce  the  lez  fori  and  legitimate  him,  especialljr 
should  the  iather  do  the  act  (apon  which  is  based  the  claim  of  Intimation) 
in  the  State  of  the  bastard's  domicil,  thereby  yolontarily  sabmitting  himself 
to  the  operation  of  its  law. 

*  Under  exceptional  dnmmstanoes,  if  the  qnestion  should  arise  in  the 
bastard's  domicil,  and  the  interests  of  the  forum  or  of  its  dtisens  demand  it, 
the  Uxfori  might  still  be  substituted  for  "the  proper  Uw." 

•  11  La.  Ann.  2SS. 
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herit  the  father's  land  in  Louisiana  to  the  exclusion  of  the 
father's  brothers  and  sisters. 

In  Lingen  v.  Lingen,^  the  domicil  of  the  father  was  not  the 
same  as  that  of  the  bastard.  The  case  arose  in  the  father's 
domicil  (Alabama).  The  child's  mother  was  a  Frenchwoman,  and 
the  child  was  bom  in  France,  where  the  father  acknowledged 
him  to  be  his  son,  but  did  not  marry  the  woman.  By  the  law 
of  France,  the  mere  acknowledgment  by  the  father  sufficed  to 
render  the  child  legitimate.  It  was  otherwise  in  Alabama. 
Upon  the  death  of  the  father,  the  bastard  claimed  a  share  of 
his  estate  as  his  legitimate  child.  But  the  court  held  that  his 
legitimation  was  to  be  governed  by  the  law  of  the  father^s,  not 
the  bastard'Sy  domicil. 

Just  the  opposite  case  arose  in  the  recent  case  of  Blythe  r. 
Ayres.*  Here  too  the  question  arose  in  the  father's  domicil 
(California)  upon  a  claim  by  his  bastard  daughter,  domiciled  in 
England,  to  a  share  of  his  property  in  California.  Her  father 
had  acknowledged  her  to  be  his  daughter,  which  under  the  law 
of  California  sufficed  to  legitimate  her.  By  the  law  of  her  owa 
domicil  (England),  no  subsequent  act  could  have  legitimated 
her.  It  was  held  that  the  daughter's  status  was  to  be  deter- 
mined by  the  law  of  California,  her  father's  domicil,  that  she 
was  legitimated,  and  entitled  to  inherit  her  father's  estate.  lu 
this  case,  the  status  was  purely  a  beneficial  one  so  far  as  the 
daughter  was  concerned,  and  even  if  the  case  had  come  before 
the  English  courts  instead  of  those  of  California,  it  is  believed 
the  result  would  have  been  the  same.  But  if  the  question  had 
been,  not  as  to  the  right  of  the  daughter  to  inherit  from  the 
father,  but  the  right  of  the  father  (domiciled  in  California)  to 
inherit  the  property  of  the  daughter  (domiciled  in  England), 
and  the  case  had  arisen  in  England,  the  English  courts  might 
well  refuse  to  enforce  the  law  of  the  father's  domicil,  when  to 
do  so  would  no  longer  benefit  the  bastard  and  might  deprive  her 
English  relatives  of  the  inheritance.  This  might  be  a  case  for 
the  operation  of  one  of  the  exceptions  to  the  enforcement  of  the 
proper  law,  and  for  the  substitution  of  the  lex  fori. 

«  45  Ala.  410. 

•  96  Cal  582,  81  Pac.  915, 19  L.  B.  A  40. 
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Ji,  howeyeri  the  bastard's  domicil  is  in  fact  the  same  as  the 
father's  at  the  time  of  the  legitimating  act,  there  is  no  doubt 
that  the  childi  though  an  adult,  becomes  legitimated.* 

§  101.  Legal  Statua  of  Adoption.  —  The  status  of  adoption, 
like  that  of  subsequent  legitimation  is  unknown  to  the  common 
law,  though  familiar  in  the  jurisprudence  of  the  Boman  law, 
from  which  it  has  been  introduced  by  statute  into  many  of  the 
States  of  the  Union.  Like  subsequent  legitimation  abo,  adop- 
tion presents  the  peculiarity  of  a  plural  status.  Indeed  this 
may  be  more  pronounced  in  the  case  of  adoption  than  in  that  of 
legitimation,  since  the  relations  of  more  persons  are  involved 
therein.  This  plurality  of  the  status  may  cause  very  serious 
embarrassment  in  the  solution  of  some  of  the  questions  which 
present  themselyes  under  this  head. 

The  result  of  adoption  under  the  statutes  is  usually  that  the 
adopted  child  ceases  in  law  to  be  the  child  of  its  natural  parents, 
so  far  as  their  rights  and  obligations  are  concerned,  and  becomes 
the  child  of  the  adopting  parents  to  all  intents  and  purposes, 
with  the  rights  and  obligations  incident  thereto.  The  statutes 
usually  provide  that  the  adoption  shall  originate  in  a  judicial 
proceeding  instituted  in  the  court  of  the  child's  residence,  upon 
petition  filed  by  the  party  desiring  to  adopt  it,  and  that  the 
natural  parent  or  the  guardian  shall  be  a  party  to  the  proceeding.^ 

Thus  it  will  be  seen  that  adoption  involves  an  alteration, 
not  only  in  the  status  of  the  person  adopted  and  in  that  of  the 
adopting  parent  or  parents,  but  in  that  of  the  natural  parents 
also.  Here  are,  or  may  be,  three  sets  of  domicils,  whose  laws 
may  each  claim  some  share  in  regulating  the  status  of  the 
parties  concerned.  But  practically  these  will  generally  be  re- 
duced to  two,  since  the  person  adopted  is  usually  an  infant,  and 
hence  will  have  the  domicil  of  its  parents.' 

•  Ives  p.  McNicoll,  59  Ohio  St  402,  43  L.  B.  A.  772 ;  Scott  v.  Key,  11 
Lt.  Ann.  282. 

1  For  examples  of  tnch  statatee,  see  Van  Hatre  v.  Senkey,  148  BL  856, 86 
K.  K  628 ;  Foster  v.  Waterman,  124  MaM.  592 ;  Foigeeon  v.  Jones,  17  Or. 
204,  11  Am.  St  Bep.  808. 

*  At  the  same  time  it  is  eonoeivable  that  he  may  be  an  adult,  with  a  domi* 
91!  of  his  own  apart  from  his  parents.    Bat  in  such  ease  the  domioii  of  the 
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If  the  adopting  poientSy  the  natural  parents  (if  any),  and  the 
child  are  all  domiciled  in  the  State  where  the  adoption  pro- 
ceedings take  place,  and  the  status  is  there  validlj  created,  no 
douht;  will  arise.  The  status  is  a  permanent  and  universal  one, 
and  once  created  will  continue  and  will  be  recognized  as  exist- 
ing everywhere,  until  dissolved  according  to  the  law  of  the 
parties'  domicil,  or  so  long  as  the  recognition  of  the  relation 
does  not  work  an  injustice  to  the  residents  of  the  State  where 
the  question  arises  (forum)  or  contravene  its  established  policy.* 

If  the  domicil  of  the  adopting  parent  is  not  identical  with 
that  of  the  adopted  child,  it  is  believed  that  the  law  of  the 
ehild^s  domicil  will  determine  the  status,  if  the  adoption  takes 
place  there  (as  it  usually  will),  while  if  the  adoption  should 
occur  in  the  domicil  of  the  adopting  parent,  the  law  ef  his 
domicil  will  govern.  The  case  is  analogous  to  that  of  divorce. 
In  both,  a  decree  of  court  is  required,  and,  upon  principles 
already  noticed  in  discussing  the  exterritorial  force  of  a  decree 
of  divorce,  a  court  has  no  jurisdiction  over  a  matter  of  status 
unless  one  of  the  parties  at  least  is  domiciled  in  its  territory. 
It  can  give  no  decree,  which  will  have  exterritorial  effect, 
touching  the  status  of  non-residents.  But  it  is  not  necessary 
that  both  parties  should  be  domiciled  there.* 

Datunil  parents  will  ooly  be  of  importance  when  some  question  of  lA«ir 
status,  rights,  or  daties  arises.  No  cases  of  the  kind  have  as  yet  heen  passed 
npon.  All  the  decided  cases  relate  entirely  to  the  status  as  it  exists  between 
the  child  and  the  adopting  parent  See  Fnigeson  p.  Jones,  17  Or.  204, 11  Am. 
St  Bep.  SOS. 

<  Ross  v.  Ross,  129  Mass.  248,  87  Am. Rep.  821 ;  Melvinv.  Martin,  18  R.L 
660,  80  Atl.  467 ;  Gray  v.  Holmes,  67  Kan.  217,  46  Pac  696,  83  L.  R.  A. 
207 ;  Van  Matre  v.  Sankey,  148  111.  866,  36  N.  £.  628,  28  L.  R  A.  666 ;  Eee- 
gan  V.  Geraghty,  101  IlL  26.  See  Woodward  v.  Woodward,  87  Tenn.  644, 
11 S.  W.  892.  In  most  if  not  all  these  cases  there  were  statates  in  the  State  of 
the  forum  permitting  adoption,  differing  only  in  detail  from  the  statutes  under 
which  the  adoption  actually  occurred. 

«  Ante  §§  88  et  seq.  In  Van  Matre  v.  Sankey,  148  111.  866,  86  N.  B. 
628, 23  L.  R.  A.  666,  the  adopting  parent  was  domiciled  in  California,  the 
adopted  child  in  Pennsylvania,  and  the  adoption  took  place  under  decree  of 
a  Pennsylvania  court,  in  accordance  with  Pennsylvania  law.  The  Illinois 
oourt  did  not  even  inquire  into  the  law  of  California  (the  adopter's  domicil) 
upon  the  subject  of  adoption,  but  looked  only  to  the  law  of  Pennsylvania. 
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The  proper  law  to  determine  whether  a  particular  person  is 
the  legitimated  or  adopted  child  of  another  being  ascertained  in 
accordance  with  the  principles  discussed  in  this  and  the  preced- 
ing sectionsi  it  still  becomes  necessary  to  consider  the  effect  of 
the  legitimation  or  adoption  in  other  States.  In  general  the 
status  thus  created  under  the  proper  law  will  be  recogniied 
everywhere^  unless  the  policy  of  the  forum  or  the  interests  of  its 
inhabitants  forbid  its  enforcement  and  demand  the  substitution 
of  the  lex  fori.  Instances  of  this  hare  been  already  seen.  Thus, 
the  domicil  of  a  legitimated  or  adopted  infant  at  once  com- 
mences to  follow  the  domicil  of  the  father  or  adopting  parent,  as 
though  the  child  were  bom  to  the  parent  in  wedlock.*  We 
have  also  seen  that  in  general  he  will  inherit  the  parent's  prop- 
erty,  whether  personal  or  real^  regardless  of  the  law  of  its  situs 
touching  adoption.* 

In  Foster  v.  Watennan,  124  Mass.  592,  the  Massachosetts  court  held  that  an 
adopting  parent  there  domiciled  could  not  adopt  a  child  domiciled  in  New 
Hampshire  under  the  decree  of  court  and  the  statutes  of  the  latter  State^  so  as 
to  be  effective  in  ICassachuaetts.  But  this  case  turns  rather  upon  the  oon« 
stmction  of  the  Kew  Hampshire  statute,  which  was  held  to  be  applicable 
only  where  the  adopting  parent  as  well  as  the  adopted  child  were  domiciled  in 
Kew  Hampshire.  See  Furgeson  v.  Jones,  17  Or.  204,  11  Am.  St.  Bep.  808. 
•  Ante^  ((  48,  44.  •  Ante^  S  12. 
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CHAPTER  IX. 

STATUS  OF  FIDnCIABIES. 

S  102.  Dual  Nature  of  FIdaolary  Btatos.  —  Under  the  head 
of  ''  Fiduciarj  Status  "  will  be  grouped  the  principles  regulat* 
ing  the  law  properly  applicable  to  fiduciaries^  not  only  with 
respect  to  their  appointment  and  qualification!  but  with  regard 
also  to  their  title  to  property,  their  rights,  powers,  and  liabili- 
ties, as  between  them  and  the  beneficiaries  on  the  one  hand^ 
and  as  between  them  and  third  persons  on  the  other. 

It  must  be  carefully  observed  that  every  fiduciary  occupies 
two  relations  :  one  towards  the  beneficial  owner  of  the  trust  es- 
tate, and  quite  a  difEerent  one  towards  third  persons  interested 
in  the  administration  of  the  trust  fund, —  for  example,  creditors. 

Thus  an  executor,  administrator,  guardian,  or  trustee  is  ap* 
pointed  not  only  for  the  benefit  of  his  legatee,  distributee,  ward, 
or  cestui  que  trust,  but  also  in  order  to  manage  and  control  the 
property  committed  to  him,  to  collect  and  pay  debts,  to  prose- 
cute and  defend  suits,  u  sell  and  invest  property,  etc.  Third 
persons,  as  well  as  the  bei.  ficiaries,  may  be  interested  in  the 
trust.  And  these  creditors,  debtors,  or  other  third  persons 
may  be  citizens  of  other  States  than  that  wherein  the  fiduciary 
and  beneficiaries  reside. 

It  might  work  a  serious  injury  to  the  citizens  of  the  forum 
if  a  foreign  fiduciary  were  allowed  to  adminiaiber  upon  property 
there  situated  except  in  accordance  with  its  own  laws  (lex  fori 
et  situs).  The  fact  that  the  fiduciary  is  a  resident  of,  and  ap- 
pointed in,  another  State,  and  that  the  beneficiaries  also  reside 
abroad,  is  immateriaL  No  State  can  be  expected  to  permit  prop- 
erty within  its  borders  to  be  taken  away,  sold,  or  dealt  with  in 
any  manner  by  a  fiduciary,  a  mere  quasi-legal  official  appointed 
in  another  State  and  subject  to  other  laws,  when  to  do  so  might 
jeopardize  the  interests  of  some  of  her  own  citizens  who  might 
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justly  claim  that  the  property  should  be  administered  by  their 
own  law,  the  law  of  the  forum  and  situs  of  the  property. 

Upon  these  principles  it  is  now  universally  admitted  that^  in 
the  absence  of  statute,  in  any  case  in  which  third  persons  are 
interested,  the  status  of  the  foreign  fiduciary  is  only  local  and 
temporary.  He  must  in  general  be  reappointed  and  must  qualify 
in  every  State  wherein  he  desires  to  administer  the  property  or 
rights  of  action  committed  to  his  charge.  Third  persons  are 
entitled  to  and  may  demand  all  the  security  and  protection  af- 
forded by  the  laws  of  the  State  where  the  property  is  situated. 
The  general  rule  in  these  cases  is  that  the  law  of  the  forum  and 
situs  of  the  property  will  regulate  the  appointment,  qualifica- 
tion, rights,  title,  and  liabilities  of  the  fiduciary,  so  far  as  con- 
cerns the  relations  between  them  and  third  persons.^ 

But  so  far  as  the  relations  between  the  fiduciary  and  the  bene' 
fidaries  of  the  trust  are  concerned  (third  persons  not  being 
interested),  even  when^he  question  arises  in  third  States,  the 
law  of  the  domicil  of  the  owner  or  beneficiary  (the  legal  situs  of 
the  owner's  person  and  personal  property)  will  control,  both  in 
respect  to  personal  rights  '  and  rights  relating  to  the  personal 
property.' 

Thus  it  will  be  seen  that  with  respect  to  fiduciaries  the  gen- 
eral rule  is  to  apply  the  '^  proper  law  "  as  between  the  fiduciary 
and  the  beneficiary,  while,  as  between  the  fiduciary  and  third 
parties,  the  lex  fori  is  substituted  for  the  proper  law. 

§  103.  niustrations  —  Various  CUumos  off  Fiduolariea.  — 
The  general  principles  noticed  in  the  preceding  section  may  be 
better  understood  with  the  aid  of  one  or  two  examples. 

*  Burbank  v.  Payne,  17  La.  Ann.  15,  87  Am.  Dec.  518 ;  Speed  r.  May,  17 
Penn.  St.  91,  94,  55  Am.  Dec  540;  Dawes  v.  Head,  8  Pick.  (Mass.)  128, 
145  ;  Fay  v.  Haven,  8  Met.  (Mass.)  109 ;  Dial  v.  Gary,  14  S.  C.  573,  87  Am. 
Bep.  787,  788-789;  Townsend  v.  Kendall,  4  Minn.  412,  77  Am.  Dec.  534 ; 
Mayo  V.  Eqnitable,  etc.  Society,  71  Miss.  590,  15  So.  791 ;  Smith  o.  Bank, 
5  Pet.  518,  525 ;  Yanghn  «.  Northn]\  15  Pet  1  ;  McLean  v.  Meek.  18  How. 
16,  18 ;  Maokey  v.  ()oze,  18  How.  100,  104 ;  WHkins  v.  RUett,  9  Wall.  74(^ 
742. 

*  See  Townsend  v.  Kendall,  4  Minn.  412,  77  Am.  Dec.  584. 

<  Mayo  V.  Equitably  eta  Society,  71  Mise.  590,  15  So.  791 ;  Lamar  » 
Hicon,  112  U.  S.  452. 

16 
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Let  us  suppose  a  man  to  die^  leading  personalty  situated  in 
several  States.  By  bis  will  he  leaves  his  property  to  his  chil- 
dren and  appoints  an  executor.  The  appointment  of  the  execu- 
tor is  not  solely  for  the  purpose  of  preserving  the  estate  for  the 
legatees  and  distributing  it  among  them,  but  also  to  pay  and  col- 
lect debts,  etc.  A  relation  is  established  between  the  legatees  and 
executor,  and  also  a  relation  between  the  executor  and  the  cred- 
itors, debtors,  and  claimants  of  the  estate.  These  creditors,  debt- 
ors, or  claimants  may  reside,  not  only  in  the  State  where  the 
owner  of  the  property  (the  testator)  was  domiciled,  but  in  other 
States  as  well,  including  those  where  the  personalty  of  the  dece- 
dent is  situated. 

When  the  executor  comes  into  those  latter  States  to  obtain 
possession  of  and  administer  the  property  there  situated,  those 
States  will  not  usually  permit  him  to  act  merely  by  virtue  of 
the  privileges  accorded  him  by  the  law  of  the  testator's  domicil. 
The  creditors,  debtors,  and  claimants  of  the  estate,  if  any,  who 
are  residents  of  those  States,  are  entitled  to  demand  that  every 
precaution  required  by  their  law  to  protect  their  interests  shall 
be  taken,  regardless  of  the  law  of  the  testator's  domicil.^  They 
have  the  right  to  demand  that  the  rules  of  the  situs  and  forum 
shall  be  followed,  touching  the  qualification  of  the  executor, 
the  security  to  be  given,  the  time  within  which  claims  may  be 
filed,  etc.  Hence  the  executor  will  be  required  to  show  his 
authority  by  proving  the  will  again  by  means  of  a  certified  copy 
of  the  domiciliary  probate :  he  will  be  called  upon  to  qualify  and 
to  give  security  in  accordance  with  the  law  of  the  situs  and 
forum;  and  until  he  has  taken  all  the  steps  required  of  home 
executors,  he  will  not  generally  be  permitted  to  assume  control 
of  the  property  there  situated.  The  general  principle  of  law 
that  the  legal  situs  of  personalty  is  at  the  domicil  of  the  owner 
and  is  subject  to  its  law  has  no  application  here ;  for,  as  has 

1  Though  the  primary  olject  of  the  sobstittition  of  the  lex  fori  in  these 
caaes  ia  to  protect  eUiatnt  of  the  foram,  yet  it  ia  coDoeded  that  a  decedent* a 
fuDda  in  any  State  are  liable  to  all  artdUon  who  may  there  apply  for  settle* 
ment,  regardleaa  of  citiaenahip  or  domicil.  De  Sobry  v.  De  Laiatre,  2  Har.  k 
J.  (Md.)  191«  S  Am.  Dec  635, 686 ;  GoodaU  v.  Manhall,  11 K.  H.  88,  86  Am. 
Deo.  472,  477-479,  and  note. 
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been  shown,  the  legai  situs  of  personalty  yields  to  the  (ustual 
situs,  wherever  any  of  the  gpreat  exceptions  to  the  enforcement 
of  the  proper  law  come  into  play.'  Here  the  substitution  of 
the  lex  fori  and  lex  situs  for  the  lex  domicilii  of  the  testator  is 
justified  as  a  protection  to  the  interests  of  the  people  of  the 
forum.* 

If  it  turns  out  that  after  all  there  are  no  creditors  or  other 
third  persons  who  are  interested  in  the  administration,  the  rea- 
son for  the  substitution  of  the  lex,  fori  ceases.  The  toreign  execu- 
tor will  then  be  allowed  to  assume  full  control  of  the  property; 
the  law  of  the  forum  and  situs  ceases  to  operate  upon  it,  and  it 
becomes  subject  to  the  lex  domicilii  of  the  testator.  If  none  of 
the  legatees  are  citizens  of  the  forum,  it  will  usually  be  sent  on 
to  the  domicil  of  the  testator^  to  be  there  administered  and 
distributed  by  the  executor,  under  the  direction  of  the  domi- 
ciliary courts  and  in  accordance  with  the  lex  domicilii.^  If 
there  are  citizens  of  the  situs  and  forum  who  are  legatees  (there 
being  no  creditors)  the  property  will  still  be  subject,  in  its  dis- 
tribution among  the  legatees,  to  the  lex  domicilii  of  the  testator, 
though  it  need  not  necessarily  be  sent  there  for  distribution.* 

What  has  been  said  above  of  executors  may  be  repeated  in 
almost  the  same  language  with  respect  to  administrators,  as  will 
more  fully  appear  hereafter. 

Another  instance  of  this  double  relationship  of  fiduciaries  is 
to  be  found  in  the  relation  of  Guardian  and  Ward,  though  not 

*  Ante*  f  14 ;  post,  H  120,  ISl  et  seq. 

*  See  AtchiBon  p.  laudeey,  6  B.  Mon.  (Ky.)  86,  43  Am.  Dec  158;  Dawet 
V.  Head,  8  Pick.  (Maea.)  128 ;  Fay  v.  HavBii,  8  Met.  (Mass.)  109, 114  ;  DUl 
V,  Gary,  14  S.  C.  573,  87  Am.  Bep.  787  ;  Vroom  p.  Van  Home,  10  Pai.  Cb. 
(N.  Y.)  549,  555;  Petersen  v.  Chemical  Bank,  82  N.  Y.  21,  48,  88  Am.  Dec. 
298  ;  WelW  Estate,  161  Penn.  St.  218,  28  AtL  1116,  1117  ;  Smith  v.  Bank, 
5  Pet  518 ;  Wilkins  v.  EUett,  9  WalL  740,  742 ;  s.  o.  108  U.  S.  256,  268. 
The  same  principle  has  in  some  cases  even  been  extended  to  resident  legatees 
where  the  assets  are  more  than  snfBcient  to  pay  all  the  orediti«rs  of  the  estate, 
foreign  and  domestic  See  GmTeley  v.  GtaTeley,  26  S.  0.  1,  60  Am.  Bep. 
478. 

«  Post,  f  118. 

*  Haryey  v.Bichaids»lMisaon,  G.G.881;  GntTeley  v.  GraTsley,  26  S.  G.  1* 
60  Am.  Rep.  478.    See  post,  f  118. 
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to  80  marked  an  extent/  This  double  relationship  of  guardians, 
and  indeed  of  fiduciaries  generally,  requires  that  they  too  should 
be  governed  as  to  creditors  and  other  third  persons  by  the  lex 
fori  et  situs. 

The  several  fiduciaries  whose  status,  in  respect  to  the  crea- 
tion, incidents,  and  termination  thereof,  we  will  now  consider, 
are:  (1)  Executors  and  Administrators;  (2)  Guardians;  and 
(3)  Beceivers. 

§  104.  Bxeontora  and  AdminiitratoxB  —  Outline  of  Dis- 
oossion.  —  A  primary  distinction  is  to  be  noted  between  the 
administration  of  a  decedent's  estate  and  the  distribution  thereof, 
the  effect  of  which  has  already  been  alluded  to  in  the  preceding 
section.  The  administration  of  a  decedent's  estate  inyolyes  the 
dealings  and  relations  of  the  executor  or  administrator  with 
third  persuos ;  while  the  dittrihUion  of  the  estate  inyolyes 
their  relations  and  dealings  with  the  beneficiaries^  the  legatees 
or  distributees. 

It  will  be  remembered  that  this  entails  a  corresponding  dis- 
tinction as  to  the  law  properly  applicable.  So  long  as  the  in- 
terests guarded  are  those  only  of  the  objects  of  the  decedent's 
bounty  (his  grantees,  as  it  were),  the  lex  domicilii  of  the  de- 
cedent will  in  general  determine  all  their  rights,  no  matter 
where  the  beneficiaries  or  fiduciaries  reside,  or  the  question 
arises.^ 

But  if  it  is  a  matter  of  administr<ition,  the  rights  of  third 
parties  intervening,  it  becomes  a  case  for  the  substitution  of  the 
lex  fori  for  the  proper  law  (the  lex  domicilii  of  the  decedent). 
And  since  administration  proceedings  are  to  a  certain  extent  in 
the  nature  of  proceedings  in  rem,*  the  courts  will  not  generally 
assume  to  administer  upon  property  not  within  their  jurisdic- 
tion.*   Hence  it  comes  about  that  the  forum  and  the  situs  of 

*  See  pott,  I1 114  et  seq. 
1  See  post,  II 189  et  leq. 

*  See  Beynolde  v.  Stockton,  140  XT.  S.  256,  278;  Rockwell  v.  Bradahaw, 
67  Conn.  9,  84  Atl.  758,  761. 

*  Stacy  V.  Thrasher,  6  How.  44,  58 ;  Hooker  v.  Olmstead,  6  Pick.  (Mtis.) 
481.  Or  if  it  is  within  the  jurisdiction  of  another  court  See  Byen  v.  Mo* 
Anley,  149  U.  S.  608. 
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the  property  administered  will  always  coincide,  and  the  lex  fori 
et  situs  becomes  the  law  by  which  the  cuiministrtUion  of  estates 
is  governed. 

We  shall  develop  this  topic  under  the  following  general 
heads :  (1)  The  law  controlling  the  creation  of  the  status  of 
executor  or  administrator;  (2)  The  law  controlling  the  incidents 
of  the  status;  including  the  powers,  rights,  duties,  and  liabili- 
ties of  executors  and  administrators  in  general,  the  order  in 
which  the  decedent's  debts  are  to  be  paid,  the  order  in  which 
the  decedent's  property  is  to  be  subjected  to  the  payment  of  his 
debts,  and  (incidentally)  the  rights  of  creditors  against  the  real 
estate  of  the  decedent,  the  right  of  the  decedent's  heir  or  devisee 
to  claim  exoneration  out  of  the  decedent's  personal  estate,  and 
the  right  of  one  heir  or  devisee  paying  the  decedent's  debts  to 
claim  contribution  from  the  others ;  and  (d)  The  law  controlling 
the  termination  of  the  fiduciary  status ;  including  the  settle- 
ment of  the  accounts,  the  distribution  of  the  residuum  after  the 
collection  and  satisfaction  of  all  claims,  and  the  rules  governing 
ancillary  administrations. 

§  105.  Appointment  and  Quallfioatlon  of  Admlnistratora 
and  Bxeoutora.  —  An  administrator  of  a  decedent's  estate  is  an 
officer  of  the  law,  appointed  by  the  order  of  a  competent  court, 
in  a  proceeding  in  the  nature  of  a  proceeding  in  rem.^  The 
jurisdiction  of  the  court  is  local,  extending  no  further  than  to 
embrace  the  property  within  the  limits  of  its  control.  For  this 
reason,  as  well  as  for  the  reasons  given  in  the  preceding  sec- 
tions, the  appointment  is  in  general  of  no  effect  outside  the 
jurisdiction  where  he  is  appointed;  and  if  the  personalty  of  the 
decedent  is  situated  in  several  States,  he  must  be  reappointed 
or  a  new  administrator  must  be  nominated  in  each  State  before 
the  property  there  situated  can  be  administered.' 

1  See  Reynolds  o.  Stockton,  140  U.  8.  265,  272 ;  Boekwell  v.  Bradahaw, 
67  Conn.  9,  84  AtL  758,  761. 

*  Dial  o.  Gary,  14  S.  C.  578,  87  Am.  Bep.  787,  789 ;  GravBley  v.  Oraveley, 
85  S.  C.  1,  60  Am.  Bep.  478,  482;  Stevens  v.  Gaylord,  11  Mass.  256,  262 ; 
Merrill  v.  Ins.  Co.,  108  Mass.  245,  248,  4  Am.  Rep.  548 ;  Gampbell  v,  Toosey, 
7  Gov.  (N.  T.)  64 ;  Shaltz  v.  Polver,  8  PaL  Ch.  (N.  Y.)  182;  s.  c.  11  Wend. 
861 ;  Yroom  v.  Van  Home,  10  PaL  Ch.  (N.  T.)  549,  556,  42  Am.  Dec  94  i 
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The  primaiy  administrator^  in  such  case,  is  the  one  appointed 
hy  the  courts  of  the  decedents  domieily  and  to  him  will  ulti- 
mately be  remitted  all  the  funds  of  the  decedent  in  other  8tateS| 
after  administration  there  has  been  accomplished  and  the  cred- 
itors there  have  been  satisfied**  In  the  meantime,  however, 
these  ancillary  or  auxiliary  administrators  are  not  to  be  consid- 
ered as  identical  or  in  privity  with  the  domiciliary  administra- 
tor, but  as  independent  of  him.  Hence,  a  judgment  rendered 
against  an  administrator,  and  unsatisfied,  will  not  be  evidence 
of  the  claim  against  another  administrator  of  the  same  decedent 
appointed  in  another  State.^  But  if  a  judgment  is  rendered  in 
favor  of  one  administrator,  it  will  bar  an  action  for  the  same 
claim  brought  by  another  administrator  of  the  decedent  in  an- 
other State,  at  least  if  the  debtor  is  a  citizen  of  the  latter 
State.* 
'  The  same  general  principles  apply  to  administrators  de  bonis 

nan,  administrators  with  the  will  annexed,  curators,  etc.,  all 
of  whom  are  appointed  not  by  the  decedent,  but  by  the  State 
itself,  acting  through  its  courts.* 

So  also  the  qualification  of  an  administrator  must  take  place 
in  accordance  with  the  law  of  the  State  where  he  is  to  act,  and 
if  the  same  party  has  been  appointed  in  several  States,  he  must 
qualify  in  each  according  to  its  laws.  His  proper  qualification! 
by  taking  the  prescribed  oath  and  conforming  to  the  regulations 
touching  the  giving  of  bond  and  security,  is  a  very  important 
safeguard  afforded  by  the  law  to  the  creditors  of  the  decedent's 
estate  within  the  limits  of  each  State.  The  notoriety  afforded 
by  the  administrator's  appointment  and  qualification  in  each 

PanonB  v.  Lyman,  20  N.  T.  108;  Smith  v.  Bank,  5  Pet  518,  525  ;  Wilkins 
V.  EUett,  9  Wall.  740,  742. 

•  Post,  S  118. 

4  Johnson  v.  Powers,  189  XT.  S.  156, 159,  160 ;  McLean  v.  Meek,  18  How. 
16 ;  Stacy  v.  Thrasher,  6  How.  44 ;  Merrill  v.  Ina.  Co.,  108  Mata.  245,  249  ; 
Oraveley  v.  Graveley,  25  S.  C.  1,  60  Am.  Rep.  478,  482.  As  to  ezeontoia,  see 
Hill  V.  Tucker,  18  How.  458  ;  post,  $  107. 

•  Stevens  v,  Gaylord,  11  Mass.  256,  265.  See  Talmage  v.  Chapel,  16 
Mass.  71. 

•  Harvey  o.  Bichards,  1  Mason,  C.  C.  880 ;  Shannon  v.  White,  109  Mass. 
146 ;  Selectmen  of  Boston  v.  BoyUton,  2  Mass.  884. 
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State  18  alBo  a  protection  to  third  parties  there.  For  these  and 
other  reasons  of  like  kind  it  is  now  the  established  rule  that 
an  administrator,  in  order  to  act  within  any  State,  must  qualify 
there,  though  he  has  already  qualified  elsewhere.^ 

With  respect  to  the  qucUificatian  of  foreign  executorsi  the 
same  principles  apply.  The  executor,  though  he  has  qualified 
in  the  State  of  the  testator's  last  domicil,  must  qualify  anew  in 
every  State  where  he  desires  to  act,  or  if  action  is  desired  in 
his  absence  an  administrator  with  the  will  annexed  must  be 
appointed  in  his  stead.  Here  also  each  State  will  insist  that 
the  safeguards  of  the  interests  of  its  own  citizens  shall  be 
observed.' 

But  so  far  as  relates  to  the  appaintm&nt  of  the  executor,  it 
differs  from  that  of  an  administrator  in  that  the  former  is  the 
act  of  the  testator  himself,  and  is  therefore  independent  of  juris- 
diction or  the  locality  of  the  property,  while  the  latter  is  the  act 
of  the  court  of  probate,  and  is  not  generally  recognized  outside 
of  that  court's  jurisdiction.*  Important  consequences  may  flow 
from  this  distinction  under  certain  circumstances.  Thus,  it  has 
been  held  in  some  States  that  a  foreign  executor,  in  the  absence 
of  statute,  without  a  new  qualification,  may  deal  with  assets  of 
the  testator  in  any  State  as  if  he  were  a  domestic  executor,  save 
only  that  he  must  qualify  before  he  can  sue  or  be  sued  as  such, 
while  an  administrator  appointed  in  one  State  can  do  no  act  in 

V  See  Fhumery'e  Will,  24  Pemi.  St.  502 ;  Dawes  v.  Head,  $  Pick.  (Mass.) 
12S,  144;  £z  parte  Picqnet,  5  Pick.  (Ifass.)  65  ;  Fay  v.  Hayen,  3  Met.  (Mass.) 
109,  116 ;  Sheldon  v.  Rice,  80  Mich.  296, 18  Am.  Bep.  186 ;  Dial  v.  Gary,  14 
8.  C.  573,  87  Am.  Bep.  787;  MoneU  v.  Dickey,  1  Johns.  Ch.  (N.  Y.)  158  ; 
Petersen  v.  Chemical  Bank,  82  N.  7.  21,  42-48,  88  Am.  Dec  298 ;  Vaughn 
V.  Northnp,  15  Pet.  1 ;  Johnson  v.  Powers,  189  U.  S.  156. 

>  Armstrong  v.  Lear,  12  Wheat.  169  ;  Dial  o.  Gary,  14  S.  C.  578,  87  Am. 
Bep.  787,  789 ;  Oampbell  v,  Tonsey,  7  Cow.  (N.  T.)  64  ;  Yroom  o.  Van  Home, 
10  PaL  Ch.  (N.  T.)  549,  555,  42  Am.  Dec  94 ;  Petersen  v.  Chemical  Bank, 
82  N.  T.  21,  45,  88  Am.  Dec.  298;  Fay  v.  Haven,  8  Met  (Mass.)  109  ; 
Siehaids  v.  Dntch,  8  Maac  506 ;  Jenniaon  «.  Hapgood,  10  Pick.  (Mass.)  77, 
19  Am.  Dec.  258 ;  Welch  v.  Adams,  152  Mass.  7^  25  N.  K  84. 

•  Yroom  v.  Yan  Home,  10  PaL  Ch.  (N.  Y.)  549,  555-^56,  42  Am.  Dec 
94  ;  Dial  «.  Gaiy,  14  8.  a  578,  87  Am.  Bep.  787,  789 ;  HOI  v.  Tucker,  18 
How.  458. 
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another  until  he  has  heen  reappointed  there.^  But  other  oonrts 
make  no  distinction  between  foreign  executors  and  adminifitra* 
tors  in  this  respect,  requiring  new  letters  of  administration  in 
each  State  before  any  act  can  be  done  there.  The  latter  would 
seem  to  be  the  sounder  view.^^ 

§  106.  Incidents  of  Status  of  Personal  RepresentatlTes -^ 
Their  Rig;hts  and  Liabilities  in  general.  —  As  a  general  rule, 
the  powers  and  rights  of  an  executor  or  administrator,  as  well 
as  his  liabilities  and  duties,  are  confined  to  the  State  where  he 
is  appointed  and  qualifies  as  such,  and  do  not  extend  to  other 
States  or  countries  where  assets  of  the  decedent  are  situated, 
unless  he  also  qualifies  there  according  to  the  law  of  the  latter 
place  (lex  situs  et  fori).^ 

Thus  an  administrator,  appointed  in  one  State,  cannot  sell  or 
possess  himself  bj  legal  process  of  anj  assets  of  his  intestate  in 
another  State,  without  appointment  there  also.  Any  such  action 
on  his  part  is  tortious,  and  he  may  be  held  responsible  therefor 
in  the  latter  State  as  executor  de  son  tort  or  otherwise.*  Nor 
can  he  convey  a  yalid  title  to  chattels  situated  in  a  State  where 

^  See  Harper  v.  Butler,  S  Pet  289 ;  Band  v.  Habbard,  A  Met  (Mass.)  252 ; 
Merrill  r.  Ins.  Co^  108  Mass.  246,  248 ;  Yroom  v.  Van  Home,  10  Pai.  Ch. 
(N.  Y. )  549,  555,  42  Am.  Dec.  9  ;  Campbell  v.  Toosey,  7  Cow.  (N.  Y.)  64 ; 
Vermilya  t;.  Beattj,  6  Barb.  (N.  Y.)  429 ;  Petersen  o.  Chemical  Bank,  82 
N.  Y.  21,  43,  88  Am.  Dec.  298. 

u  See  Graveley  9.  Orayeley,  25  S.  C.  1,  60  Am.  Bep.  478,  482  ;  Glenn  v. 
Smith,  2  Gill  &  J.  (Md.)  498,  20  Am.  Dec  452,  455;  Pack  wood's  Snccession, 
9  Rob.  (La.)  488,  41  Am.  Dec  841,  844.  See  Dial  v.  Gaiy,  14  S.  0.  578,  87 
Am.  Rep.  787,  789  ;  post,  $  124. 

1  Vaughn  v.  Northup,  15  Pet  1 ;  Dial  «.  Gkry,  14  S.  C.  578,  87  Am.  Rep. 
787 ;  Graveley  v.  Graveley,  25  S.  C.  1,  60  Am.  Rep.  478,  482 ;  Cutter  o. 
Davenport,  1  Pick.  (Mass.)  81 ;  Sheldon  v.  Rice,  80  Mich.  296, 18  Am.  Rep. 
186;  Flannery's  Will,  24  Penn.  St  502;  Morrell  v.  Dickey,  1  Johns.  Ch. 
(N.  Y.)  153  ;  P&ckwood*s  Succession,  9  Rob.  (La.)  488, 41  Am.  Dec  841,  844. 
According  to  the  better  opinion,  the  distinction  between  the  modes  of  appoint- 
ment of  executor  and  administrator  does  not  create  any  difference  in  Uie  law 
controlling  their  rights  and  obligations  in  the  administration  of  the  estate. 
See  ante,  {  105. 

>  Glenn  o.  Smith,  2  Gill  &  J.  (Md.)  498,  20  Am.  Dec  452,  455;  Camp, 
bell  V.  Tousey,  7  Cow.  (N.  Y.)  64.  See  Andrews  v.  Avory,  14  Gratt  (Ya.) 
229. 
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he  has  not  been  appointed  administrator;  *  nor  (it  is  said)  can 
he  validly  rdease  a  foreign  debtor  of  his  decedent.^ 

Bat  with  respect  to  the  assets  situated^  or  even  transiently 
found,  in  the  State  of  his  appointment,  he  can  convey  a  title 
to  them,  which  will  be  upheld  everywhere.* 

If  the  goods  are  situated  in  the  State  of  appointment  and  are 
afterwards  removed  by  the  administrator  to  another  State,  it  is 
said  that  he  may  administer  them,  and  be  held  liable  to  cred- 
itors and  others,  in  the  latter  State  without  a  new  appointment 
there.*  But  if  he  should  thus  be  held  responsible,  it  seems  that 
the  nature  and  extent  of  his  liability  would  depend  upon  the 
laws  of  the  State  or  country  from  which  he  derived  his  authority 
to  administer  the  decedent's  assets,  not  upon  the  law  of  the 
State  whither  he  has  removed.^ 

If  an  executor  or  administrator,  without  a  new  appointment, 
goes  into  a  foreign  State,  collecting  assets  there  and  bringing 
them  back  into  the  State  of  his  appointment,  they  are  to  be 
deemed  home  assets,  and  are  to  be  administered  and  accounted 
for  as  such,  at  least  if  there  are  no  creditors  or  claimants  resi- 
dent in  the  State  from  which  the  assets  have  been  withdrawn.* 

•  Qlenn  o.  Smith,  2  QUI  &  J.  (Md.)  498,  20  Am.  Deo.  462,  455;  Dial  v, 
Gary,  14  S.  G.  678,  87  Am.  Rep.  787;  Borlmnk  v.  Payne,  17  La.  Ann.  16,  87 
Am.  Dec.  618,  616-516.    See  Raasell  v.  Hooker,  67  Conn.  24,  84  Atl.  711,  712. 

4  Vanghn  v.  Barret,  6  Vt  888, 26  Am.  Dec  806.  This  proposition  is  open 
to  doubt  The  case  is  closely  analogous  to  that  of  a  voluntary  payment  by  a 
debtor  to  a  foreign  representative,  which  it  is  generally  conceded  is  a  satisfaction 
of  the  debt.    Post,  { 109.    See  also  note  to  Vaughn  p.  Barret,  26  Am.  Dec  806. 

•  Petersen  v.  Chemical  Bank,  82  N.  Y.  21,  48,  88  Am.  Dec.  298;  Dial 
r.  Gary,  14  S.  C.  678,  87  Am.  Rep.  787,  740 ;  Merrill  v.  Ins.  Co.,  108  Mass. 
246,  248. 

•  Gulick  V.  Gulick,  88  Barb.  (K.  T.)  92  ;  McKaroara  v.  Dwyer,  7  Pai.  Ch. 
(N.  Y.)  289,  82  Am.  Dec.  627;  Johnson  v.  Jackson,  66  Ga.  826, 21  Am.  Bep. 
285 ;  Embry  v.  Millar,  1  A.  K.  Marsh.  (Ky.)  800,  10  Am.  Dec  782.  But 
see  Fay  v.  Haven,  8  Met  (Mass.)  109, 116-116  ;  Jackson  v.  Johnson,  84  Ga. 
511,  89  Am.  Dec  268,  268 ;  Hedenberg  p.  Hedenberg,  46  Conn.  80,  88  Am. 
Bep.  10;  Tunstall  v.  Pollard,  11  Leigh  (Va.),  1. 

1  McNamara  9.  Dwyer,  7  Pai.  Ch.  (N.  Y.)  289,  82  Am.  Dec  627  ;  Evans 
V.  Tatem,  9  Serg.  k  B.  (Penn.)  262,  11  Am.  Dec  717,  718. 

•  Eyans  v.  Tatem,  9  Serg.  4k  B.  (Penn.)  262»  269,  11  Am.  Dec  717 ;  An* 
drews  r.  Avory,  14  Gratt  (Ya.)  229. 
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It  may  be  added  that  it  is  tbe  duty  of  an  administrator,  who 
has  obtained  tbe  legal  oontrol  of  notes  payable  to  his  intestate, 
to  take  the  necessary  steps  to  collect  them  of  the  debtor  nnder 
the  laws  of  the  debtor's  domicil  (that  is,  he  should  qualify  there 
himself  or  by  agent,  and  sue  the  debtor).  Otherwise  he  will 
be  held  answerable  as  for  assets  received  in  the  State  of  his 
appointment.* 

When  the  assets  consist  of  ehoses  in  action,  the  question  may 
arise  —  where  is  their  situs  ?  —  in  cases  where  the  creditor  and 
debtor  reside  in  difEerent  States.  If  the  ehoses  in  action  should 
be  held  to  be  located  at  the  domicil  of  the  creditor,  upon  princi- 
ples above  adverted  to  the  administrator  of  the  creditor  there  ap- 
pointed may  pass  a  good  title  to  them  which  will  be  recognized 
everywhere.  On  the  other  hand,  if  the  situs  of  the  chose  in 
action  is  to  be  deemed  the  domicil  of  tbe  dettar,  the  creditor's 
administrator  appointed  in  the  creditor's  domicil  will  have  no 
power  to  convey  a  good  title,  without  having  been  appointed 
also  in  the  State  where  tbe  debt  is  located.  This  is  one  phase 
of  the  difficult  question  of  the  ''situs  of' debt,"  and  will  be  con- 
sidered at  large  under  that  head  hereafter.^* 

Tbe  executor  at  common  law  has  no  control,  as  such,  over  the 
decedent's  land  at  home  or  abroad.  In  those  cases  where  he 
is  given  the  power  to  sell  or  control  the  real  estate,  he  acts 
as  trustee  under  the  will,  not  as  executor.  But  even  as  trustee 
appointed  and  qualified  in  one  State,  he  will  not  be  permitted 
to  make  title  to  lands  situated  in  another,  without  proof  of  the 
genuineness  and  validity  of  his  authorization  in  the  latter  State. 
He  must  probate  the  will  and  qualify  as  executor  under  the 
laws  of  the  situs  of  the  land.^^ 

Independently  of  statute,  the  administrator,  being  the  ap- 
pointee of  the  courts  not  of  the  decedent,  has  no  authority  what- 

»  Shulte  V.  Palvcr,  11  Wend.  (N.  Y.)  861. 

^  Petersen  v.  Chemical  Bank,  82  N.  T.  21,  43,  88  Am.  Deo.  298 ;  Dial  v. 
Gary,  14  S.  C.  678,  87  Am.  Bep.  787,  740.  See  Wilkms  v.  EUett,  108  IT.  S. 
256,  259.  The  first  of  these  cases  sapports  the  first  yiew,  while  the  second 
adYOcates  the  other  view.  ProbabLy  both  are  partly  right  and  partly  wrong. 
See  poet,  |S  121,  124. 

u  Williams  v.  ICans,  6  WatU  (Penn.),  278;  Bingham's  Appeal,  64  Penn.  St 
345 ;  Whart  Confl.  L.  i  289. 
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eyer  to  deal  with  the  lands  of  his  intestate.  But  by  statute  in 
some  States  such  an  authority  is  granted  him.  In  these  cases 
also  the  rule  is  strictly  applied  that  the  lex  situs  is  to  govern 
the  conveyance  of  the  land^  and  hence,  if  the  lex  situs  does 
not  permit  the  administrator  to  deal  with  land|  a  deed  by  a 
foreign  administrator  will  not  be  given  effect  merely  becaase 
the  law  of  the  State  of  his  appointment  gives  him  control  over 
such  property.^'  On  the  other  hand,  if  the  lex  situs  permits  an 
administrator  to  control  realty,  it  means  an  administrator  ap- 
pointed by  the  courts  61  the  situs.  A  foreign  administrator 
can  convey  no  title  to  land.^' 

When  a  foreign  executor  or  administrator  has  qualified  in 
another  State  than  that  of  his  original  appointment,  he  may  do 
all  acts  in  connection  with  the  property  there  situated  (and  none 
others)  which  are  permitted  to  home  executors  or  administra- 
tors under  the  lex  situs  et  fori.  Thus,  an  executor  of  one  dying 
domiciled  abroad,  who  has  duly  qualified  in  England,  has  been 
allowed  to  sell  leasehold  property  in  England,  though  not  per- 
mitted to  do  so  by  the  law  of  the  decedent's  last  domiciL^ 

S  107.  Suits  by  and  against  Penonal  Reprsaentatlvea.  — 
In  accordance  with  principles  already  adverted  to,  it  is  the 
general  doctrine  both  in  England  and  America  that  no  suit  can 
be  bronght  by  or  against  an  executor  or  administrator  in  his 
official  capacity  in  the  courts  of  any  country  save  that  from 
which  he  has  derived  an  authority  to  act  by  virtue  of  the 
letters  of  probate  or  of  administration  there  granted  him. 

Should  he  desire  to  institute  a  suit  in  a  foreign  country,  he 
must  first  obtain  new  letters  and  qualify  there  anew  in  accord- 
ance with  the  rules  there  prescribed.^    But  if  the  executor  or 

u  WatkiDS  V.  Holman,  16  Pet  2S. 

u  Cutter  V.  Dayenport,  1  Pick.  (Maas.)  SI,  11  Am.  Deo.  149 ;  Sheldon  v. 
Bioe»  80  ICicb.  206,  18  Am.  Bep.  186. 

1*  Hood  V.  Barrington,  L.  B.  6  Eq.  218. 

1  See  Kerr  «.  Hoon,  9  Wheat  565 ;  Vaughn  p,  Northap,  15  Pet  1 ;  Smith  v. 
Bank,  5  Pet  518,  527;  Johnaoo  v.  Powers,  189  U.  8.  156  ;  Cotter  v.  Dayen* 
port,  1  Pick.  (Maaa.)  81,  85^86, 11  Am.  Dec.  149 ;  Ex  parte  Picqaet,  5  Pick. 
(Mass.)  65 ;  Goodwin  v.  Jones,  8  Mass.  514,  8  Am.  Dec.  178  ;  Merrill  v.  Ina. 
Co.,  108  Mass.  345,  248 ;  Jady  o.  Kelley,  11  III  211,  50  Am.  Dec  455 ;  Mo- 
Kamara  v.  Dwyer,  7  PaL  Ch.  (K.  T.)  289,  82  Am.  Dec  627 ;  Yroom  9.  Yaa 
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administrator  has  already  obtained  a  judgment  in  the  State  of 
his  appointment,  he  may  bring  an  action  upon  such  judgment 
in  another  State  without  a  new  qualification  there,  for  he  ia 
then  responsible  to  the  estate  as  if  the  debt  had  been  collected, 
and  thus  the  judgment  becomes  his  own  property  upon  which  he 
may  sue  in  his  own  right.' 

If  a  creditor  of  a  decedent  wishes  to  sue  in  a  foreign  State  to 
reach  assets  situated  there,  he  must  have  letters  of  administra- 
tion taken  out  there,  before  the  suit  can  be  instituted.  He  can- 
not in  general  sue  a  domestic  administrator  in  a  foreign  court  or 
a  foreign  administrator  in  a  domestic  court.* 

If  an  administrator,  appointed  in  one  State,  removes  with  the 
assets  of  the  estate  into  another  State,  the  courts  are  divided 
upon  the  question  whether  or  not  the  decedent's  creditors  may 
sue  the  administrator  in  the  latter  State  without  a  reappoint- 
ment,  the  weight  of  authority  seeming  to  favor  the  right  of  the 
creditors  to  sue.^  But  if  the  administrator  should  only  come 
into  the  State  transiently  or  temporarily,  the  better  opinion 
would  seem  to  be  that  no  action  will  lie  against  him  there 
without  a  new  appointment.* 

It  should  be  observed  that  if  the  creditor  desires  to  subject  the 
land  of  the  decedent,  instead  of  suing  his  personal  representa- 

Home,  10 .  Pal.  Ch.  549«  42  Am.  Deo.  94 ;  Petersen  9.  Chemical  Bank,  82 
K.  T.  21,  40-41,  88  Am.  Dec.  298. 

*  Talmage  v.  Chapel,  16  Mass.  71,  78  ;  Lewis  v.  Adams,  70  CaL  408,  59 
Am.  Rep.  428.  See  Moore  v.  Jordan,  86  Kan.  271,  69  Am.  Rep.  550  ;  Hall  v. 
Harriaon,  21  Mo.  227,  64  Am.  Deo.  225,  228. 

*  Story,  Confl.  L.  {  518 ;  Vaaghn  v.  Northap^  15  Pet.  1;  Eejnolda  v. 
Stockton,  140  U.  S.  255  ;  Vermilya  v.  Beatty,  6  Barb.  (N.  Y.)  429;  Richards 
V.  Dntch,  8  Mass.  506  ;  Hooker  v.  Olmstead,  6  Pick.  (Mass.)  481. 

«  Brans  V.  Tatem,  9  Serg.  &  R.  (Penn.)  252,  11  Am.  Dec  717,  718 ;  Atch- 
ison V.  Lindsey,  6  B.  Mon.  (Ey.)  86,  48  Am.  Dec  158 ;  Embry  «.  Millar, 
1  A.  K.  Marsh.  (Ky.)  800, 10  Am.  Dec  782;  Johnson  v.  Jackson,  56  Ga.  826, 
21  Am.  Rep.  285;  Gulick  o.  Golick,  88  Barb.  (N.  Y.)  92;  McNamara  o. 
Dwyer,  7  PaL  Ch.  (N.  Y.)  239,  82  Am.  Dec.  627.  But  see  Fay  v.  Haven, 
8  Met  (Mass.)  109,  115-116 ;  Hedenberg  v,  Hedenbeig,  46  Conn.  80,83  Am. 
Bep.  10 ;  Jackson  v.  Johnson,  84  Ga.  511,  89  Am.  Deo.  268,  268. 

*  Evans  v,  Tatem,  9  Serg.  k  R.  (Penn.)  252,  11  Am.  Dec  717,  719.  See 
Jackson  v.  Johnson,  84  Ga.  511,  89  Am.  Dec  268 ;  Johnson  «.  Jackson,  54 
Oa.  826,  21  Am.  Rep.  285. 
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tive,  his  rights  against  the  real  estate  are,  in  accordance  with 
the  general  mlei  to  be  determined  by  the  lex  situs  'of  the 
land.^" 

If  there  are  two  or  more  administrators  of  a  decedent, 
appointed  in  different  States,  there  is  no  privity  between  them, 
and  hence  no  action  will  lie  against  one  of  them^  npon  a  j«dg-  - 
ment  obtained  against  another  in  the  State  of  his  appointment, 
at  least  so  far  as  concerns  assets  received  by  the  former  in  the 
course  of  his  own  administration  and  not  remitted  to  him  by 
the  administrator  against  whom  the  judgment  is  obtained.' 
Upon  the  same  principle,  a  judgment  against  an  administrator 
of  the  deceased  in  one  State  will  not  be  received  in  another  in  a 
suit  brought  by  the  same  plaintiff  against  third  persons,  citi- 
zens of  the  latter  State,  having  assets  of  the  deceased,  real  or 
personal,  in  their  possession.* 

But  with  respect  to  executors  the  rule  is  different.  The 
interest  of  an  administrator  in  his  intestate's  estate  is  only  that 
which  the  law  of  the  State  of  his  appointment  authorizes,  while 
the  interest  of  an  executor  in  the  estate  of  his  testator  is  that 
which  the  testator  gives  him.  Hence  where  there  are  several 
executors,  though  citizens  of,  and  qualifying  in,  different 
States,  they  are  in  privity  as  to  the  debts  of  the  testator,  all 
bearing  towards  the  creditors  the  same  responsibility  as  if 
there  were  only  one  executor.  It  follows  therefore,  in  such 
case,  that  a  judgment  obtained  against  one  executor  in  one 
State  will  be  evidence  in  a  suit  against  another  executor  of  the 
same  testator  in  another  State.* 

The  same  distinctions  run  through  the  cases  where  judg- 
ments are  obtained  by  administrators  and  executors  instead  of 
against  them.  An  administrator  cannot  sue  upon  a  judgment 
obtained  in  another  State  by  another  administrator  of  the  same 

•  SeeBtoiy,  Gonfl.  L.  |  489  6. 

7  Stacy  o.  Thrasher,  6  How.  44,  68 ;  McLean  v.  Meek,  18  How.  16, 18 ; 
MerriU  o.  Ins.  Co.,  108  Mass.  245,  249. 

•  Johnson  v.  Powers,  189  U.  S.  150, 160.  The  **  fnll  faith  and  credit "  clause 
ef  the  federal  constitution  does  not  affect  these  prindples,  as  between  the 
several  States  of  the  Union.    Stacy  o.  Thrasher,  6  How.  44,  59* 

•  HiU  V.  Tucker,  18  How.  458,  466,467. 
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intestate.^®     The  doctrine  ia  believed  to  be  otherwise  with 
respect  to  executors. 

In  conclusion^  notwithstanding  the  general  rule  that  adminis* 
trators  and  executors  must  qualify  in  a  State  before  thej  can 
sue  or  be  sued  there,  if  the  representative  misapplies  the 
funds  in  his  hands  in  a  State  where  he  has  not  qualified,  it 
must  be  observed  that  the  courts  of  equity  of  that  State  may 
assume  jurisdiction  of  a  suit  against  him  instituted  by  persona 
injured  by  the  misapplication.  In  auch  cases  the  administra- 
tor or  executor  is  sued  in  his  personal,  not  his  representative^ 
capacity,  and  the  suit  may  be  brought  in  any  court  having 
jurisdiction  of  his  person  and  of  his  fraud.^^  But  the  nature 
and  extent  of  his  liability  is  still  to  be  fixed  by  the  law  of  the 
country  whence  he  derived  his  powers  and  authority.^ 

§  108.  Right  of  Foreign  Representative  to  Sue  for  Deoe* 
dent's  Death  by  'Wrongful  Aot.  —  The  reader  will  recall  the 
common  law  rule  that  '*  personal  actions  die  with  the  person." 
This  rule  has  been  altered  by  statute  in  England  and  in  most 
of  these  States,  so  as  to  permit  suit  to  be  instituted  for  the 
tortious  killing  of  a  person.  But  the  various  statutes  differ 
greatly  in  detail,  and  perhaps  upon  no  point  more  than  as  to 
who  shall  be  authorized  to  sue  in  such  cases.  Some  of  the 
statutes  provide  that  the  suit  shall  be  brought  by  the  personal 
representative  of  the  deceased  for  the  benefit  of  his  or  her  con* 
sort,  children,  family,  or  next  of  kin  (exclusive  of  creditors), 
or  for  the  benefit  of  his  general  estate;  other  statutes  give  the 
right  to  sue  only  to  the  consort  or  children;  others  to  the  next 
of  kin,  etc.  If  a  foreign  element  enters  into  the  transactioni 
such  as  that  the  death  occurs  in  one  State  while  the  action 
therefor  is  brought  in  another,  questions  of  considerable  diffi- 
culty sometimes  arise. 

The  main  discussion  of  this  subject,  a  fruitful  source  of  con- 
flicts of  laws  as  well  as  of  decisions,  will  be  postponed  to  a 

^  Talmage  v.  Chapel,  10  Mass.  71,  78.    See  ante,  1 105. 

u  Montalyan  v.  CloTer,  82  Barb.  (N.  T.)  190,  192-198 ;  McNamara  v. 
Bwyer,  7  PaL  Ch.  (N.  Y.)  289,  82  Am.  Deo.  627;  Leach  v.  Backner,  19 
W.  Va.  86. 

It  McNamara  v.  Dwyer,  7  P^  Ch.  (N.  T.)  289,  82  Am.  Dec.  627. 
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later  period^  when  the  proper  law  goyeming  torts  in  general 
will  be  examined.^  We  shall  here  consider  the  subject  only  as 
it  relates  to  the  right  of  the  personal  representatiye  to  bring 
such  an  action.  A  few  general  principles  however  most  be  pre- 
mised,  for  the  substantiation  of  which  the  reader  is  referred  to 
the  subsequent  fuller  discussion  already  aUuded  to. 

The  general  rule  is  that  the  law  of  the  place  where  the  tort 
resulting  in  death  is  committed  (lex  loci  delicti)  will  determine 
whether  an  action  can  be  brought  therefor,  and  the  party  who 
is  to  bring  it,  as  well  as  the  time  within  which  the  suit  is  to 
be  brought,  the  limit  of  damages,  and  the  persons  for  whose 
benefit  the  damages  are  to  be  given,  lliese  rights  are  the 
creatures  of  statute,  and  the  lex  loci  delicti  must  be  strictly 
followed.  The  only  qualification  is  that  the  lex  delicti  will 
not  be  enforced  in  other  States  whose  laws  or  policy  would  be 
thereby  seriously  violated.' 

In  general,  therefore,  if  the  lex  loci  delictf  gives  the  adminis- 
trator or  executor  of  the  decedent  the  right  to  sue  in  such 
cases,  he  and  he  alone  will  have  the  right  to  sue  in  a  foreign 
State,  though  the  lex  fori  gives  that  right  to  some  person  other 
than  the  representative,  for  instance,  the  widow,  the  heirs,  etc.* 
But  the  statutes  give  this  right  to  the  representative  in  his 
official  capacity,  not  as  a  personal  right.  It  is  only  as  the  ' 
duly  qualified  executor  or  administrator  of  the  decedent  that 
he  can  sue  for  the  latter^s  death.  This  much  is  generally  con- 
ceded, and  at  this  point  the  difficulties  of  the  subject  begin. 

As  we  have  seen,  in  order  that  the  authority  of  a  represent- 
ative may  be  recognized  in  other  States,  the  general  princi- 
ple is  that  he  must  qualify  in  each  State  where  he  desires  to . 
act  or  to  sue;  and  on  the  other  hand,  if  he  has  qualified  in 
the  State  where  he  desires  to  act  or  to  sue,  he  need  not  qualify 
elsewhere.^ 

But  this  principle  cannot  perhaps  be  accepted  so  freely  in 

1  See  post,  §S  200-902. 
s  Post,  SS  200-202. 

*  Usher  v.  B.  R.  Ca,  120  Penn.  St  207, 17  Atl.  597 ;  Wooden  v.  B.  B.  OOi, 
126  N.  Y.  10.    Bat  see  Stewart  v.  B.  B.  Co.,  168  U.  a  445. 
«  Ante,  SI  105  et  seq. 
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these  cases  of  death  bj  wrongful  act.  Since  the  lex  delicti  de- 
termines who  is  to  sue,  and  since  we  have  supposed  that  law  to 
confer  the  right  upon  the  personal  representative  of  the  deceased, 
must  this  not  be  the  personal  representative  appointed  by  the 
lex  loci  delicti  its^f  ?  Could  the  legislature  of  the  locus  de- 
licti have  had  in  mind  representatives  appointed  or  qualifying 
abroad  ?  If  not,  since  the  lex  delicti  is  to  be  strictly  followed^ 
can  any  person  other  than  the  one  named  by  the  statute  of  the 
locus  delicti  sue  for  the  tort  committed  there,  even  though  the 
action  be  instituted  in  another  State  ?  Will  it  be  necessary  for 
the  representative,  having  qualified  in  the  locus  delicti,  to 
qualify  anew  in  the  State  of  the  forum  before  instituting  his 
action  ?  Or  is  it  needful  for  a  representative,  who  has  qualified 
in  the  forum,  to  have  also  qualified  in  the  locus  delicti  in  order 
that  he  may  sue  for  the  death  in  the  forum  7  If  required  to 
qualify  in  the  State  of  the  forum,  can  he  qualify  there  if  there 
is  no  property  of  the  deqeased  located  there  ?  Can  the  repre- 
sentative's right  to  sue  for  his  decedent's  death  be  regarded  as 
property  belonging  to  (he  decedent  f 

These  are  some  of  the  questions  that  present  themselves  in  the 
solution  of  this  problem,  and  it  must  be  confessed  that  the  an- 
swers are  rather  dimly  shadowed  in  the  decisions  of  the  courts. 
The  adjudged  cases  present  many  conflicts  of  opinion  and  some- 
times confusion  of  thought,  so  that  it  is  hardly  possible  to 
formulate  a  general  rule  that  can  be  safely  followed  in  all 
cases. 

In  the  leading  case  of  Dennick  v.  £.  £.  Co.*  the  question  was 
squarely  presented  whether  it  is  the  representative  of  the  locus 
delicti  or  the  representative  of  the  forum  who  should  bring  the 
action.  In  that  case,  the  death  by  wrongful  act  occurred  in 
Kew  Jersey,  and  the  action  therefor  was  instituted  in  New  York, 
by  a  New  York  administrator,  the  laws  of  both  States  conferring 
upon  the  personal  representative  the  right  to  sue.  It  was  con- 
tended that  the  New  Jersey  statute  included  only  personal  rep- 
resentatives there  appointed,  and  that  it  did  not  contemplate 
conferring  the  right  upon  foreign  representatives.    But  the  Su- 

^  108  U.  S.  11.  llie  doctrine  of  this  case  has  since  been  followed  and  ex- 
tended in  Stewart  v.  B.  B.  Co.,  168  U.  S.  445. 
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preme  Court  of  the  United  States  took  the  opposite  view  and 
sustained  the  right  of  the  New  York  administrator  to  sue  in  the 
courts  of  New  York.  This  case  (and  those  succeeding  it)  must 
prohablj  be  taken  as  settling  the  first  questions  above  mentioned, 
at  least  in  those  cases  where  both  the  lex  delicti  and  the  lex  fori 
give  the  representative  the  right  to  sue.* 

It  must  be  admitted  that  the  weight  of  recent  authority, 
whether  or  not  it  can  be  entirely  justified  in  principle,  is  in 
favor  of  the  right  of  the  personal  representative  of  the  forum 
to  sue  (though  he  has  not  been  appointed  in  the  locus  delicti) 
wherever  the  lex  delicti  confers  that  right  upon  ^^  the  personal 
representative  '*  of  the  deoeasedi  though  the  dead  man  has  no 
property  in  the  forum,  and  the  only  purpose  of  the  appointment 
of  the  administrator  is  to  sue  for  the  damages  for  his  death  .^ 

The  fact  that  the  lex  fori  permits  the  administrator  to  sue  is  im- 
material, if  the  lex  loci  delicti  gives  the  power  to  another,  as  the 
widow;  children,  heirs,  etc.    The  last  named  persons  are  then 

•  And  the  later  case  of  Stewart  v.  B.  B.  Co.,  168  IT.  S.  445,  carries  this 
doctrine  still  farther,  laying  down  the  proposition  that  an  administrator  ap- 
pointed in  the  State  of  the  fonun,  whose  law  confers  upon  him  the  right  to 
sue  for  the  death  of  his  decedent,  may  sne  there  for  snch  death  oc'cnrring  in 
another  jurisdiction,  whose  law  does  not  give  the  right  to  sne  to  the  personal 
representative  of  the  deceased,  bat  to  the  State  for  the  benefit  of  the  dead  man's 
family. 

7  See  Mo.  Pac.  B.  B.  Co.  v.  Lewis,  24  Neb.  848, 40  N.  W.  401 ;  Leonard  v. 
Kav.  Co.,  84  N.  Y.  48,  83  Am.  Bep.  491 ;  Bams  v,  B.  B.  Co.,  118  Ind.  169, 15 
K.  K  280 ;  Morris  v.  B.  B.  Co.,  65  la.  727.  28  N.  W.  148  ;  Nelson  9.  B.  B. 
Ca,  88  Ya.  971, 14  S.  E.  888.  In  limekiller  v.  B.  B.  Co.,  88  Ean.  88,  52  Am. 
Bep.  528,  an  administrator  appointed  in  Missoari  sued  in  Kansas  for  the  death 
of  his  intestate  occnrring  in  Kansas.  The  Kansas  statute  authorized  **  the 
personal  representatiYe  **  to  sue  in  such  cases,  but  the  Missouri  statute  did  not. 
It  was  held  that  the  action  would  not  lie.  If  the  Missouri  statute  had  author- 
ized the  representative  to  sue,  it  would  still  be  exceedingly  doubtful  whether 
the  representatiTe  of  the  locus  delicti  would  have  been  permitted  to  sue  in  the 
forum  without  a  new  appointment  there.  See  Perry  v.  B  B.  Co.,  29  Kan.  420 ; 
Kansas  Pac.  B.  B  Co.  v.  Cutter,  16  Kan.  568.  Some  of  the  earlier  cases  have 
refnsed  on  one  ground  or  another  to  permit  the  representative  of  the  forum  to 
sue.  Yawter  v.  B.  B  Co.,  84  Mo.  679,  54  Am.  Bep.  105 ;  Ash  v.  B.  B.  Co., 
72  Md.  144,  19  AtL  648 ;  Bichardson  v.  B.  B  Co.,  98  Mass.  85  ;  Taylor  v. 
Penn.  Co.,  78  Ky.  848,  89  Am.  Bep.  244.  But  see  Brace  v.  B.  B.  Co.,  88 
Ky.  174. 

16 
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the  proper  plaintifEs  wherever  the  foram  may  he,^  Thus,  in  a 
leading  New  York  case,  Wooden  v.  B.  B.  Co./  the  death  oe- 
ourred  in  Pennaylyania,  whose  law  authorized  the  widow  to  snsi 
and  suit  was  brought  by  the  widow  in  New  York,  whose  law  re- 
quired suit  to  be  brought  by  the  executor  or  administrator.  It 
was  held  that  the  widow  was  entitled  to  sue  in  New  York,  with* 
out  being  appointed  administrator  there. 

The  very  converse  of  this  case  was  decided  in  Ushw  v»  B.  B; 
Co.^  The  New  Jersey  statute  provided  that  the  personal  repre* 
sentative  should  sue  for  death  by  wrongful  act.  The  Penn- 
sylvania statute  called  for  suit  by  the  widow.  Upon  a  death 
occurring  in  New  Jersey,  the  widow  sued  in  Pennsylvania^  with* 
out  appointment  as  administrator.  It  was  held  that  the  suit 
could  not  be  maintained. 

§_109.  Voluntary  Payment  of  Debts  to  Foreign  Bepreaent- 
atlve.  —  In  England  it  is  held  that,  since  the  administrator  has 
no  authority  to  act  outside  of  the  jurisdiction  from  which  his 
powers  are  derived^  the  payment  of  a  debt  to  a  foreign  adminis- 
trator will  be  no  bar  to  a  suit  by  an  ancillary  administrator  in 
the  debtor's  domicil,  unless  the  debt  be  made  payable  in  the 
country  of  Such  foreign  administrator.^ 

But  in  the  United  States  the  general  rule  is  that  if  there  is 
no  need  of  an  ancillary  administration  in  the  domicil  of  the 
debtor,  and  if  the  foreign  administrator  may  lawfully  receive 
the  payment  under  the  laws  of  his  appointment,  a  payment  to 
him  in  another  State  will  operate  as  a  discharge  of  the  debt.* 
Not  only  is  such  a  payment,  though  made  to  a  foreign  executor 
or  administrator,  a  discharge  of  the  debt,  so  far  as  the  debtor  is 

'  But  if  the  pbdntiff  named  by  the  lex  delicti  ie  merely  a  nominal  pkantifft 
—  as  the  State  iMf,  —  the  party  named  by  the  lex  fori,  it  aeema,  niay  faring 
the  suit.    Stewart  o.  R.  R.  Co.,  168  U.  S.  446. 

•  126  N.  Y.  10. 

»  126  Penn.  St.  207,  17  Ati.  597. 

1  Preston  v.  Melville,  8  CI.  k  F.  (H.  L.)  13,  14. 

s  DooUttle  V.  Lewis,  7  Johns.  Ch.  (N.  Y.)  45,  11  Am.  Dec.  889,  892 ; 
Williams  v.  Storrs,  6  Johns.  Ch.  (N.  Y.)  858,  10  Am.  Dec.  340, 841-^42 ;  Dial 
V.  Gary,  14  S.  G.  573,  87  Am.  Rep.  787,  741-742 ;  Hall  v.  Harrison,  21  Mo. 
227,  64  Am.  Dec.  225,  227;  Wilkins  v.  EUett,  9  WalL  740  ;  8.  o.  108  XJ.  8. 
256 ;  Mackey  v.  Coxe,  18  How.  100. 
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eoncernedi  but  it  also  operates  to  charge  the  fiduciary  with  the 
same.  He  may  even  be  charged  as  executor  de  son  tort  in  the 
State  where  the  payment  was  made,  at  the  instanca  of  creditors 
there.*  And  if  no  attempt  is  made  there  to  hold  him  answer- 
able»  he  will  at  least  be  accountable  therefor  in  the  State  of  his 
appointment.^ 

§  110.  Order  of  Payment  of  Decedent's  Debti  —  Marshall- 
ing of  Assets.  —  In  some  countries,  all  debts  are  of  equal  rank 
in  the  settlement  of  a  decedent's  estate,  and  are  to  be  paid  pari 
passu*  In  other  countries,  certain  debts  are  priyileged  and 
take  priority  over  others,  and  the  laws  of  such  countries  will 
differ  among  themselves  as  to  the  debts  which  shall  be 
privileged. 

In  general,  the  lex  fori,  which,  if  property  is  sought  to  be 
subjected,  will  also  be  the  lex  situs,  will  govern  the  order  in 
which  creditors  are  to  be  paid.  This  is  essentially  a  question 
of  administration,  to  be  controlled  by  the  local  law.  Credit- 
ors attempting  to  subject  property  in  the  decedent's  domicil 
will  be  governed  as  to  their  relative  priorities  by  the  law  of  the 
domicil,  for  that  is  the  forum  and  situs  of  the  fund  to  be  dis- 
tributed. If  an  ancillary  administrator  is  to  pay  the  debts, 
then  their  order  will  be  determined  by  the  law  of  the  State 
where  he  is  administering  the  fund  (the  situs  and  forum),  not 
by  that  of  the  decedent's  domicil.^ 

Thus  in  Smith  v.  Bank^'  B  was  domiciled  in  Norfolk,  Ya., 

s  Oampbell  v.  Toosey,  7  Cow.  (N.  T.)  64;  Glenn  v.  Smith,  2  Gill  &  J. 
(Md.)  498,  20  Am.  Dec  458,  455 ;  Story,  Gonfl.  L.  {  514. 

^  Parsons  v,  Lyman,  20  N.  T.  108;  Fay  v.  Haven,  8  Met  (Mass.)  109, 115, 
116.    See  Story,  Confl.  L.  §  514  a. 

I  Story,  Confl.  L.  H  524,  525  ;  Whart  Confl.  L.  §  624 ;  Harrison  v. 
Sterry,  5  Cr.  289;  Smith  v.  Bank,  5  Pet  518,  526-527;  Dawes  v.  Head, 
8  Pick.  (Mass.)  128 ;  MUler's  Estate,  8  Bawle  (Penn.),  812,  24  Aol  Dec.  845, 
850 ;  De  Sobry  v.  De  Laistre,  2  Harr.  &  J.  (Md.)  191,  8  Am.  Dec.  585,  542 ; 
Holmes  v.  Bemsen,  20  Johns.  (N.  Y.)  229,  11  Am.  Dee.  269,  280 ;  Derringer 
V.  Derringer,  5  Hona  (Del.)  416,  1  Am.  St  Bep.  150.  The  same  principle  is 
applicable  eren  to  judgments  rendered  in  a  State  other  than  that  of  adminis- 
tration, and  that,  too,  despite  the  "  full  faith  and  credit "  elanse  of  the  federal 
eonstitotlon.    McElmoyle  v.  Cohen,  18  Pet  312. 

«  5  Pet  618. 
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and  there  contracted  a  debt  on  bond  to  T.  He  was  also  in- 
debted to  the  Union  Bank  of  Georgetown;  D.  C.^  on  simple 
contract.  He  died  intestate,  leaving  personalty  in  Washing- 
ton, of  which  administration  was  there  granted.  By  the  law 
governing  the  District  of  Colombia,  all  debts  were  of  equal 
dignity  in  administration,  bat  by  the  law  of  Virginia^  where 
R  was  domiciled,  debts  on  bond  were  preferred.  The  assets  in 
the  hands  of  the  administrator  were  insufficient  to  discharge 
both  debts.  It  was  held  that  the  law  of  the  District  (the  situs 
and  forum)  should  prevail,  and  that  the  two  claimants  should 
share  pari  passu.  In  the  course  of  its  opinion  the  court  said : 
<'  Every  sovereign  has  his  own  code  of  administration,  varying 
to  infinity  as  to  the  order  of  paying  debts ;  and  almost  without 
exception  asserting  the  right  to  be  himself  first  paid  out  of  the 
assets.  And  the  obligation  in  the  administrator  to  conform  to 
such  laws  is  very  generally  enforced,  not  only  by  a  bond  but 
on  oath.  On  what  principle  shall  we  insert  into  all  those  laws 
an  amendment  in  favor  of  foreign  creditors  ?  " 

The  same  principles  govern  the  marshalling  of  the  decedent's 
assets  (that  is,  the  arrangement  of  them  in  such  a  way  as  to 
make  them  go  as  far  as  possible  towards  the  payment  of  all  his 
debts  and  charges). 

The  rules  regulating  this  subject,  in  common  with  all  the 
other  incidents  attending  the  administroHon  of  a  decedent's 
estate,  are  those  prescribed  by  the  law  of  the  place  where  the 
assets  administered  are  situated  (lex  fori  et  situs).*  But  no 
attempt  should  ever  be  made  by  a  court,  in  the  course  of  admin- 
istration, to  marshal  assets  in  whole  or  in  part  outside  of  its 
jurisdiction.  The  injustice  which  may  result  from  such  a 
course  (leaving  out  of  consideration  the  court's  lack  of  jurisdic- 
tion in  the  premises)  is  most  forcibly  illustrated  by  the  case  of 
Bice  V.  Harbeson.^ 

*  Story,  Confl.  L.  {  524.  See  Harvey  v.  Bioharda,  1  tf  aeon,  0.  C.  880, 
422. 

^  63  N.  T.  493.  In  that  case,  M,  an  Irishman  domiciled  in  New  York, 
died  there  poeaessed  of  personalty  in  New  York,  and  also  of  certain  land  in 
South  Carolina,  upon  which  he  had  placed  a  mortgage.  By  his  will  he  left 
all  his  property,  after  payment  of  his  debts,-to  be  divided  into  seven  shares^ 
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Pari  rcUione,  the  lex  fori  et  situs  will  determine  the  nature 
of  the  assets  there  situated^  as  whether  they  are  to  be  deemed 
real  or  personal,  legal  or  equitable*  Indeed  this  is  in  the  main 
but  an  application  of  a  familiar  rule,  presently  to  be  discussed, 
that  the  lex  fori  controls  matters  of  procedure,  pertaining 
merely  to  the  remedy.* 

§  111.  Right  of  Creditor  to  Subject  Decedent's  Land  in 
Hands  of  the  Heir.  —  Questions  of  this  character,  though  not 

one  to  go  to  the  children  of  his  deceased  nster,  J,  and  the  other  aix  shares  to 
go  to  other  relatives,  all  of  whom  except  the  children  of  J  were  aliens.  The 
will  was  probated  in  New  York  as  a  will  of  personalty  and  realty,  bnt  was 
vM  in  South  Oaroiina  as  a  will  of  lands,  because  the  Sonth  Carolina  law 
required  three  witnesses  to  snch  wills,  there  being  only  two  in  this  case. 
Moreoyer,  the  law  of  South  Carolina  not  permitting  aliens  to  inherit  land,  all 
the  relatives  of  M  were  cut  off  from  inheriting  the  South  Carolina  land  as 
heirs,  except  the  children  of  J.  They  therefore  brought  suit  against  the  ex- 
ecutor to  recover  the  land  as  the  sole  heirs  of  M.  The  South  Carolina  court 
gave  judgment  for  J's  children,  and  ordered  the  executor  to  pay  the  mortgage 
out  of  M*s  personal  estate  (which  was  in  New  York),  Upon  a  final  account- 
ing by  the  executor  in  New  York,  the  mortgagee  presented  his  claim,  which 
was  allowed  by  the  surrogate  and  ordered  to  be  paid  out  of  the  personal 
estate.  This  was  reversed  by  the  General  Term,  and  its  decision  was  con- 
firmed by  the  Court  of  Appeals,  upon  the  ground  that  the  testator  intended 
that  his  whole  estate  should  bear  the  burden  of  his  debts,  not  the  personalty 
only,  which  latter  view  would  deprive  the  foreign  legatees  of  their  portions, 
since  they  were  cut  out  of  all  participation  in  the  South  Carolina  land.  The 
New  York  court  therefore  decreed  that  the  assets  should  be  marshalled,  and 
that  the  mortgagee,  having  two  funds  for  his  security,  must  select  that  one 
which  would  least  impair  the  testator's  intent  The  result  was,  that,  while 
protecting  the  foreign  legatees,  the  court  deprived  the  mortgagee  by  its  action 
of  all  recourse,  notwithstanding  the  established  principle  that  the  marshal- 
ling of  assets,  as  well  as  exoneration,  is  subsidiary  to  the  payment  of  debts, 
which  is  the  first  of  all  the  duties  of  administration. 

The  mere  statement  of  this  conclusion  suflSces  to  show  that  either  the  South 
Carolina  or  the  New  York  court  was  guilty  of  error. 

It  is  respectfully  submitted  that  both  courts  acted  in  part  beyond  their 
jurisdiction.  The  South  Carolina  court  had  no  authority  to  decree  exonera- 
tion of  South  Carolina  land  out  of  New  York  personalty,  and  the  New  York 
court  had  no  authority  to  marshal  assets  which  were  in  South  Carolina  and 
outside  its  own  jurisdiction.  It  could  lawfully  enforce  the  testator's  inten- 
tion only  so  far  as  the  property  in  New  York  was  concerned. 

*  Post,  §§  205-207.  See  Dickinson  v.  Hoomes,  8  Gratt  (Ya.)  858,  410 1 
post,  S  111. 
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strictly  a  part  of  the  administration  of  a  decedent's  estate,  are 
80  closely  connected  with  it  that  they  may  very  appropriately 
be  discussed  in  this  connection. 

It  is  the  better  opinion  that  the  rights  of  a  creditor  against  a 
decedent's  land  are  to  be  determined  by  the  lex  situs  of  the 
land  sought  to  be  subjected,  or  in  respect  to  which  the  right  is 
claimed,  not  by  the  law  of  the  place  of  contract,  nor  by  the  lex 
domicilii  of  the  decedent  or  creditor. 

The  very  question  whether  a  party  claiming  the  right  to  sub- 
ject the  decedent's  land  is  a  creditor  at  all,  so  far  as  the  realty 
is  concerned,  is  to  be  determined  by  the  lex  situs  of  the  land. 
Thus,  in  a  Kentucky  case,^  an  Ohio  probate  court,  under  the 
law  of  that  State,  gave  a  widow  an  allowance  of  $4,000  for  her 
support  for  one  year,  declaring  it  a  lien  on  her  deceased  husi> 
band's  lands.  Upon  her  seeking  to  enforce  the  lien  so  created 
upon  some  of  her  husband's  land  in  Kentucky,  the  court  held 
that,  according  to  Kentucky  law  (the  lex  situs),  the  allowance 
was  not  a  debt  of  the  estate,  and  would  not  be  enforced  there 
against  the  lands  in  the  hands  of  the  heir. 

In  Dickinson  v.  Hoomes,*  land  in  Virginia  had  been  conveyed 
with  a  covenant  of  general  warranty  on  the  part  of  the  grantors 
and  their  heirs.  Subsequently  the  heirs  set  up  title  to  the  land 
under  a  prior  will,  and  sued  to  recover  part  thereof  from  an  as- 
signee of  the  original  grantee.  The  defendant  set  up  by  way  of 
xebutter  certain  lands  in  Kentucky  descended  upon  the  plain- 
tiffs from  their  ancestor,  the  grantor.  It  was  held  that  the 
question  whether  or  not  the  Kentucky  lands  were  assets  for  the 
payment  of  what  might  be  due  upon  breach  of  the  covenant, 
was  to  be  determined  in  accordance  with  the  law  of  Kentucky 
(lex  situs). 

Conflicts  too  sometimes  arise  between  the  lex  domicilii  of  a 
deceased  debtor,  or  the  lex  loci  contractus  of  a  debt  or  contract, 
and  the  lex  situs  of  the  decedent's  lands,  as  to  whether  certiBn 
lands  are  to  be  applied  -to  the  payment  of  his  debts  before 
others ;  or  where  by  one  law  the  heirs  are  liable  to  the  ances- 
tor's debts  in  proportion  to  their  shares  only,  while  by  the  other 

^  SboTt  V.  Galway,  88  Ey.  501.  >  8  Oratt.  (Ya. )  858,  410. 
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each  heir  is  liable  for  the  whole  debt  to  the  extent  of  the  land 
descended  upon  him.  In  all  such  cases,  it  woald  seem  that  the 
lex  situs  of  the  particular  land  in  question  should  govern,  since 
the  question  is  one  of  charging  the  land  with  the  debt.  All 
liens,  transfers,  and  charges  upon  real  estate,  it  is  believed,  are 
governed  bj  the  lex  situs  of  the  land.* 

§  112.  Sxoneratloii  of  Realty  out  of  FerBonaltjr,  and  vice 
▼ersa  ^  Ck>ntribation  between  Heirs  or  Devlaees.  —  Gases 
sometimes  occur  in  which  a  decedent  dies,  possessed  of  lands  in 
one  country  and  personalty  in  another,  the  heirs  or  devisees 
succeeding  to  the  land  and  the  personal  representative  to  the 
personalty.  The  laws  of  one  of  these  countries  may  make  the 
personalty  primarily  liable  for  certain  debts,  while  the  laws  of 
the  other  may  make  the  land  primarily  liable  for  them. 

If  under  these  circumstances  the  creditors  of  the  decedent 
subject  his  lands  in  one  State  (in  the  hands  of  his  devisees  or 
heirs),  perplexing  questions  will  arise  as  to  the  right  of  the 
heirs  or  devisees  to  exoneration  and  reimbursement  out  of  the 
personalty  situated  in  another  State  for  the  loss  imposed  upon 

*  Whart.  Confl.  L.  §  291 ;  Story,  Confl.  L.  f  §  489  a,  489  ( ;  La  Selle  v, 
Wooleiy,  14  Wash.  70,  82  I/.  R.  A.  75.  But  see  Story,  Confl.  L.  {  268  ;  Brown 
V.  Richardson,  1  Mart  N.  s.  (La.)  202.  These  last  references  relate  to  a  case 
of  a  somewhat  different  character,  where  the  question  is  not  as  to  the  manner 
in  which  the  land  shall  be  subjected,  but  whether  it  can  be  subjected  to  the 
decedent's  debt  at  all.  In  Brown  v,  Richardson,  sfiprat  the  decedent,  owning 
lands  in  Louisiana,  contracted  a  debt  in  another  State  by  whose  law  (the  com- 
mon law)  heirs  were  not  bound  by  the  simple  contracts  of  their  ancestor.  By 
the  law  of  Louisiana,  the  heirs  were  bound  by  such  contracts.  In  a  suit  by 
the  creditor  in  Louisiana  to  subject  the  lands  in  the  hands  of  the  heir,  it  was 
held  that  this  pertained  to  the  obligation  of  the  contract,  and  was  to  be  deter- 
mined by  the  law  governing  the  contract  itself  (lex  loci  contractus).  This 
decision  receiyes  the  approval  of  Judge  Stoiy ;  but  its  soundness  is  doubtful, 
since  a  charge  is  thereby  established  upon  the  land,  contrary  to  the  lex  situs. 
It  is  closely  analogous  to  the  case  of  the  charge  created  by  a  married  woman's 
contract  upon  her  equitable  separate  estate  in  land,  which,  according  to  the 
better  opinion,  is  governed  by  the  lex  situs,  not  by  the  lex  loci  contractus. 
La  Selle  v.  Woolery,  14  Wash.  70,  82  L.  R.  A.  75 ;  Wick  v.  Dawson,  4) 
W.  Ya.  48,  24  a  £.  587;  Johnston  v.  Oawtry,  11  Mo.  App.  822 ;  Bank  v. 
Williams,  46  Miss.  618,  12  Am.  Rep.  819 ;  Cochran  v.  Benton,  126  Ind.  58» 
25  N.  B.  870.  But  see  Spearman  v.  Ward,  114  Penn.  St  684,  8  AtL  480 ; 
Story,  Confl.  L.  {  267. 
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them ;  and  on  the  other  hand^  if  the  personalty  is  first  snhjected, 
a  similar  question  will  arise  touching  the  rights  of  the  parties 
succeeding  thereto  to  exoneration  out  of  the  realty,^ 

Let  us  suppose^  for  instance,  that  A,  domiciled  in  Virginia, 
mortgages  land  owned  hy  him  in  Scotland,  and  dies  possessed 
of  the  Scotch  land  and  Virginia  personalty.  By  the  law  of  Vir« 
ginia  (lex  domicilii)  the  personal  estate  is  primarily  bound  to 
pay  the  mortgage  debt,  while  under  the  Scotch  law  (we  will 
suppose)  land  mortgaged  is  primarily  liable  to  pay  the  mortgage. 
Under  these  circumstances,  the  heirs  in  Scotland  pay  off  the 
mortgage  and  release  the  land.  Are  they  entitled  to  relief  in 
Virginia  out  of  the  decedent's  personalty  ?  ' 

In  solving  this  problem,  and  others  similar  to  it,  it  must  be 
observed  first  of  all  that  the  general  creditors  of  the  decedent 
are  not  interested;  the  decedent's  debts  have  been  paid,  and  it 
is  purely  a  contest  between  the  successors  to  the  land  and  the 
successors  to  the  personalty  of  the  decedent,  as  to  who  shall 
ultimately  bear  the  burden  of  the  debt.  But  the  very  fact  that 
one  of  the  decedent's  representatives  is  claiming  exoneration 
out  of  the  estate  in  the  hands  of  the  other  constitutes  the  first  a 
quasi-creditor  of  the  latter  estate,  in  equity,  should  his  claim 
be  valid. 

An  heir  or  devisee  claiming  exoneration  out  of  the  person- 
alty cannot  claim  to  be  such  a  quasi-creditor  of  the  personalty, 
unless  the  lex  situs  of  the  land  makes  the  real  estate  only  sub- 
sidiarily liable.'  In  the  latter  event  he  can  in  that  State 
doubtless  claim  exoneration  out  of  the  personalty,  and  should 
there  be  any  personal  estate  actually  situated  there  the  courts 
of  that  country  (the  situs  of  the  land)  will  probably  administer 

^  In  80ch  oases  (all  creditors  being  paid)  the  personalty  of  the  decedent, 
wherever  it  may  be  actually  sitoated,  miiBt  be  deemed  in  law  to  be  sitnated 
at  the  domicil  of  the  owner  (the  decedent).  The  law  of  his  last  domicil  there- 
fore  will  famish  the  law  governing  the  primary  liability  of  the  personalty. 

*  This  case  nearly  resembles  the  case  of  Dnimmond  v.  Drammond,  6  Bra 
P.  C.  601,  quoted  by  Sir  William  Grant  in  Brodie  v.  Barry,  2  Yes.  &  B.  127, 
132  ;  infra,  note  11. 

*  Dnimmond  v.  Drammond,  6  Bro.  P.  G.  601,  cited  in  Brodie  v.  Barry, 
2  Yes.  &  B.  127, 182 ;  Elliott  v.  Lord  Minto^  6  Madd.  16;  Earl  of  Win* 
•helsea  v,  Gkretty,  2  Keen,  298, 808-809. 


§112  BXOKEBATION  AND  OOKTBIBUTIOK.  249 

it  in  accordance  with  its  own  laws^  whether  or  not  the  same 
right  he  given  hy  the  lex  domicilii  of  the  decedent.  Here  the 
situs  of  the  realty  is  identical  with  the  actual  situs  of  the  per- 
sonalty, and  the  lex  situs  will  prevail. 

But  if  there  should  he  no  personalty  in  the  situs  of  the  land^ 
or  not  enough  to  exonerate  the  heir  or  devisee,  the  two  sorts  of 
property  may  be  subject  to  different  laws.  Yet  if  by  the  lex 
domicilii  of  the  decedent,  as  well  as  by  the  lex  situs  of  the  land^ 
the  heir  or  devisee  under  such  circumstances  is  entitled  to  ex- 
oneration out  of  the  personal  estate,  the  courts  of  the  decedent's 
domicil,  or  of  any  third  State  where  the  personalty  may  be 
found,  will  recognize  his  status  as  a  quasi-creditor  of  the  per* 
sonalty  created  by  the  lex  situs  of  the  land^  and  exoneration 
will  be  decreed  him.^ 

If,  however,'  the  lex  domicilii  of  the  decedent  does  not  recog«> 
nize,  under  such  circumstances,  the  heir's  or  devisee's  right  to 
exoneration,  the  mere  fact  that  the  lex  situs  of  the  realty  gives 
him  that  right  will  not  be  sufficient.^ 

In  other  words,  the  true  rule  would  seem  to  be  that  both  laws 
must  concur  in  making  it  a  case  for  exoneration,  before  exoner- 
ation will  be  decreed  the  heir  or  devisee  out  of  the  personalty 
(situated  elsewhere  than  in  the  situs  of  the  land). 

The  same  result  must  also  be  reached  in  cases  where  the  per^ 
ionalty  is  first  subjected,  and  the  successor  to  the  personalty 
thereupon  claims  exoneration  out  of  the  realty  situated  else- 
where. If  under  the  lex  domicilii  of  the  decedent  and  the  lex 
situs  of  the  land  also  the  land  is  primarily  responsible,  exoner- 
ation will  be  decreed  *,  but  if  by  either  law  the  personalty  is 
primarily  liable,  it  must  bear  the  loss,  and  no  exoneration  will 
be  permitted.* 

S  canversOf  it  was  held  in  New  York  that  if  a  debt  of  a  dece- 
dent domiciled  in  New  York  is  not  permitted  to  be  made  out  of 
land  in  South  Carolina^  because  the  personalty  in  New  York  is 
by  the  law  of  South  Carolina  primarily  liable  therefor,  neither 

^  Anonymous^  9  Mod.  66 ;  Earl  of  WinchelMft  v.  Garetty,  2  Keen,  298. 

*  Rice  V.  HtrbeaoB,  63  N.  T.  498. 

*  Earl  of  WinchelMft  v.  Qaretty,  2  Keen,  298,  808-810.  See  Story,  Confl. 
L.§266a.    Bat  see  In  re  Hewit,  8  Ch.  568. 
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can  the  debt  be  made  oat  of  the  personalty  in  New  York,  which 
is  there  made  subsidiarily  liable  only.  The  result  was  that  the 
<!reditor  lost  his  debt  entirely.  The  mere  mention  of  this  con- 
sequence is  to  state  that  there  must  have  been  some  error  in  the 
conclusion.^ 

Seyeral  illustrations  may  be  given  of  the  general  principle 
regulating  these  cases;  namely,  that,  in  order  for  the  doctrine 
of  exoneration  to  apply,  the  lex  situs  of  both  the  realty  and  the 
personalty  must  permit  it. 

In  an  English  case,^  a  testator  domiciled  in  Holland  owned 
land  there  and  personalty  in  England.  He  devised  all  his  real 
estate  to  one  person  and  all  his  personalty  to  another,  whom 
he  appointed  his  executor.  The  testator  owed  some  specialty 
debts  and  some  simple  contract  debts  to  persons  in  Holland,  to 
satisfy  which  he  had  no  property  in  Holland  but  the  land.  By 
the  laws  of  Holland,  if  decedent  had  no  other  assets,  his  land 
might  be  subjected  to  the  payment  of  his  debts,  both  by  spe- 
cialty and  simple  contract,  and  the  land  in  Holland  was  sub- 
jected accordingly.  The  devisee  then  sued  the  executor  and 
legatee  of  the  personalty  in  England  for  exoneration  out  of  the 
personalty.  The  law  of  both  countries  made  the  personalty 
primarily  responsible,  and  exoneration  was  accordingly  decreed 
out  of  the  English  personalty.* 

In  Earl  of  Winchelsea  v.  Oaretty,^^  one  domiciled  in  /Eng- 
land and  possessed  of  personalty  there,  owned  real  estate  in 

f  Rice  V.  Harbeaon,  63  K.  Y.  493.  The  facte  of  thia  case  have  already 
been  given,  and  what  is  believed  to  hare  been  the  error  of  the  court  pointed 
oat.  Ante,  f  110,  note  4.  It  is  to  be  observed  that  this  case  was  not  strictly 
one  of  exoneration.  The  question  there  did  not  arise  between  the  successors 
to  the  land  and  the  successors  to  the  personalty,  but  the  creditor  was  a  party. 
It  was  he  who  bore  the  loss. 

*  Anonymous,  9  Mod.  66. 

>  In  this  case,  it  is  to  be  noted  that  the  domidl  of  the  testator  was  in  Hoi* 
land,  where  the  land  was  situated.  The  legal  situs  of  the  personalty  was 
therefore  in  Holland  also,  except  for  purposes  of  administration.  It  is  prob- 
able that  even  if  the  law  of  England  had  not  made  the  personalty  ultimately 
liable  for  the  debts,  the  law  of  Holland  would  have  prevailed,  at  least  unless 
the  legatee  of  the  personalty  were  domiciled  in  England. 
^  2  Keen.  293.  308-810. 
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Scotland.  He  contracted  certain  debts  and  died.  The  cred- 
itors went  against  the  land  in  Scotland  and  subjected  it,  and 
the  heirs  songht  exoneration  ont  of  the  English  personalty. 
The  Scotch  law  distinguished  between  '^heritable  bonds''  and 
''moyable  debts/'  making  the  former  primarily  chargeable  on 
the  land,  and  the  latter  on  the  personal  estate.  The  decedent's 
debts  belonged  to  the  latter  class.  The  English  law  made  the 
personalty  primarily  liable  for  all  debts.  The  English  court 
held  that  exoneration  should  be  decreed  on  the  ground  that  the 
heir  was  made  a  quasi-creditor  of  the  personal  estate  by  the  law 
of  Scotland  (the  situs  of  the  land) ,  and  the  English  law  coin- 
ciding, there  was  no  reason  why  exoneration  should  be  denied. 

On  the  other  hand,  in  Drummond  v.  Dmmmond,^^  a  person 
domiciled  in  England  owned  real  estate  in  Scotland,  upon  which 
he  granted  a  ''heritable  bond"  to  secure  a  debt  contracted  in 
England.  He  died  intestate;  and  the  question  was  whether 
this  debt  was  ultimately  to  be  borne  by  the  real  or  personal 
estate.  By  English  law  the  personal  estate  was  the  primary 
fund  for  the  payment  of  all  debts.  By  the  law  of  Scotland,  the 
real  estate  was  the  primary  fund  for  the  payment  of  ''  heritable 
bonds."  It  was  said  for  the  heir  that  the  personal  estate  must 
be  distributed  according  to  the  law  of  England  (the  decedent's 
domicil),  and  must  bear  all  the  burdens  to  which  it  is  by  that 
law  subject.  But  in  answer  to  this  it  was  said  that  the  land 
must  go  to  the  heir  in  accordance  with  the  law  of  Scotland, 
bearing  all  the  burdens  to  which  it  is  by  that  law  subject.  The 
court  refused  to  decree  exoneration.  In  this  case  the  laws  of  the 
situs  of  the  two  funds  were  in  conflict. 

In  Staigg  V.  Atkinson,^'  a  testator,  after  charging  his  lands 
with  the  payment  of  his  debts,  provided  for  his  widow,  without 
expressing  an  intention  to  bar  her  of  her  dower.  He  owned 
lands  in  Minnesota  and  certain  mortgaged  lands  in  Massa* 
chusetts.  The  executor,  under  a  power  in  the  will,  sold  the 
Minnesota  land  and  brought  the  proceeds  to  Massachusetts.    By 

u  6  Bio.  P.  C.  601,  cited  in  Biodie  v.  Barry,  t  Yes.  A  B.  127, 182,  and  in 
Story,  GoftfL  L.  §  487. 
u  144  HaM.  604, 12  N.  S.  864. 
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the  Minnesota  law,  the  provision  for  the  wife  in  the  will  did 
not  bar  her  dower  in  the  land  there  in  the  absence  of  an  ex- 
pressed intention  to  that  effect  in  the  will.  That  law  also  pro- 
vided that  her  dower  should  be  subjecti  in  its  just  proportion 
with  the  other  real  estate^  to  such  debts  of  the  deceased  as  were 
not  paid  out  of  his  personal  estate.  By  Massachusetts  law  her 
dower  was  free  from  the  debts  of  her  husband.  By  the  common 
law  of  both  States,  when  mortgaged  land  and  other  land  of  a 
decedent  were  both  charged  together  with  debts,  they  were 
bound  to  contribute  ratably  to  the  payment.  The  widow  sued 
the  executor  in  Massachusetts  for  her  dower  share  in  the  pro- 
ceeds of  the  Minnesota  lands,  claiming  that  she  was  entitled 
thereto  free  from  any  duty  to  contribute  to  pay  off  the  mortgage 
on  the  Massachusetts  land.  But  the  Massachusetts  court  held 
that  she  must  contribute,  since  under  the  lex  situs  of  the  Min- 
nesota land  she  was  bound  to  contribute,  in  the  absence  of  per- 
sonalty sufficient  to  pay  the  husband's  debts,  and  since  by  the 
laws  of  both  States  mortgaged  land  was  entitled  to  exoneration 
pro  rata  out  of  the  other  lands  of  the  decedent.^ 

The  equitable  principle  of  contribution  between  heirs  or  devi<* 
sees  in  the  administration  of  their  deceased  ancestor's  estate 
is  closely  assimilated  to  that  of  exoneration,  and  in  the  main 
would  seem  to  be  governed  by  similar  rules,  when  the  lands 
in  possession  of  the  several  heirs  or  devisees  are  in  different 
States,  whose  laws  are  conflicting  touching  the  order  in  which 
the  lands  are  to  be  primarily  liable  for  the  debts.  Indeed,  con* 
tribution  in  these  cases  is  but  a  partial  exoneration. 

The  same  general  principles  are  applicable  here.  If  the  heir 
of  land  in  one  State,  subjected  to  a  debt  of  his  ancestor,  claims 
exoneration  or  contribution  from  the  heir  of  the  lands  in  an- 
other State,  not  only  must  he  show  himself  entitled  to  such 
relief  by  the  law  of  the  place  where  his  own  laud  is  situated, 
whereby  he  is  constituted  a  quasi-creditor  of  the  other  heir, 
but  the  same  relief  must  also  be  open  to  him  under  the  law  of 
the  State  where  the  land  in  the  hands  of  the  second  heir  is 
situated.  ^^ 

18  See  also  Maxwell  v.  Hyslop,  L.  R.  4  Eq.  407. 

1«  See  Staigg  v.  Atkinson,  144  Mass.  664,  12  K.  E.  854. 
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§  113,  Tbnnlnatioii  of  StatoB  of  Bzeovtors  or  Administra- 
tors ^  Aiudllary  or  Ancillary  Administrations. «— >  It  has  already 
been  oTwerved  that  the  fidaciary  status  is  peculiar,  being  recog- 
nized by  the  law,  not  for  the  benefit  of  the  fiduciary  himself, 
nor  chiefly  for  the  benefit  of  the  legatees  or  other  beneficiaries, 
but  mainly  for  the  purpose  of  dealing  with  third  persons,  cred- 
itors, debtors,  or  claimants  of  the  estate.  Such  third  persons 
may  be  residents  of  the  decedent's  domicil  or  of  other  States, 
and  the  decedent's  personalty  may  have  its  actual  situs  in  his 
domicil  or  elsewhere. 

The  primary  or  principal  administration  is  that  conducted  at 
the  domicil  of  the  decedent,  for  there  is  the  legal  situs  of  his 
personal  property.  But  the  legal  situs  of  the  personalty  yieldtf 
to  the  a^tiaZ  situs  wherever,  under  the  general  exceptions  to 
the  ^^  proper  law,"  the  lex  fori  may  be  substituted  for  the  lex 
domicilii.  Administration  proceeding's  constitute  one  of  these 
exceptions,  for  the  protection  of  residents  of  the  forum. 

Hence,  as  we  have  seen,  the  domiciliary  or  principal  admin- 
istrator will  not  ordinarily  be  permitted  to  administer  assets  in 
another  State,  merely  by  virtue  of  his  domiciliary  appointment 
and  qualification,  but  there  must  be  a  fresh  appointment  and 
qualification  in  every  State  where  there  are  assets. 

These  are  known  as  ancillary  administrations  because  they 
are  subordinate  and  auxiliary  to  the  principal  or  primary  or 
domiciliary  administration,  and  after  their  purposes  are  served 
by  satisfying  all  creditors  and  claimants  in  the  State  of  their 
creation,  they  are  ultimately  responsible  to  the  principal  ad- 
ministration for  the  balance  of  the  assets  unadministered,  and 
are  generally  bound  to  remit  such  balance  to  the  domicil  for 
distribution.  Such  is  the  general  theory  of  ancillary  adminis- 
trations.^ 

^  Wilkins  o.  Ellett,  9  Wall.  740,  742 ;  Harvey  r.  Bichards,  1  Maaon,  C.  0. 
880,  409 ;  Parsons  v.  LymaD,  20  N.  Y.  108  ;  Despard  v.  Charchill,  58  N.  Y. 
192,  200 ;  Cross  ».  Tmst  Co.,  181  N.  Y.  880,  846  ;  Graveley  v,  Oraveley, 
25  S.  C.  1,  60  Am.  Bep.  478,  482  ;  Stevens  v.  Oaylord,  11  Mass.  256 ;  Dawes 
V.  Head,  8  Pick.  (Mass.)  128,  145,  147 ;  Davis  v.  Estey,  8  Pick.  475 ;  Jenni- 
son  V.  Hapgood,  10  Pick.  77, 19  Am.  Dec  258  ;  Fay  v.  Haven,  8  Met.  (Mass.) 
109,  114 ;  Merrill  9.  Ins.  Co.,  108  Mass.  245,  248;  Welles'  Estate,  161  Penn. 
St  218,  28  AtL  1116. 
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The  rightsy  duties,  and  liabilities  of  the  principal  and  ancil- 
lary administiators,  while  administering  the  funds  in  their 
hands,  have  already  been  considered  in  preceding  sectionS|*  and 
will  not  be  here  repeated.  It  may  be  obserred  however  in  this 
connection  that  although  it  is  often  assumed  that  ancillary  ad* 
ministrations  are  created  solely  for  the  benefit  of  such  claimants 
as  are  residerUa  of  the  forum,*  and  although  that  in  truth  is 
the  real  basis  upon  which  they  rest,  yet  such  administrations 
being  once  created,  both  convenience,  comity,  and  justice  re- 
quire that  the  courts  of  the  forum  should  be  open  to  all  claim- 
ants who  choose  to  prove  their  claims  there,  provided  such 
liberality  would  not  work  an  injury  to  those  who  are  actually 
citizens  of  the  forum,  as  by  exhausting  the  assets  and  forcing 
the  citizens  themselves  to  resort  to  the  domiciliary  forum.^ 

But  it  is  especially  to  the  relations  between  the  ancillary  and 
domiciliary  administrations  that  attention  will  now  be  directed. 

Q^nerally  speaking,  it  is  the  duty  of  the  ancillary  adminis- 
tration to  collect  and  pay  all  debts  and  claims  by  or  against  the 
estate,  arising  in  the  State  of  such  administration,  and  then  to 
make  a  settlement  before  the  courts  of  that  State  pursuant  to 
its  laws,*  finally  remitting  any  balance  found  to  exist  to  the 

*  Ante,  SS 105  et  seq. 

*  See  Despard  v.  Churchill,  58  N.  Y.  192, 199-200 ;  Graveley  v.  Grave1«y» 
S5  8.  C.  1,  60  Am.  Rep.  478,  488  ;  Welles'  Estate,  161  Penn.  St  218,  28  AtL 
1116,  1117  ;  Steyens  v.  Gaylord,  11  Mass.  266,  269. 

«  De  Sobry  v.  De  Laiatro,  2  Har.  &  J.  (Md.)  191,  8  Am.  Dec  585,  586; 
Ooodall  V.  Marshall,  11  N.  H.  88,  85  Am.  Deo.  472,  477-479  and  note ; 
Dawes  v.  Head,  8  Pick.  (Mass.)  128, 145 ;  Hairey  v.  Bichards,  1  Mason,  C.  0. 
880,  407.  See  Bank  v.  Laoombe,  84  N.  T.  267  ;  Atherton  Go.  o.  Ires,  20 
Fed.  894  ;  Stnrtevant  v.  Armsby  Co.,  66  N.  H.  557, 23  AtL  868.  In  the  last 
case  a  distinction  is  taken  between  citizens  of  one  of  the  States  of  the  Union 
and  citizens  of  foreign  countries.  This  question  or  one  closely  analogous  is 
discussed  hereafter.     Post,  {  188. 

*  Lamar  v.  Micon,  112  U.  S.  452 ;  Vaughn  v.  Northnp,  15  Pet.  1 ;  McLean 
V.  Meek,  18  How.  16,  18 ;  Harvey  v.  Richards,  1  Mason,  C.  C.  880,  414  ;  Ste- 
vens V.  Gaylord,  11  Mass.  256, 269 ;  Dawes  v.  Hesd,  8  Pick.  (Mass.)  128, 144  i 
Parsons  v.  Lyman,  20  N.  T.  108 ;  Despard  v.  Churchill,  58  N.  Y.  192,  199  ; 
Graveley  v.  Graveley,  25  S.  0. 1,  60  Am.  Rep.  478,  482 ;  Russell  v.  Hooker,  67 
Conn.  24, 34  Atl.  711,  712.  The  cases  show  that  in  general  the  accountability 
of  an  ancillary  administrator  is  solely  to  the  courts  of  hit  own  State.    See 
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domiciliary  adaximstratioDy  there  to  be  administered  and  dis- 
tributed as  the  lex  domicilii  of  the  decedent  directs. 

But  it  must  not  be  supposed  that  the  courts  of  the  State  of 
ancillary  administration  are  always  bound  to  remity  that  they 
have  no  jurisdiction  to  retain  and  themselves  distribute  the 
balance.  It  seems  to  have  been  supposed  at  one  time  that  there 
was  no  other  step  save  to  remit  the  balance  to  the  courts  of  the 
domicile  and  that  legatees  or  distributees,  though  residing  in 
the  State  of  ancillary  administration,  must  apply  to  the  domi- 
ciliary courts  for  the  distribution.*  But  the  modern  and  more 
reasonable  doctrine  is  that  it  is  not  a  matter  of  jurisdiction,  but 
lies  within  the  sound  judicial  discretion  of  the  court  adminis* 
tering  the  fund,  whether  after  administration  it  shall  proceed 
to  assign  their  shares  to  resident  legatees  or  distributees,  ox 
remit  the  fund  to  the  domicil  of  the  decedent,  and  thus  force 
these  parties  to  resort  thither.  Though  the  usual  rule  is  to 
remit,  circumstances  may  justify  the  other  course.^  The  dis-* 
eretion  will  usually  be  exercised  in  favor  of  the  heal  distribu-> 
tion  of  the  balance  only  in  those  cases  where  the  legatees  or 
dbtributees  are  citizens  of  the  forum,  where  the  funds  are  not 
needed  by  the  domiciliary  administration  for  the  payment  of 
debts,  and  where  to  remit  them  would  cause  inconvenience, 
trouble,  and  perhaps  loss  to  the  legatees  or  distributees  resident 
in  the  forum. 

Yaughn  v,  Northnp,  15  Pet.  1 ;  Fay  v.  Haven*  8  Met  (Maaa.)  109,  118. 
And  until  he  has  satiafied  all  the  creditors  in  hia  own  Joriadlction,  no  other 
administratory  not  even  the  domiciliary  adminiatmtor,  can  onat  him  of  hia 
authority  or  lay  claim  to  any  property  aitnated  there,  or  recover  there  of  any 
debtor  of  the  eatote.  Merrill  v,  Ins.  Co.,  108  Maaa.  245.  But  if  the  ancU* 
lary  adminiatrator  haa  been  guilty  of  fraud  ao  that  he  may  be  aued  upon  hia 
peraonal  reaponaibility,  aa  for  a  breach  of  trust,  he  may  be  held  aocountable 
therefor  in  any  forum  acquiring  juriadiction  over  him.  In  such  caae  the 
accountability  is  in  the  court  of  chancery  for  breach  of  the  truat.  Leach  v. 
Buckner,  19  W.  Ya.  86 ;  HcNamara  p.  Dwyer,  7  Pai.  Ch..  (N.  Y.)  289, 
82  Am.  Dea  627 ;  Powell  «.  Stratton,  U  Qiatt  (Ya.)  792,  797. 

•  Bichaida  v.  Dutch,  8  Maaa.  606 ;  Dawea  v.  Boylston,  9  Maaa.  887. 

T  WeUea'  Estate,  161  Penn.  St  218,  28  AtL  1116,  1117 ;  Graveley  «. 
GiEveley,  25  S.  0.  1,  60  Am.  Bep.  478 ;  Harvey  v.  Bicharda,  1  Maaon,  G.  G. 
880,  409 ;  Deapard  v.  Churohill,  68  N.  Y.  192,  200  ;  Parsons  v.  Lyman,  20 
N.  Y.  108. 
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In  Grayeley  v.  Graveley,*  a  testator  domiciled  in  England 
bequeathed  a  legacy  to  a  resident  of  South  Carolina^  to  be  paid 
when  he  became  twenty-one,  with  interest.  The  fund  was  in- 
rested  by  the  English  executor  in  British  consols,  bearing  three 
per  cent  interest.  The  South  Gatolina  rate  of  interest  was  seven 
per  cent.  The  executor  qualified  also  in  South  Carolina,  where 
there  were  sufficient  assets  to  pay  the  legacy.  All  debts  and 
other  legacies  had  been  paid.  The  legatee  sued  the  executor 
in  the  South  Carolina  courts  for  his  legacy  with  South  Carolina 
interest.  It  was  held  to  be  a  case  for  the  exercise  of  the  court's 
discretion,  and  the  court  decreed  in  favor  of  the  legatee,  giving 
him  seven  per  cent  interest.* 

If  in  a  case  of  this  kind  there  should  be  serious  doubt  as  to 
what  is  the  lex  domicilii,  it  will  generally  be  the  duty  of  the 
court  of  ancillary  administration  to  remit  to  the  domicil  for 
distribution,  so  that  the  domiciliary  courts  may  interpret  their 
own  law." 

Even  with  respect  to  ereditars  of  the  estate,  though  residents 
of  the  State  of  ancillary  administration,  the  importance  of  the 
domiciliary  administration,  as  affording  a  broader  view  of  the 
total  assets  and  liabilities  of  the  decedent,  is  recognized  by 
some  of  the  decisions  to  the  extent  that,  if  the  estate  is  reported 
insolvent  by  the  domiciliary  administration,  the  creditors  in 
the  States  of  ancillary  administration  will  only  be  allowed  their 
debts  pro  rata  with  all  other  creditors.  They  will  not  be  paid 
in  full  at  the  expense  of  other  creditors  who  have  filed  their 
claims  in  the  domiciliary  courts.^^    This  is  certainly  a  liberal 

"  25  a  0.  1,  «0  Am.  Rep.  478. 

*  It  is  submitted  that  in  the  matter  of  wUrut  the  oout  erred.  For  it 
.ia  generally  conceded  that  the  dudribtUum^  even  if  it  oocnra  in  the  State  of 
ancillary  administration,  should  be  made  in  accordance  with  the  law  of  the 
domicil.  See  cases  svprs.  The  interest  the  legacy  was  to  bear  was  not  a 
question  of  administration,  bat  of  distribution.  Or  if  it  be  taken  as  a  ques- 
tion of  the  interpretation  of  the  will,  it  is  well  settled  that  ambiguous  phrases 
in  a  will  {*'  interest")  should  be  interpreted  in  accordance  with  the  law  of 
the  testator's  domicil.    Post,  §  146. 

10  Rockwell  V,  Bradshaw,  67  Conn.  9,  84  AtL  758,  761 ;  Parsons  v.  Lyman, 
80  N.  Y.  103. 

u  Dawes  v.  Head,  8  Pick.  (Mass.)  128;  Davis  v,  Estey,  8  Pick.  475. 
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doctrine,  bat  it  would  seem  rather  to  overlook  tlie  real  basis  of 
all  ancillaxy  administration,  the  protection  of  home  creditors.^' 

After  the  completion  of  the  administration  of  the  decedent's 
estate,  both  ancillaxy  and  domiciliary,  follows  the  distribution 
of  the  residuum.  The  proper  law  governing  this  distribution, 
whether  it  is  made  in  the  State  of  ancillary  administration  or 
in  the  domicil,  is  the  lez  domicilii  of  the  decedent,  as  will  more 
fully  appear  hereafter.^ 

§  114.  StatuB  of  Quardlana.  —  These  fiduciaries,  like  ad- 
ministrators, are  quasi-officers  of  the  law,  even  when  appointed 
by  the  individual,  as  in  the  case  of  testamentary  guardians. 
They  are  also  clothed  in  some  measure  with  a  like  dual  char- 
acter, being  created  partly  for  the  protection  of  the  ward  and 
partly  for  the  protection  of  third  persons  in  their  dealings  with 
the  ward.  Again,  the  status  of  guardianship,  like  that  of  ad- 
ministration, b  a  local  and  temporary  status,  not  a  permanent 
and  universal  one,  and  hence  the  powers  and  liabilities  of  the 
guardian  are  for  the  most  part  local  to  the  place  of  his  appoint- 
ment and  qualification. 

There  are  however  several  important  distinctions  between  the 
two  classes  of  fiduciaries.  In  the  first  place,  the  relation  of 
guardianship  applies  as  well  to  the  custody  and  control  of  the 
person  of  the  ward,  as  of  his  propertyy  while  the  status  of  ad- 
ministration is  applicable  only  to  property.  In  the  second 
place,  while  the  status  of  administration  is  created  chiefly  for 
the  benefit  and  protection  of  creditors  of  the  decedent,  and  other 
third  persons,  the  main  purpose  of  the  guardian  is  to  protect 
the  infant,  and  the  relation  towards  third  persons,  though  ex- 
istent and  recognized,  is  only  incidental.  In  the  third  place, 
as  respects  property  rights,  there  is  a  distinction  between  the 
two  classes  of  fiduciaries  with  regard  to  the  title  to  the  property 
held  by  them.  As  it  has  been  expressed  by  the  Supreme  Court 
of  the  United  States  in  a  leading  case  on  this  subject:  ^  '<  The 
case  of  a  guardian  differs  from  that  of  an  executor  or  trustee 

V  The  Unitfld  States  Supreme  Gonrt  has  taken  the  opposite  view,  giving 
resident  creditors  preoedenoe  in  sach  oases.    Smith  v.  Bank,  6  Pet.  618,  527. 
u  Post,  S§  189  et  seq. 
I  Lamar  V.  Micon,  lis  U.  a  46t. 
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ander  a  will.  In  the  one  case  the  title  in  the  property  is  in 
the  executor  or  the  trustee;  in  the  other  the  title  in  the  prop- 
erty is  in  the  ward,  and  the  guardian  has  only  the  custody  and 
management  of  it,  with  power  to  change  its  investment.  The 
executor  or  trustee  is  appointed  at  the  domicil  of  the  teBtator^ 
the  guardian  is  most  fitly  appointed  at  the  domicil  of  the  ward, 
and  may  be  appointed  in  any  State  in  which  the  person  or  prop- 
erty of  the  ward  is  found.  The  general  rule  which  goyems  the 
administration  of  the  property  in  the  one  case  may  be  the  law 
of  the  testator's  domicil,  in  the  other  case  it  is  the  lex  domicilii 
of  the  ward.'' 

Whether  the  guardian  be  viewed  as  the  custodian  of  the 
ward's  person  or  of  his  property,  it  is  unquestionably  true  that 
he  is  '<  most  fitly  appointed  at  the  domicil  of  the  ward,"  for 
that  is  the  legal  situs  both  of  the  ward  and  of  his  personalty. 
The  guardian  there  appointed  is  regarded  generally  as  the  prin- 
cipal guardian,  to  whom  other  guardians  appointed  elsewhere 
ore  answerable  and  ultimately  accountable  with  respect  to  the 
ward's  property.* 

Since  the  guardian,  in  the  absence  of  a  parent,  is  intrusted 
with  the  custody  of  the  ward's  person  and  the  care  of  his  edu- 
cation, as  well  as  with  his  property,  the  proper  law  governing 
the  relation  may  best  be  examined  with  reference  to  (1)  The 
care  of  the  ward's  person;  (2)  The  care  of  his  estate. 

§  115.  Btatua  of  Gkiiardlan  with  respect  to  Ward's  Person. 
—  The  legal  situs  of  the  ward  being  his  domicil,  the  guardian 
appointed  there  is  regarded  as  having  peculiar  powers  with  re* 
spect  to  th'e  ward's  person.  Although  the  status  is  not  a  per- 
manent one,  and  other  guardians,  upon  occasion,  may  be 
appointed  in  other  States  where  the  ward  may  happen  to  have 
his  actual  situs,  even  when  his  property  is  not  in  question,  or 
though  he  have  no  property  there,  yet  the  authority  of  such 
a  guardian  is  always  local  only.  He  has  no  general  authority 
over  the  ward's  person  which  will  be  recognized  in  other  States.^ 

But  the  authority  of  the  domiciliary  guardian  over  the  ward's 

>  Lamar  v.  Micon,  112  U.  S.  452 ;  Earl  v.  Dresser,  80  Ind.  11,  95  A.m.  Dec 
660,  665.    See  Orimmett  v.  WitheringtoD,  16  Ark.  877,  68  Am.  Dec  66,  71. 
1  Johnstone  v,  Beattie,  10  CI.  &  F.  (H.  L.)  42 ;  Woodworth  v.  Springi 
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person,  eyen  when  the  latter  is  actuallj  in  another  State,  is  to  a 
certain  extent  recognized  eyerywhere.  Though  a  local  gaar- 
dian  has  been  appointed  in  the  State  of  the  ward's  actual  situs, 
it  is  believed  to  be  the  better  view  that  the  authority  of  the 
domiciliary  guardian  over  the  ward's  person  is  paramount,  un« 
less  the  welfare  of  the  child  or  some  other  very  grave  reason 
intervenes.' 

The  English  case  of  Nugent  v.  Yetzera  *  strongly  illustrates 
the  respect  shown  to  the  authority  of  the  domiciliary  guardian 
even  when  the  ward  is  in  a  foreign  country.  An  Austrian 
subject  of  wealth  and  position  married  an  Englishwoman,  and 
had  ten  children.  The  husband  died,  and  the  mother  sent 
some  of  the  children  to  England  to  be  educated.  One  of  the 
daughters  married  an  Englishman.  The  mother  died,  and  a 
guardian  was  appointed  by  an  Austrian  court,  which  ordered 
that  the  children  should  be  brought  back  to  Austria  to  be  edu« 
cated.  The  married  daughter  caused  herself  to  be  appointed 
the  gpiardian  of  the  children  in  England,  and  resisted  the  at- 
tempt to  take  them  back  to  Austria.  Both  guardians  were  fit 
and  suitable  persons,  and  the  children  desired  to  remain  in 
England.  But  the  English  court  held  that  it  would 'be  con- 
trary to  comity  as  well  as  to  policy  to  refuse  the  domiliciary 
guardian  leave  to  remove  them,  as  it  would  tend  to  check  inter- 
course between  the  nations,  and  Would  react  harshly  upon  Eng« 
lish  infants  abroad. 

4  AUen  (Mass.),  321 ;  People  v.  Baker,  76  N.  Y.  78,  85, 32  Am.  Bep.  274.  See 
Kelsey  9.  Oreen,  69  Conn.  291,  87  Atl.  679 ;  Bogera  v.  McLean,  81  Barb. 
(N.  Y.)  804. 

s  Kraft  V.  Wickey,  4  Gill  &  J.  (Md.)  888,  28  Am.  Dee.  569,  571 ;  Towns- 
end  9.  Kendall,  4  Minn.  412,  77  Am.  Dec.  584,  587  ;  Wood  worth  v.  Springs 
4  Allen  (Mass.),  821 ;  Wood  v.  Wood,  5  PaL  Ch.  (N.  Y.)  596,  28  Am.  Deo. 
451 ;  Grimmett  v,  Witherington,  16  Ark.  877,  68  Am.  Dec.  66,  71 ;  In  re 
Rice,  42  Mich.  528,  4  N.  W.  284,  285  ;  Kelsey  v.  Green,  69  Conn.  291,  87 
AtL  679 ;  Kugent  v,  Yetsera,  L.  B.  2  Eq.  704  ;  Dawson  v.  Jay,  8  DeG.  M.  A 
G.  764.  This  ia  denied  ontright  by  some  of  the  dedsiona,  which  hold  thai  no 
foreign  gnardian  has  any  control  whaterer  orer  the  person  or  property  of  his 
ward  in  another  State,  and  that  he  most  be  first  reappointed  there  as  guardian. 
Story,  Confl.  L.  f  499 ;  Johnstone  «.  Beattie,  10  CI.  A  F.  42 ;  Rogers  «• 
McLean,  81  Barb.  (N.  Y.)  804.    See  Hoyt  v.  Sprague.  108  U.  S.  618, 681. 

•  L.  B.  2  Eq.  704. 
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In  Woodworth  v.  Springy  ^  a  child  domiciled  in  Illinois^  and 
there  under  goardianship,  was  brought  to  Massachusetts  with 
the  consent  of  his  guardian,  by  an  aunt  who  there  caused 
herself  to  be  appointed  his  guardian,  without  the  knowledge 
or  consent  of  the  domiciliary  guardian.  The  latter  after- 
wards sought  to  recover  possession  of  the  child  by  a  JuU^eoM 
earpua  proceeding.  The  court,  while  denying  the  petition  on 
the  ground  that  such  a  course  was  best  for  the  child,  remarked: 
'^But  it  by  no  means  follows  thafc  the  foreign  guardian's  claim 
to  the  care  of  tbe  child  and  the  control  of  his  person  and  the 
privilege  of  removing  him  from  this  State  is  to  be  absolutely 
denied.  On  the  contrary,  it  is  the  duty  of  the  courts  of  this 
State,  in  the  exercise  of  that  comity  which  recognizes  the  laws 
of  other  States  when  they  are  consistent  with  our  own,  to  con- 
sider the  status  of  guardian,  which  the  petitioner  holds  under 
the  laws  of  another  State,  as  an  important  element  in  determin- 
ing with  whom  the  child  is  to  continue.  It  would  not  do  to 
say  tbat  a  foreign  guardian  has  no  claim  to  his  ward  in  this 
State.  If  such  were  the  rule,  a  child  domiciled  out  of  the  State, 
sent  hither  for  purposes  of  education,  or  brought  here  by  force 
or  fraud,  or  coming  by  stealth,  might  be  emancipated  from  the 
control  of  his  rigbtf  ul  guardian.  Nor  does  the  appointment  of  a 
guardian  in  this  State  operate  to  bar  any  decree  of  the  court  in 
favor  of  the  foreign  guardian.^ 

Kelsey  v.  Green  *  was  a  contest  between  a  New  York  and  a 
Connecticut  guardian  over  the  custody  of  a  child  actually  located 
in  Connecticut.  The  child  had  lived  there  several  years  with 
its  mother  (now  dead).  The  father  and  the  family  had  lived  in 
New  York,  where  he  was  convicted  of  felony  and  confined  in 
the  penitentiary.  Upon  his  release  he  caused  a  man  in  New 
York  to  be  appointed  there  the  guardian  of  the  child.  This 
man,  claiming  that  he  was  the  domiciliary  guardian,  petitioned 
the  Connecticut  court  for  a  habeas  corpus  to  recover  the  posses- 
sion of  the  cbild  from  the  Connecticut  guardian.  The  court 
denied  the  petition  in  the  interests  of  the  child. 

In  conclusion,  it  may  be  not  amiss  to  state  that,  however 
confined  the  authority  of  a  domiciliary  guardian  may  be  over 

«  4  Allen  (Man.),  821.  •  CO  Conn.  291,  87  AtL  679. 


§  116     STATUS  OF  GUABDIAN  —  WABD'S  PB0PEBT7,     261 

the  person  of  his  ward  in  another  State,  the  parents  (natural 
guardians)  have  no  such  restricted  aathoritj.  It  is  universally 
conceded  that  they  have  in  general  the  same  control  over  their 
children  when  abroad  that  they  haye  at  home/ 

§  116.  BtatuB  of  Chttardlan  with  respect  to  Ward's  Prop- 
erty. —  So  far  as  concerns  the  ward's  property,  the  appointment 
of  a  guardian,  though  primarily,  is  not  solely  for  the  protection 
and  benefit  of  the  ward.  He  may  be  brought  into  business  re- 
lations with  third  persons,  whose  rights  the  law  must  protect. 
It  follows  therefore,  as  in  the  case  of  executors  and  adminis* 
trators,  nowithstanding  the  general  legal  fiction  that  person* 
alty  has  its  legal  situs  at  the  domicil  of  the  owner,  that  if  the 
ward  should  own  personalty  in  other  States,  before  any  one  can 
deal  with  the  property  there  as  guardian  of  the  ward,  he  must 
be  appointed  guardian  with  all  the  formalities  and  securities 
required  by  the  law  of  the  actual  situs  of  the  property.  It  is 
generally  admitted  that  the  appointment  of  a  guardian,  whether 
in  the  ward's  domicil  or  elsewhere,  gives  him  no  exterritorial 
authority  over  the  ward's  personal  property.^ 

And  if  such  is  the  rule  with  respect  to  personal  property, 
a  fortiori  is  it  the  rule  where  the  ward's  property  is  inunovable. 
Here  it  is  well  settled  that  the  lex  situs  of  the  laud  governs, 
and  that  law  usually  requires  a  guardian  to  qualify  there  before 
he  can  act  with  respect  to  land.' 

•  JobnBtone  v,  Beattie,  10  CI.  AF.  42 ;  Townsend  v,  Kendall,  4  Minn.  412, 
77  Am.  Dec.  6S4.    Bat  see  ante,  $  88. 

1  Kralt  V.  Wickey,  4  Gill  &  J.  (Md.)  882,  28  Am.  Deo.  669,  671 ;  Rogen 
V.  McLean,  81  Barb.  (N.  Y.)  304 ;  Monell  v.  Dickey,  1  Johns.  Gh.  (N.  Y.) 
168,  166 ;  Lamar  v.  Micou,  112  U.  S.  462 ;  Hoyt  v.  Sprague,  108  U.  S.  618, 
681.  There  la  some  tendency  to  give  effect  to  the  domiciliary  guardianship 
in  cases  where  citizens  of  the  situs  are  not  interested.  See  Lamar  v.  Mioon, 
112  U.  S.  462  ;  Townsend  v,  Kendall,  4  Minn.  412,  77  Am.  Dec.  684  ;  Orim- 
mett  9.  Witherington,  16  Ark.  877,  68  Am.  Dec.  66  ;  £arl  v.  Dresser,  80  Ind. 
11,  96  Am.  Dec.  660,  664-666. 

s  Whart  Confl.  L.  §  268  ;  Hoyt  v.  Spragne,  108  U.  S.  618,  681 ;  Grim- 
mett  V.  Witherington,  16  Ark.  877,  68  Am.  Dec.  66, 69 ;  Sogers  9.  McLean, 
81  Barb.  (N .  Y.)  804.  It  is  said  that  a  gnardian  appointed  in  one  State  has 
no  right  eren  to  receiye  the  profits  of  the  ward's  real  estate  located  elsewhere, 
unless  he  has  been  dnly  appointed  gnardian  in  the  State  where  the  land  Ilea 
Story,  Confl.  L.  §  604.    See  Smith  v.  Wiley,  22  Ala.  896,  68  Am.  Deo.  262. 
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But  after  the  claims  of  all  tbird  persons  are  disposed  of^  or  if 
none  arise^  the  general  principle,  as  between  gnardian  and  ward, 
is  the  same  that  regulates  the  accountability  of  the  executor  or 
administrator  to  the  legatees  or  distributees.  The  law  of  the 
legal  situs  of  the  personalty  controls  questions  arising  solely 
between  guardian  and  ward;  that  is,  the  lex  domicilii  of  the 
owner  (the  ward). 

Thus^  in  Lamar  v.  Micou,*  the  guardian  was  appointed  in  New 
York,  while  the  wards  were  domiciled  in  another  State.  He 
inrested  the  wards'  money  in  a  manner  that  was  lawful  under 
the  New  York  law,  but  rendered  him  responsible  for  its  safety 
under  the  law  of  the  wards'  domicil.  The  court  held  that  he  was 
accountable  according  to  the  latter  law.  In  the  course  of  the 
opinion,  Mr.  Justice  Gray  says:  ^'The  form  of  accountings  so 
far  as  concerns  the  remedy  only,  must  indeed  be  according  to 
the  law  of  the  court  in  which  relief  is  sought;  but  the  general 
rule  by  which  the  guardian  is  to  be  held  responsible  for  the  in- 
vestment of  the  ward's  property  is  the  lex  domicilii  of  the 
ward." 

.  If  the  ward  has  property  in  his  domicil,  it  is  generally  the 
duty  of  the  domiciliary,  rather  than  of  an  ancillary,  guardian 
to  maintain  him,  even  though  he  be  actually  in^  another  State, 
and  afortiorij  if  he  is  in  the  State  of  his  domicil.^  But  if  he 
has  no  property  in  the  State  of  his  domicil,  so  that  the  principal 
guardian  is  unable  to  maintain  him,  an  ancillary  guardian  will 
then  be  permitted  to  give  or  send  him  funds  for  his  mainteii' 
ance,  subject  to  a  strict  accountability.* 

The  principles  regulating  the  powers,  duties,  and  liabilities 
of  the  committees  or  guardians  of  idiots,  insane  persons,  con- 
victs, etc.,  are  closely  analogous  to  those  controlling  the  ordi* 
nary  relation  of  guardian  and  ward.  In  general,  however,  only 
the  property  interests  of  the  ward,  not  his  person,  are  intrusted 
to  this  class  of  fiduciary.* 

•  112  U.  S.  462. 

«  Rnft  V.  Wickey,  4  Gill&  J.  (Hd.)  982,  28  Am.  Deo.  669. 

*  Stephens  v.  JameB,  1  Mylne  &  Keene,  627. 

;•  See  Bogen  v.  McLean,  81  Barb.  (N.  Y.)  304;  Olaaer  v.  Priest,  29  Mo. 
App.  1 ;  Schneller  v.  Yance,  S  La.  606»  28  Am.  Deo.  140. 
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§117.  Btataa  of  Reoelven  — -  In  Genend.  — -Beceivero  are 
fiduciaries  appointed  by  a  competent  court  to  take  charge  of  and 
control  property  litigated^  pending  the  litigation!  The  appoint- 
ment of  Buch  a  fiduciary  is  usually  incidental  to  the  winding 
up  of  insolyent  partnerships  and  corporations.  Through  the  ap- 
pointment of  a  receiver  the  court  obtains  possession  and  control 
of  the  litigated  property,  preserves  it  from  waste  and  destruc* 
tion,  secures  and  collects  the  proceeds  and  profits,  and  ulti- 
mately distributes  it  according  to  the  rights  and  priorities  of 
those  entitled. 

A  receiver  is  nothing  more  than  an  officer  or  creature  of  the 
court  that  appoints  him.  His  acts  are  the  acta  of  the  court, 
whose  jurisdiction  may  be  aided,  but  not  in  general  enlarged  or 
extended^  by  his  appointment.  His  powers  are  for  the  most  part 
only  coextensive  with  the  authority  of  the  court  conferring 
upon  him  his  official  character.^ 

It  will  be  observed  that  the  status  of  a  receiver  is  to  a  certain 
extent  assimilated  to  that  of  the  fiduciaries  already  discussed. 
But  the  dual  character  of  the  status  is  in  this  instance  mini- 
mized, if  not  altogether  lost.  His  appointment  is  principally, 
if  not  exclusively,  for  the  benefit  and  protection  of  creditors; 
only  in  a  vezy  slight  degree,  if  at  all,  do  the  original  owners 
of  the  property  profit  by  his  appointment. 

It  follows  therefore  that  the  receiver's  status  is  more  strictly 
local  than  that  of  either  administrator  or  guardian.  Even  here, 
however,  there  is  the  distinction  between  'primiwry  or  principal 
and  ancUZary  receiverships.  The  first  court  which  assumes 
jurisdiction  and  appoints  a  receiver  is  the  court  of  '^  principal '' 
administration,  while  the  courts  of  other  States  may  appoint 
^'ancillary  receivers''  of  the  property  there  situated.^  The 
position  of  a  receiver  may  be  likened  to  that  of  an  assignee  in 
involuntary  bankruptcy,  rather  than  to  that  of  an  administrator 
or  guardian.* 

Beceivers,  being  mere  officers  of  the  court  appointing  them, 
it  will  be  readily  seen  that,  inherently  and  as  a  matter  of  right, 

^  Catlin  V.  Wilcox  Silver  Plate  Co.,  128  Ind.  477,  8  L.  R.  A.  62i 

s  Reynolds  «.  Stockton,  140  U.  S.  255. 

>  See  Booth  V.  CUrk,  17  How.  822 ;  post,  fj  187»  188. 
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they  can  have  no  title,  power^  or  authority  beyond  the  limits  of 
that  court's  jurisdiction.* 

But  upon  principles  of  comity^  always  recognized  and  in 
general  acted  upon,  receivers  appointed  in  one  jurisdiction  are 
permitted  elsewhere  to  protect  interests  and  enforce  claims  of 
which  they  are  the  custodians/  But  the  title  of  the  foreign  re- 
ceiver to  property  in  a  State  whose  residents  are  creditors  of  the 
insolvent  concern  will  not  be  recognized  there  as  against  them, 
at  least  if  they  are  not  parties  to  the  foreign  litigation  out  of 
which  the  receivership  grew/  In  order  to  give  him  such  rights 
against  citizens  of  the  State  where  the  property  in  question  is 
located,  he  must  be  appointed  a  receiver  by  its  courts/ 

So,  if  the  recognition  of  the  foreign  receivership  would  oon« 
travene  the  policy  of  another  State,  it  will  not  be  recognized 
there/  Nor  will  it  be  recognized,  even  as  against  non-resident 
creditors  who  have  attached  or  otherwise  secured  a  lien  upon  the 
property  before  it  was  actually  vested  in  the  receiver,*  unless 
perhaps  where  the  lien  creditor  is  a  citizen  of  the  same  State 
whose  court  has  appointed  the  receiver/^ 

Property  situated  in  the  State  of  his  appointment  becomes 
vested  in  the  receiver  by  the  very  fact  of  his  appointment,  with- 
out  possession  thereof  actually  taken  by  him ;  but  as  to  property 
outside  of  that  State,  in  those  cases  where  the  authority  of  a  for- 

*  Catlin  V,  Wilcox  Plate  Co.,  128  Ind.  477>  8  L.  R.  A.  62 ;  Boalware  v. 
Davis,  90  Ala.  207,  9  L.  B.  A.  602,  6  Am.  St  Bep.  189 ;  Booth  v.  Clark,  17 
How.  884. 

*  Boalware  v.  Davis,  90  Ala.  207,  9  L.  B.  A.  602,  6  Am.  St.  Bep.  189 ; 
Oilman  r.  Ketcham,  84  Wis.  60,  64  N.  W.  896,  897;  Pond  v.  Cooke,  45  Conn. 
126,  29  Am.  Bep.  668 ;  Willetts  v.  Waite,  25  K.  Y.  577;  Chicago,  etc  B.  B. 
Co.  V.  Packet  Co.,  108  111.  817,  48  Am.  Bep.  557;  Cagill  v.  Wooldridge^ 

8  Bazt.  (Tenn.)  580,  85  Am.  Bep.  716. 

•  Catlin  V.  Wiloox  Plate  Co.,  128  Ind.  477,  8  L.  B.  A.  62;  Hmnphreys 
V.  Hopkins,  81  CaL  551,  6  L.  B.  A.  792 ;  Bonlware  v,  Davis,  90  Ala.  207, 

9  L.  B.  A.  602,  6  Am.  St.  Bep.  189  ;  Willetts  v.  Waite,  25  N.  Y.  577. 

7  See  Farmers'  Loan  &  T.  Co.  v.  TeL  Co.,  148  N.  Y.  815,  81  L.  B.  A«  40^ 
42  N.  E.  707. 

>  Bonlware  v.  Davis,  90  Ala.  207, 9  L.  B.  A.  602,  6  Am.  St  Bep.  189. 

•  Catlin  V.  WUcox  Plate  Co.,  128  Ind.  477,  8  L.  B.  A.  62. 

10  Oilman  v.  Ketcham,  84  Wis.  60,  54  N.  W.  895.    See  post,  §  188. 
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« 

eign  receiver  will  be  recognized,  he  will  not  be  regarded  as  hav- 
ing acquired  title  until  he  has  actually  gained  control  over  the 
property." 

If,  being  vested  with  the  title  to  the  property  in  the  State  of 
his  appointment,  the  receiver  should  afterwards  remove  it  to 
another  State,  where  it  is  attached  by  creditors,  whether  resi- 
dent  or  non-resident^  his  title  having  already  fully  vested  is 
superior." 

In  the  absence  of  conflicting  claims  of  creditors  in  other  juris* 
dictions,  it  is  generally  conceded  that  a  foreign  receiver  may  deal 
with  the  insolvent's  property  as  if  it  were  in  the  State  of  his  ap« 
pointment."  As  between  two  courts  of  concurrent  jurisdiction, 
such  as  a  Federal  court  and  a  State  court  in  the  same  State,  both 
having  jurisdiction  of  the  cause,  the  settled  rule  now  is  that  the 
court  first  obtaining  jurisdiction  of  the  res  is  entitled  to  retain 
it  until  the  litigation  is  terminated,  whether  or  not  a  receiver 
actually  has  possession  of  the  property  .^^  Indeed  the  same  prin- 
ciple applies  in  other  cases  also  where  a  conflict  of  jurisdiction 
between  the  two  classes  of  courts  is  threatened." 

While  these  general  powers  are  usually  recognised  as  conferred 
upon  foreign  receivers,  it  will  sometimes  be  convenient,  and 
even  necessary,  to  appoint  ancillary  receivers  in  other  jurisdio- 


u  As  against  citizens  of  the  State  of  his  appointment,  he  stands  vested  with 
the  title  to  all  the  property,  even  that  which  is  outside  the  ooaifs  jarisdictioai 
See  Gilman  v.  Ketcham,  84  Wis.  60,  54  N.  W.  896 ;  Osgood  v.  ICagoire,  61 
N.  Y.  624 ;  Bagby  v.  B.  B.  Ck).,  86  Penn.  St  291. 

^  Pond  V.  Cooke,  46  Conn.  126,  29  Am.  Bep.  668 ;  Cagill  v.  Wooldridge, 
8  Bazt  (Tenn.)  680,  86  Am.  Bep  716;  Chicago,  etc.  B.  B.  Ca  v.  Packet 
Co.,  108  111.  817,  48  Am.  Bep.  667.  See  Hamphieys  v.  Hopkins,  81  CaL  661, 
6  L.  B.  A.  792  ;  Alley  v.  Caspars  80  Me.  284,  6  Am.  St  Bep.  186,  note. 

M  Willetts  V.  Waite,^6  N  Y.  677,  684. 

^«  Shields  v.  Coleman,  167  U.  S.  168 ;  Hamilton  v.  Chouteao,  6  Fed.  889. 
Bat  where  the  State  receiyership  ceases  before  the  new  caose  of  action  arises, 
the  federal  coarts  may  then  assume  jurisdiction.  Andrews  v.  Smith,  6  Fed. 
888.  And  where  a  reoeirer  of  a  State  court  acts  unlawfully  he  may  be  sued  in 
tort  in  a  federal  court    Curran  v.  Craig;  22  Fed.  101. 

V  Thus,  in  Byers  v.  MoAuley,  149  U.  S.  608,  it  was  held  that  property  in 
the  hands  of  an  administrator  appointed  by  a  State  court  could  not  be  dis* 
torhed  by  process  iasued  from  a  federal  court 
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tions  where  there  is  property  of  tho  inaolyent.'*  In  such  cas% 
as  in  the  corresponding  case  of  administrators,  the  two  receivers 
are  not  in  privity^  and  a  judgment  obtained  against  one  in  the 
State  of  his  appointment  will  not  be  binding  upon  the  other.^' 
The  ancillary  receiver,  after  settling  with  the  creditors  within 
his  jurisdiction,  is  accountable  to  the  principal  receiyer  for  the 
balance,  as  in  other  cases  of  administration* 

{  118.  Suits  by  and  against  Reoeiven.  —  A  receiver,  strictly 
speaking,  has  no  more  right  to  sue  in  a  foreign  State  than  to  do 
any  other  act.  But  if  a  suit  instituted  by  a  foreign  receiver  will 
not  work  a  detriment  or  an  injustice  to  the  citizens  of  the  forum, 
he  will  generally,  upon  principles  of  comity,  be  permitted  to  ap* 
peal  to  its  courts.^ 

And  upon  going  into  a  foreigpi  jurisdiction,  or  sending  the 
trust  property  thither,  he  will  be  protected  by  the  courts  of  that 
State  in  his  right  to  the  property  which,  in  the  performance 
of  his  duty,  he  has  carried  or  sent  thither.  In  such  cases  the 
courts,  while  protecting  their  own  citisens  from  wrong,  will  not 
permit  them  to  infringe  the  comity  oi  nations  and  themselves 
perpetrate  a  wrong  upon  the  receiver  and  the  court  that  has 
appointed  him.' 

In  respect  to  suits  instituted  against  receivers,  it  is  a  general 
rule  that  these  officials  cannot  be  sued  without  the  leave  of  the 
appointing  court.  A  suit  instituted  without  such  leave  is  a 
contempt  of  the  appointing  court,  which,  if  it  can  reach  the 
plaintiff's  person,  may  restrain  him  by  an  injunction  or  attach 

^  Fanners'  Loan  .ft  T.  Co.  v.  TeL  Co.,  148  N.  7.  815,  825, 81  L.  R.  A  408, 
42  K.  £.  707;  Beynolds  v,  Stockton,  140  U.  S.  255. 

17  Beynolds  v.  Stockton,  140  U.  S.  255. 

1  Booth  V.  Clark,  17  How.  822  ;  Oilman  v.  Ketcbam,  84  Wis,  60,  54  N.  W. 
895,  897;  Boulwarev.  Davia,  90  Ala.  207,  9  L.  B.  A«  60S,  6  Am.  St  Bep.  189; 
Petersen  v.  Chemical  Bank,  82  N.  Y.  21,  48,  88  Am.  Dec  298 ;  Toronto,  etc 
Trost  Co.  V,  B.  B.  Co.,  128  N.  7. 87,  47, 25  N.  E.  198 ;  Woodward  t^.  Brookfl^ 
128  in.  222,  20  K.  E.  685  ;  Humphreys  v.  Hopkins,  81  Cal.  551,  6  L.  B.  A. 
792 ;  Catlin  v.  Wilcox  Plate  Co.,  128  Ind.  477,  8  L.  B.  A.  61 

*  Pond  V,  Cooke,  45  Conn.  126,  29  Am.  Bep.  668 ;  Chicago,  etc  B.  B.  Cou 
0.  Packet  Co.,  108  IlL  817,  48  Am.  Bep.  557;  Cagill  v.  Wooldridge,  8  Baxt 
(Teun.)  580,  85  Am.  Bep.  716.  Bat  see  HomphreyB  v.  Hopkins,  81  CaL  551, 
6  L.  B.  A.  798. 
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him  for  contempt,  or  both,  or  may  render  the  proceedings  insti* 
tated  by  the  plainti£E  of  no  effect  within  its  jurisdiction.*  Such 
is  the  view  taken  by  the  courts  of  the  State  where  the  receiver 
is  appointed. 

Whether  or  not  a  foreign  court  will  take  the  same  view  if  a 
creditor  attempts  to  seize  the  property  of  the  insolvent  in  its 
jurisdiction  without  leave  of  the  court  appointing  the  receiver, 
is  a  matter  about  which  there  is  some  conflict  of  opinion.  It 
would  seem  quite  clear  that  such  foreign  court  would  not  regard 
the  appointment  of  the  receiver  in  cases  where  its  ovm  citizens 
attach  the  property  within  its  jurisdiction/ 

But  opinion  is  divided  upon  the  question  whether  citizens 
of  the  State  where  the  receiver  is  appointed  shall  be  per- 
mitted to  disregard  the  orders  and  jurisdiction  of  their  own 
home  courts,  and  without  their  leave  sue  the  receiver  in  another 
State.  Some  of  the  courts  take  the  view  that  want  of  leave  to 
sue  the  receiver  is  not  a  jurisdictional  defect;  but  that  such 
suit  may  be  maintained,  the  plaintiff  taking  the  risk  of  the 
appointing  court  being  able  to  reach  him  effectively  by  injunc* 
tion  or  contempt  proceedings.*  But  the  more  recent  and  the 
better  opinion  is  in  favor  of  denying  to  foreign  courts  all  juris* 
diction  of  suits  by  home  creditors  against  a  home  receiver  ap- 
pointed by  the  home  courts,  without  the  latter's  leave  first 
obtained.* 

*  Winawall  v,  Sampson,  14  How.  65;  Peale  v.  Phipps,  14  How.  S68; 
Davis  V.  Gray,  16  WalL  203 ;  Barton  v.  Barbour,  104  U.  S.  126;  Farmeri' 
Loan  &  T.  Co.  v.  Tel.  Co.,  148  N.  Y.  816,  81  L.  B.  A.  403,  42  N.  E.  707. 

4  Catlin  V.  Wilcox  Plate  Co.,  123  Ind.  477,  8  L.  B.  A.  62 ;  Boalware  v. 
Davis,  90  Ala.  207,  9  L.  R.  A.  602,  6  Am.  St  Rep.  189  ;  Booth  v,  Clark,  17 
How.  822 ;  Reynolds  v.  Adden,  186  U.  S.  858,  854.  It  is  believed  also  that 
the  same  rale  will  prevail  where  the  attaching  creditors  are  citizens  of  States 
other  than  that  where  the  receiver  is  appointed.  Cole  v.  Cunningham,  188 
U.  a  107,  127.    See  post,  f  188. 

•  Kinney  v.  Crocker,  18  Wis.  74;  St  Joseph,  etc.  R.  R.  Co.  v.  Smith,  19 
Kan.  225 ;  Allen  v.  Central  B.  R.  Co.,  42  la.  688. 

«  Barton  o.  Barbour,  104  U.  S.  126,  128  ;  Peale  v.  Pbipps,  14  How.  868  ; 
Kennedy  e.  R.  R.  Co.,  8  Fed.  97;  Melendy  v.  Barboar,  78  Va.  544,  558 ;  QiP 
man  v,  Ketoham,  84  Wis.  60,  54  N.  W.  895.    See  post,  §  188. 
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PART  IV. 

SITUS  OF  PEBSONAL  PROPEBTT- 

§119.  Preliminary— Outline  of  Discuseion.  — -  It  has  al- 
ready been  observed  that  the  leffol  and  the  aetiuU  situs  of  land 
or  immovable  property,  by  reason  of  the  quality  of  immova- 
bility, are  one  and  the  same.  By  no  fiction  of  law  nor  theory 
of  public  policy  can  land  be  regarded  as  constructively  located 
at  any  other  place  than  its  actual  situs.  It  naturally  follows 
that  every  question  affecting  the  title  to  land  must  be  governed 
by  the  law  of  the  place  where  the  land  is  situated.^ 

But  with  that  class  of  property  known  as  personal  property 
it  is  otherwise.  Tangible  chattels  are  movable,  and  may  be 
carried  or  sent  from  one  State  to  another,  and  therefore  may 
at  different  times  be  subjected  to  different  laws  at  the  will  or 
caprice  of  the  owner.  By  reason  of  its  movability,  personal 
property  cannot  be  said  to  have  any  fixed  and  definite  locality 
like  lands.  And  if  this  is  true  of  tangible  chattels,  how  much 
more  true  is  it  of  those  intangible  interests  known  as  choses  in 
action,  or  debts.  These  cannot  be  said  in  strictness  to  have 
any  situs  at  all. 

Yet  it  is  essential,  for  the  purposes  of  business,  that  some 
situs  should  be  assigned  to  all  these  classes  of  property.  They 
are  as  susceptible  of  being  dealt  with  in  the  ordinary  transac- 
tions of  life  as  real  property;  in  fact  transactions  with  respect 
to  them  are  much  more  frequent.  Such  transactions  must  be 
measured  by  some  law,  and  that  law  can  only  be  furnished  by 
the  situs  of  the  property  and  of  the  transactions  relating  to  it. 

We  shall  devote  the  neict  chapter  to  a  consideration  of  the 
rules  by  which  to  determine  the  situs  of  tangible  chattels  and' 

^  Ante,  SS  11,  12. 
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debtsy  and  in  the  succeeding  chapters  we  will  inquire  into  ^^the 
proper  law ''  governing  the  yarioos  transactions  that  may  arise 
with  regard  to  personal  property,  inclading  (1)  voluntary  trans- 
fers of  personalty  inter  vivos;  (2)  involuntary  transfers  of  per- 
sonalty inter  vivos;  (3)  transfers  by  sueeession  to  an  intestate's 
personal  estate;  (4)  tnuisfers  by  wUl. 
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CHAPTER  X. 

SirUS  OF  CHATTELS  AND  OF  DEBTS. 

§  120.  Legal  and  Aotaal  Bitns  of  Tangible  GbatteU.  —  Be- 
cause of  their  characteristic  of  movahility,  it  has  heen  a  time- 
honored  maxim  hoth  of  the  common  and  the  Roman  law,  arising 
from  considerations  of  general  conyenience,  that  chattels  are  to 
he  presumed  in  legal  contemplation  to  follow  the  situs  of  the 
owner,  since  it  is  always  in  his  power  to  carry  or  have  them 
sent  thither.  This  maxim  is  expressed  in  the  phrase,  ^'Mohilia 
personam  sequunturJ*^ 

As  was  said  by  an  eminent  English  judge,  ^  ^^It  is  a  clear 
proposition,  not  only  of  the  law  of  England,  but  of  eveiy 
country  in  the  world  where  the  law  has  the  resemblance  of 
science,  that  personal  property  has  no  locality.  The  meaning 
of  that  is,  not  that  personal  property  has  no  visible  locality,  but 
that  it  is  subject  to  that  law  which  governs  the  person  of  the 
owner.  With  respect  to  the  disposition  of  it,  with  respect  to 
the  transmission  of  it,  either  by  succession  or  act  of  the  party^ 
it  follows  the  law  of  the  person.'' 

The  legal  situs  of  chattels  then  is  the  situs  of  the  owner. 
But,  as  has  been  shown  in  a  previous  section,'  the  owner  may 
possess,  for  different  purposes,  two  different  localities  at  the 
same  time.  For  some  purposes,  the  actual  situs  of  the  person 
at  a  given  time  will  furnish  the  applicatory  law  (though  he  re- 
sides in  another  State).  For  other  purposes,  the  le^al  situs 
(or  domicil)  of  the  party  will  furnish  the  proper  law. 

It  will  be  remembered  also  that  the  actual  situs  of  the  person 
is  looked  to  whenever  the  transaction  to  which  the  law  of  his 
situs  is  applied  is  voluntarily  and  deliherately  entered  into  by 

1  Lord  Longhboiongh,  in  Sill  v.  Wonwick,  1  H.  Bl.  690. 
<  Ante,  §  18. 
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bim,  because  he  thereby  deliberately  submits  himself  to  the 
soyereignty  of  that  State^  which  is  complete  within  its  own 
territozy,  and  which  a  just  and  proper  comity  demands  should 
be  respected  in  other  States.  But  if  the  matter  in  question  is 
the  result,  not  of  his  own  voluntary  and  deliberate  act,  but  of 
some  act  of  the  law,  if  his  participation  in  the  tiansaction  is 
involuntary,  it  is  his  legcU  situs  or  domicil  that  provides  the 
governing  law,  not  his  actual  situs ;  for  without  his  deliberate 
and  voluntary  submission  to  the  temporary  sovereignty  of  an- 
other State,  his  domiciliary  law  follows  him,  whithersoever  he 
may  go,* 

It  follows,  therefore,  since  the  legal  situs  of  chattels  is  the 
situs  of  the  owner,  that  the  legal  situs  of  the  chattels  will  be 
either  the  actual  situs  of  the  owner  or  his  legal  situs  (or  domicil)^ 
according  as  the  particular  transaction  affecting  the  chattels  is  a 
voluntary  or  an  involuntary  transaction,  that  is,  according  as 
his  participation  therein  is  active,  deliberate  and  voluntary,  or 
passive  and  involuntary. 

Thus  where  the  owner  of  chattels,  being  domiciled  in  one 
State,  goes  into  another  State  and  there  voluntarily  enters  into 
a  transaction  disposing  of  them  to  another,  the  chattels,  for  the 
purposes  of  that  transaction,  are  to  be  regarded  in  general  as 
legally  situated  in  the  State  where  the  transaction  takes  place, 
whose  law  accordingly  will  govern  its  validity  and  effect.^    But 

•  Ante,  S  IS. 

«  Orapo  V.  Kelly,  16  Wall.  610,  622 ;  Barnett  v.  Kinney,  147  XT.  S.  476, 
481 ;  Langworthy  V.  LitUe,  12  Cuah.  (Maaa.)  109,  111 ;  Frank  «.  Bobbitt,  155 
Maaa.  112,  29  N.  E.  209 ;  Williama  v.  Dry  Oooda  Co.,  4  OkL  145,  48  Pao. 
1148,  1150 ;  Emery  v.  Clongh,  68  N.  H.  552,  4  Atl.  796 ;  Homthall  v.  Bur- 
well,  109  N.  a  10, 18  a  E  721,  722 ;  Long  v,  Girdwood,  150  Penn.  St.  418, 
24  Atl.  711,  28  L.  R.  A.  88;  Fowler'a  Appeal,  125  Penn.  St  888,  17  Aa 
481 ;  Mackey  v.  Pettijohn,  6  Kan.  App.  57,  49  Pac.  686 ;  OniUauder  v. 
Howell,  85  N.  T.  657,  668  ;  Batler  v.  Wendell,  57  Mich.  62,  28  N.  W.  460, 
462 ;  Solliran  v.  SnUivan,  70  Mich.  588,  88  N.  W.  472 ;  Weinatein  v.  Freyer, 
98  Ala.  257,  9  So.  285  ;  Marvin  Safe  Co.  «.  Norton,  48  N.  J.  L.  412,  57  Am. 
Bep.  566,  568, 7  AtL  418  ;  Gronan  v.  Fox,  50  N.  J.  L^  417, 14  Atl.  119 ;  Dial 
V.  Gary,  14  S.  C.  578, 87  Am.  Bep.  787,  788  ;  Stote  v.  CNeil,  58  Vt.  14Q,  56 
Am.  Bep.  557 ;  Amea  Iron  Works  v,  Warren,  76  lud.  512,  40  Am.  Bep.  258. 
Many  of  these  an  cases  where  the  owner  was  in  hia  domicil  at  the  time  of  the 
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for  the  purposes  of  involuntary  transactions  touching  the  chat* 
tels,  matters  arising  hj  operation  of  law,  without  the  consent  or 
against  the  will  of  the  owner,  as  transfers  by  marriage,  by  in* 
Toluntarj  assignments  in  bankruptcji  by  succession  to  a  dece* 
dent,  etc.,  the  legal  situs  of  the  chattels  is  the  legctl  situs  of  the 
owner  (his  domicil),  regardless  of  his  actual  situs,  and  hence 
the  law  of  his  domicil,  not  of  his  actual  situs  at  the  time  the 
transfer  occurs,  is  the  ^'proper  law''  to  regulate  the  validity 
and  effect  of  such  transfer.* 

But  although  the  le^ai  situs  of  the  chattels  will  furnish  the 
<< proper  law''  to  regulate  all  kinds  of  transactions  relating 
thereto,  yet  there  are  occasions  when  the  lex  fori  will  be  substi* 
tuted  for  the  proper  law,  in  the  cases  where  the  general  ezcep* 
tions  to  the  enforcement  of  a  foreign  law  apply.  In  such  cases 
the  forum  and  the  actual  situs^of  the  chattels  will  usually  be 
identical,  and  hence  it  comes  about  in  these  exceptional  cases 
that  the  transaction  may  after  all  be  governed  by  the  law  of  the 
actual  sittu  of  the  chattels,  which  may  be  entirely  distinct  both 
from  the  legal  and  from  the  actual  situs  of  the  owner.  Indeed| 
these  exceptional  cases  arise  so  frequently  as  almost  in  some 
cases  to  obscure  the  operation  of  the  law  of  the  legal  situs  of  the 
chattels  altogether,*  leading  a  few  authorities  to  aver  that  the 

tnnflactioii,  ao  that  his  legal  and  actaal  sitna  coincide,  while  others  aie  cases 
in  which  the  owner  was  abroad  when  he  dealt  with  the  chattela. 

*  Hairston  v,  Haireton,  27  Miss.  704,  61  Ain.  Dec  5S0 ;  l^illiama  v.  Saun- 
ders, 5  Coldw.  (Tenn.)  60,  76-77 ;  Union  Bank  v,  Hartwell,  84  Ala.  879, 
4  So.  166  ;  Paine  v,  Lester,  44  Conn.  196,  S6  Am.  fiep.  442 ;  Raaeell  v. 
Hooker,  67  Conn.  24,  84  Atl.  711,  712  ;  Ames  Iron  Works  v.  Warren,  76  Ind. 
612,  40  Am.  Rep.  258,  259;  Graham  v.  Bank,  84  N.  T.  898,  899,  88  Am. 
Rep.  528 ;  Cross  v.  Trust  Co.,  181  N.  Y.  880,  889  ;  GuUlander  v.  Howell,  85 
N.  7.  657,  658 ;  Petersen  v.  Chemical  Bank,  82  H.  T.  21,  46,  88  Am.  Deo. 
298 ;  Speed  v.  May,  17  Penn.  St.  91,  55  Am.  Dec.  540 ;  Milne  v.  Moreton, 
6  Binn.  (Penn.)  858,  861,  6  Am.  Dec  466  ;  Black  v,  Zaoharie,  8  How.  488, 
514 ;  Sickles  v.  New  Orleans,  52  U.  S.  App.  147,  80  Fed.  868,  874. 

•  Grsen  v.  Van  Bnskirk,  5  WalL  807,  812 ;  Smith  v.  Bank,  5  Pet.  518, 
524  ;  HomthaU  v.  Burwell,  109  N.  G.  10, 18  S.  S.  721«  722 ;  Speed  v.  May,  17 
Penn.  St.  91,  94,  55  Am.  Dec  540 ;  Paine  v.  Lester,  44  Conn.  196,  26  Am. 
Kep.  442,  444;  Edgerly  v.  Bush,  81  N.  7.  199,  208;  Berth  «.  Backus,  140 
N.  Y.  280,  29  N.  £.  209  ;  May  v.  Wannemacher,  111  Mass.  202,  209  ;  Ames 
Iron  Works  9.  Warren,  76  Ind.  512,  40  Am,  Rep.  258 ;  Toof  v.  Miller,  78 
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law  of  the  actnal  situs  of  chattels  is  the  ''  proper  law  'f  to  govern 
transactions  relating  to  them.^ 

Bat  cases  may  arise  in  which  it  hecomes  impossible  to  assign 
an  actual  situs  to  chattels,  that  is,  a  situs  subject  to  any  par- 
ticular law.  In  such  cases,  the  chattel  is  relegated  to  its  legal 
situs  at  the  actual  or  legal  situs  of  the  owner.  Thus  a  ship 
upon  the  high  seas,  though  actually  situated  upon  the  seas,  can- 
not be  said  to  have  an  actual  situs  there  or  elsewhere,  in  the 
sense  here  used,  because  the  high  seas  are  subject  to  no  particu- 
lar law.* 

With  respect  to  chattels  aboard  a  ship  on  the  high  seas,  they 
are  generally  deemed  to  be  actually  located  in  the  country  to 
which  the  ship  belongs,  and  whose  flag  she  flies,  upon  the  well 
known  principle  of  international  law,  that  while  upon  the  high 
seas  even  a  merchant  vessel  is  a  floating  part  of  the  territory  to 
which  she  belongs.' 

But  as  to  the  vessel  itself,  when  upon  the  high  seas,  though 
for  purposes  of  international  law  it  is  to  be  regarded  as  part  of 
the  territory  of  the  State  to  which  it  belongs,  yet  from  the 
standpoint  of  a  mere  chattel,  property  owned  by  an  individual, 
it  is  believed  that  it  must  be  regarded  as  located  at  the  actual 
situs  or  at  the  legal  situs  (or  domicil)  of  the  owner,  according 
as  the  transaction  respecting  it  is  voluntary  or  involuntary, 
even  though  the  owner's  situs  be  a  State  other  than  that  wherein 
the  vessel  is  registered.^*    But  after  the  ship,  if  it  be  a  mer- 

Mi88.  766, 19  So.  577;  Oronan  v.  Fox,  60  K.  J.  L.  417, 14  Atl.  119 ;  In  re 
Dalpay,  41  Minn.  682,  48  N.  W.  664. 

7  Whart  Ck>nfL  L.  SS  846,  846 ;  Goillander  v.  Howell,  86  N.  Y.  667.  See 
ante,  $  14. 

B  The  same  may  probably  be  affinned  of  chattels  sitoated  in  a  barbarous  or 
nnpopolated  territory,  subject  to  no  civilized  law.    See  Thuret  v.  Jenkins,  • 
7  Mart.  (U.)  818,  868,  12  Am.  Dec.  608. 

•  Whart  Confl.  L.  §  856 ;  Crapo  v.  Kelly,  16  Wall.  610,  626.  In  the 
United  States,  whose  flag  covers  many  States,  the  State  where  the  vessel  is 
registered  seeroa  to  be  the  one  to  which  she  legally  belongs.  Whart  Ck>nfl.  L. 
S867. 

^  Crapo  V.  Kelly,  16  Wall.  610,  622 ;  Thuret  v.  Jenkins,  7  Mart  (La.) 
818,  858,  12  Am.  Dec.  608 ;  Moore  v.  Willett,  85  Barb.  (K.  T.)  668,  665. 
Bat  see  Whart  Ck>nfl.  L.  §  867. 

18 
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chant  vessel,  has  arriFed  in  a  port^  or  within  marginal  waters^ 
it  (and  probably  its  cargo  also)  will  be  deemed  to  have  its  actual 
situs  in  the  country  in  whose  territory  it  is.^^ 

In  conclusion^  it  must  be  obsenred  that  the  actual  situs  of 
chattels  will  always  be  looked  tO;  where  the  question  is  one  of 
jurisdiction  of  a  court  over  a  res.  It  is  the  actual,  not  the  legal, 
situs  of  property  that  gives  a  court  jurisdiction  to  pronounce 
a  judgment  or  decree  concerning  it.  Thus  the  court  of  the 
owner's  domicil  or  of  his  actual  situs  will  not  assume  jurisdic* 
tion,  in  a  proceeding  in  reniy  over  chattels  actually  situated  in 
another  jurisdiction;  nor  will  a  court  of  a  State  where  a  chattel 
is  actually  situated  refuse  jurisdiction  of  such  a  proceeding  with 
respect  thereto^  merely  because  the  actual  or  legal  situs  of  the 
owner  is  elsewhere,  and  the  chattel  has  its  legcU  situs  in  another 
State." 

§  121.  Zaegal  and  Actual  Situs  of  Debts. -—As  has  been 
shown  in  the  preceding  section,  there  is  usually  no  difiSculty  in 
ascertaining  the  actual  situs  of  tangible  chattels,  whenever  it 
becomes  necessary  to  discriminate  between  the  actual  and  legal 
situs  thereof.  A  tangible  chattel  occupies  space,  and  may  have 
a  definite  locality  of  its  own. 

But  with  respect  to  intangible  chattels  and  choses  in  action^ 
such  as  bonds,  notes,  bills  of  exchange,  accounts,  and  debts  of 
all  sorts,  certificates  of  stock,  eta,  difEerent  principles  must  be 
applied.  Of  course,  the  material  evidence  of  the  right,  that  is, 
the  paper  on  which  the  promise  to  pay  is  written,  may  have  an 
actual  locality :  it  may  occupy  space.  But  this  is  merely  the 
evidence  of  the  right,  the  value  of  which  lies  in  the  fact  that  it 
will  suffice  to  entitle  the  owner  to  the  valuable  property  it  rep* 
resents.  The  value  of  the  property  itself  lies  in  the  right  of 
the  creditor  to  enforce  the  obligation  of  the  debtor  to  pay  the 
debt.  Such  intangible  rights  can  of  course  have  no  real  situs, 
since  they  exist  only  in  the  mind's  eye,  but  it  frequently  be* 

u  Crapo  V.  Kelly,  16  Wall  610,  622 ;  Ollviw  v.  Towneo,  14  Mart  (La.)  98. 

^  This  propositioD  scarcely  needs  anthority  for  its  support  See  Rock* 
well  V,  Bradshaw,  67  Conn.  9,  84  Atl.  758,  761 ;  Cronan  v.  Fox,  50  N.  J.  417, 
14  Atl.  119  ;  Reynolds  v.  Stockton,  140  U.  S.  255,  272  ;  Byers  v.  HcAuloy, 
149  U.  S.  608  ;  Stacy  v.  Thrasher,  6  How.  44,  58.    See  ante,  {  14. 
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oomes  necessary  to  assign  them  a  situs  somewhere^  in  order  to 
ascertain  the  law  properly  applicable  to  them. 

Before  laying  down  any  rules  for  the  determination  of  the 
situs  of  debts,  it  will  repay  us  to  notice  briefly  the  dual  mean- 
ing of  the  term  ''debt"  The  phrases  ''chose  in  aotion''  and 
*'debt"  are  often  used  as  sj'nonymous*  But  they  are  rather 
correlative  than  synonymous.  They  represent  the  same  thing 
but  viewed  from  opposite  sides.  The  ''chose  in  action  "  is  the 
right  of  the  creditor  to  be  paid,  while  the  "  debt "  is  the  obli- 
gation of  the  debtor  to  pay.  This  distinction  is  brought  out  in 
the  common  phrase,  "the  chases  in  action  and  debts  of  a  part- 
nership, upon  the  death  of  one  of  the  partners,  survive."  Here 
both  terms  are  used  in  the  same  sentence,  but  with  opposite 
meanings:  the  former  term  signifying  the  Arm's  right  to  be 
paid  certain  sums  of  money,  the  latter  signifying  the  firm'e 
obligation  to  pay  certain  sums  of  money.  Yet  the  term  "  debt'' 
is  often  used  indiscriminately  to  convey  both  these  ideas.^ 
Much  confusion  has  resulted  from  the  failure  to  observe  this 
distinction,  and  perhaps  still  more  from  the  failure  to  notice 
carefully  the  essential  characteristics  of  these  several  con- 
ceptions. 

The  chose  in  action^  or  right  of  the  creditor,  is  a  personal 
right  which  adheres  to  him  wherever  his  situs  may  be.  It  may 
for  some  purposes  be  his  legal  situs  (or  domicil),  for  others  his 
a^ctual  situs.  Just  as,  in  the  case  of  tangible  chattels,  though 
the  title  thereto  follows  the  owner,  and  its  transfer  will  be 
regulated  by  the  law  of  the  owner's  situs,  yet  his  or  his  trans- 
feree's ability  to  enforce  that  title  may  be  in  the  exceptional 
cases  determinable  by  a  different  system  of  law  should  the  chat- 
tels be  actually  situated  elsewhere;  so  also  in  the  case  of  debts, 
though  the  right  to  enforce  them  follows  the  owner  (the  creditor), 
and  his  transfer  is  therefore  to  be  governed  by  the  law  of  his 
situs,  actual  or  legal,  yet  his  or  his  transferee's  ability  to  en- 
force that  right  may  depend  upon  another  jurisdiction  and  sys- 
tem of  law,  if  he  has  to  resort  to  another  State  to  sue  the 
debtor.     In  other  words,  though  the  situs  of  the  creditor's  right 

^  See  Dial  v.  Gary,  14  S.  C.  578»  S7  Am.  Bep.  787, 740. 
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follows  the  creditor^  the  situs  of  the  debtor's  obligation  follows 
the  debtor^  in  the  sense  that  the  debtor's  legal  obligation  exists 
only  in  the  State  where  it  can  be  enforced  against  him. 

The  debtor's  obligation  may  be  enforced  in  a  proceeding  in 
rem  in  any  State  where  he  has  property,  though  he  be  absent 
or  a  non-resident ;  or  if  in  a  proceeding  in  personam,  the  debtor 
must  ha^e  been  actually  found  within  the  court's  jurisdiction 
and  process  served  upon  him  there,  or  else  he  must  have  volun- 
tarily appeared.  It  is  not  essential  that  the  debtor's  obligation 
should  be  enforced  where  he  resides,  though  that  will  ordinarily 
be  the  place  of  its  enforcement. 

It  will  be  seen  therefore  that,  while  the  situs  of  the  creditor's 
right  (chose  in  action)  follows  the  creditor  and  corresponds  to 
the  le^al  situs  of  tangible  chattels,  the  situs  of  the  debtor's 
obligation  follows  the  actual  situs  of  the  debtor,  or  of  his  prop- 
erty (in  case  of  a  proceeding  in  rem  to  enforce  it),  and  corre- 
sponds to  the  actual  situs  of  tangible  chattels. 

If  these  principles  be  kept  clearly  in  mind  there  will  be  no 
difficulty  in  solving  most  of  the  problems  that  present  them- 
selves involving  the  situs  of  debt,  a  subject  upon  which  the 
decisions  of  the  courts  present  the  utmost  confusion.  The 
analogy  between  the  situs  of  tangible  chattels  and  the  situs 
of  debts  is  complete  at  every  point.  The  legal  situs  of  a  debt, 
as  in  case  of  chattels,  is  the  actual  or  legal  situs  of  the  owner 
(the  creditor)  according  as  the  particular  transaction  in  question 
involves  the  creditor's  voluntary  or  involuntary  participation 
therein.  The  actual  situs  of  the  debt  at  a  particular  moment 
is  the  place  where  payment  thereof  may  at  that  moment  be 
enforced,  whether  by  proceeding  in  rem  or  by  proceeding  in  per^ 
sonam.  If  the  former  procedure  is  used,  the  actual  situs  of  the 
debt  will  be  the  actual  situs  of  the  res  subjected  to  its  payment; 
if  the  latter,  it  will  be  the  domicil  of  the  debtor  or  some  other 
State,  according  as  he  is  sued  in  his  own  State  or  in  the  courts 
of  another  which  have  acquired  jurisdiction  over  him  by  due 
process  of  law. 

And,  as  in  the  case  of  tangible  chattels,  the  legal  situs  of  the 
debt  will  furnish  the  '^ proper  law"  governing  transactions 
touching  the  transfer  of  the  creditor's  right,  while,  in  the  ex- 


§  121  6ITU8  OF  DEBTS.  277 

ceptional  cases  mentioned  in  the  second  chapter,  the  actttal 
situs  of  the  debt  (and  the  forum)  will  be  substituted  therefor. 
The  actual  situs  of  the  debt  will  be  looked  to  also,  as  in  the 
case  of  chattels,  when  the  debt  is  the  res  in  a  proceeding  in  rem, 
the  question  being  whether  or  not  the  court  has  jurisdiction  of 
the  res. 

These  points  will  all  be  brought  out  more  fully  in  the  fol- 
lowing sections. 

It  will  be  observed  that  the  fact  that  the  debt  is  contracted  or  is 
made  payable  by  the  debtor  in  a  particular  State,  other  than  that 
of  bis  domici],  though  regarded  as  a  circumstance  of  importance 
by  some  of  the  decisions,*  in  reality  has  nothing  to  do  with  the 
question,  save  only  in  so  fiur  as  the  law  of  that  place  may  deter- 
mine whether  or  not  the  debt  is  valid.  It  has  no  bearing  upon 
the  situs  of  a  valid  debt.  That  is  independent  of  the  place  of 
contract.* 

Nor  does  the  mere  fact  that  the  debt  is  secured  upon  land  or 
chattels  by  mortgage,  deed  of  trust,  or  otherwise  affect  its  situs, 
save  only  where  the  debt  is  sought  to  be  recovered  by  proceed- 
ing in  rem  against  the  debtor's  property^  and  not  by  personal 
proceeding  against  the  debtor;  in  which  case  the  situs  of  the 
debtor^s  obligation  (which  is  the  actual  situs  of  the  debt)  will 
be  the  actual  situs  of  his  property.^ 

*  See  Dial  v.  Gkuy,  14  S.  C.  578,  87  Am.  Rep.  787,  741 ;  Osgood  v.  ICa* 
gairo,  61  N.  Y.  624,  629 ;  III  Gent  B.  B.  Co.  v.  Smith,  70  Miss.  347,  12  So. 
461 ;  American  Ina.  Co.  v,  Hettler,  87  Heb.  849,  66  N.  W.  711 ;  Smith  v. 
Taber,  16  Tex.  Civ.  App^l64y  40  S.  W.  166 ;  Bdmera  v.  Seatioo  Mfg.  Co., 
70  Fed.  678. 

*  Hardware  Mfg.  Co.  v.  Lang,  127  Mo.  244 ;  Cross  o.  Brown,  19  B.  1. 220 ; 
83  Atl.  147;  Mashassuck  Felt  Mill  v.  Blanding,  17  B.  I.  297,  21  Atl.  638  ; 
Wyman  v.  Halstead,  109  U.  S.  666 ;  Union  Pac.  R.  R.  Co.  r.  Baker,  6  Kan. 
App.  263,  47  Pac.  663 ;  Neufelder  v.  Ins.  Co.,  6  Wash.  841,  83  Pac.  870 ; 
Owon  V.  Miller,  10  Ohio  St  136,  76  Am.  Dec.  607 ;  East  Tenn.  R.  R.  Co.  v. 
Kennedy,  83  Ala.  462 ;  Pomeroy  v.  Rand,  167  lU.  186,  41  N.  E.  636  ;  Berry 
V.  Davis,  77  Tex.  191, 13  S.  W.  978  ;  Ins.  Co.  o.  Portsmouth,  8  Met.  (Mass.) 
420 ;  Starteyant  v,  Robinson,  18  Pick.  (Mass.)  176  ;  Harwell  o.  Sharp,  86  Ga* 
124  ;  Howland  o.  R.  B.  Co^  184  Mo.  474,  86  S.  W.  29 ;  Ins.  Co.  v.  Chambers. 
63  N.  J.  £q.  468,  82  AtL  668. 

«  Vroom  V.  Yan  Home,  10  Pal  Ch.  (N.  Y.)  649,  656,  42  Am.  Dec.  94 ; 
Doolittle  V.  Lewis,  7  Johns.  Ch.  46, 11  Am.  Dec  889  ;  Hoyt  v.  Thompson,  19 
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§  122.    SittiB  of  Debt  for  Parposes  of  Voluntary  transfer. 

—  The  term  **  voluntary  "  transfer  is  here  used  to  indicate  a 
transfer  bj  the  act  and  agreement  of  the  creditor  himself,  by 
indorsement,  assignment^  or  otherwise,  in  contradistinction  to 
the ''  involuntary  "  transfer  which  takes  place  by  act  of  the  law,  as 
in  the  case  of  the  succession  to  the  property  of  a  decedent,  trans- 
fers of  the  wife's  personalty  to  the  husband  upon  marriage  (as 
under  the  common  law),  and  compulsory  assignments  for  the 
benefit  of  creditors  under  bankrupt  and  insolvent  laws. 

It  is  also  to  be  observed  that  the  voluntary  transfer  or  assign- 
ment of  a  debt,  which  passes  title  to  the  claim,  is  an  executed 
contract,  and  must  be  distinguished  carefully  from  the  ezecU" 
tory  contract  which  usually  accompanies  it,  whereby  the  assignor 
engages  to  make  good  the  debt  to  the  assignee  upon  the  failure 
of  the  original  debtor.  This  executory  contract  is  governed  by 
different  principles,  which  will  be  considered  when  we  come  to 
investigate  the  proper  law  controlling  executory  contracts.  At 
present  we  shall  confine  our  attention  to  the  law  regulating  the 
executed  transfer  of  the  creditor's  chose  in  action. 

The  '^voluntary''  transfer  of  choses  in  action  includes  not 
only  the  transfer  of  the  legal  title  to  negotiable  paper  by  indorse- 
ment, but  also  the  assignment  thereof  without  indorsement, 
the  assignment  of  choses  in  action  not  negotiable,  with  or  with- 
out indorsement,  and  the  voluntary  assignments  of  choses  in 
action  for  the  benefit  of  creditors. 

In  these  cases  there  is  no  dispute  as  to  the  general  principle 
that  the  law  of  the  legal  situs  of  the  chbse  in  -action  is  the 
''  proper  law  "  to  govern  its  transfer.  We  have  seen  that  the  legal 
situs  of  the  chose  in  action  is  the  situs  of  the  creditor.  But  is 
it  the  oAsttud  or  the  legal  situs  (or  domicil)  of  the  creditor  ? 

Many  of  the  decisions  will  be  found  to  state  it  as  a  general 
proposition  that  the  lex  domicilii  of  the  creditor  (that  is  the  law 
of  his  legal  situs)  controls  voluntary  transfers  or  assignments  of 
choses  in  action.^ 

N.  Y.  207.  224  ;  Dial  v,  Gary,  14  S.  0.  678, 87  Am.  Rep.  787 ;  Van  Wyck  ». 
Bead,  48  Fed.  716. 

1  Speed  0.  May,  17  Penn.  St.  91,  94, 55  Am.  Dec.  540 ;  Black  v.  Zacharie, 
8  How.  483 ;  Van  Wyck  ».  Read,  48  Fed.  718 ;  Catlin  p.  Wilcox  Plate  Co.,  128 
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But  it  must  be  remembered  tbat  the  transfer  is  effected  by  tbe 
voluntary  and  deliberate  act  of  the  owner;  and  in  choosing  to 
enter  into  the  transaction  at  a  particular  place,  he  chooses  to 
submit  himself  to  the  sovereignty  and  laws  of  that  place.  He 
may,  and  usually  will,  make  the  transfer  in  his  domicil,  and  in 
such  case  the  law  of  his  domicil  will  control,  not  because  it  is 
the  law  of  his  domicil  however,  but  because  it  is  the  law  of  the 
place  where  the  transfer  is  made  (lex  loci  eotUraetus)^  But  he 
may  choose  to  enter  into  the  transaction  in  a  State  other  than 
his  domicil,  under  a  law  different  from  that  of  his  domicil. 
There  can  be  little  doubt  that  freedom  of  locomotion  and  of  ac» 
tion,  as  well  as  the  demands  of  trade  and  commerce,  require 
that  the  chose  should,  for  purposes  of  voluntary  assignment 
under  the  contract  of  the  owner,  be  generally  deemed  to  be  at  the 
aettuU  situs  of  the  creditor  at  the  time  of  the  assignment,  and 
that  the  transfer  should  be  regulated  by  the  law  of  the  place 
where  he  deals,  to  which  the  parties  must  be  regarded  as  sub- 
mitting themselves  for  that  purpose.  The  true  rule  therefore  is 
that  the  lex  loci  contractus  (which  may  or  may  not  be  identical 
with  the  lex  domicilii  of  the  creditor)  should  control  voluntary 
transfers.' 

Ind.  477,  8  L.  R.  A.  62 ;  Clark  v.  Peat  Co.,  85  Conn.  803 ;  Paine  v.  Lester, 
44  Conn.  199,  26  Am.  Rep.  442 ;  Fowler's  Appeal,  126  Penn.  St  888,  17  Atl. 
431  ;  Long  v.  Girdwood,  150  Peno.  St  413,  24  Atl.  711,  28  L.  R.  A.  88 ; 
Butler  V.  Wendell,  57  Mich.  62,  58  Am.  Rep.  829  ;  Woodward  v.  Brooks,  128 
111.  222,  20  K.  E.  685  ;  Askew  v.  Bank,  88  Mo.  866, 58  Am.  Rep.  590 ;  Birds- 
eye  V.  Underhill,  82  Ga.  142,  7  S.  K  868 ;  Fuller  v.  Steiglitz,  27  Ohio  St 
855,  22  Am.  Rep.  812.  Bat  in  all  these  oases,  as  well  as  in  others  laying 
down  the  same  rule,  the  assignment  was  made  by  the  creditor  in  the  State  of 
his  domidL  Hence  the  legal  sitns  and  the  actual  situs  of  the  assignor  are 
identical,  and  these  cases  prove  nothing.  This  is  an  instance  of  the  looseness 
of  phraseology  which  has  tended  so  much  to  add  to  the  intrinsic  difficulties  of 
this  branch  of  the  law. 

*  See  cases  cited  supra,  note  1. 

^  Dial  9.  Gary,  14  S.  0.  578,  87  Am.  Rep.  787,  788 ;  Hoyt  v.  Thompson, 
19  N.  T.  207,  224;  Milne  o.  Moreton,  6  Binn.  (Penn.)  858,  869,  6  Am.  Dec 
466  ;  Tyler  v.  Strang,  21  Barb.  (N.  Y.)  198 ;  Butler  v,  Wendell,  57  Mich.  62, 
58  Am.  Rep.  829;  Woodward  v.  Brooks,  128  IlL  222,  20  N.  £.  685,  686; 
First  Nat  Bank  v.  Walker,  61  Conn.  154^  28  AtL  696  ;  Egbert  «.  Baker,  58 
Conn.  819,  20  AtL  466 ;  Hay  v.  Wannemacher,  111  Mass.  202.    In  the  last 
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But  in  ascertaining  the  <' proper  law"  regulating  voluntary 
transfers  and  assignments  of  choses  in  action,  and  in  fixing  it 
as  the  lex  loci  contractus,  the  reader  must  not  overlook  the  ex- 
ceptions to  the  enforcement  of  the  proper  law,  already  so  fre- 
quently referred  to/  In  these  cases,  it  will  he  rememhered,  the 
lex  fori  will  be  substituted;  and  since  the  question  will  always 
arise  upon  an  attempt  to  enforce  the  debtor^s  obligation  to  pay^ 
the  lex  fori  and  the  actual  situs  of  the  debt  will  coincide. 

The  most  usual  instances  of  these  exceptions  are  those  which 
arise  from  danger  to  the  interests  of  the  forum  or  its  citizens, 
should  the  proper  law  be  enforced.  Hence,  if  the  assignment  ol 
the  chose  in  action,  though  valid  where  made,  would  injuriously 
affect  the  interests  of  the  State  where  the  debt  is  sought  to  he 
enforced  (forum  and  actual  situs  of  the  debt),*  or  the  interests  of 
its  citizens,*  or  would  contravene  its  settled  policy  or  express 
statutory  provisions,^  or  would  be  eorUra  banoa  moreSf*  or  if  such 
assignment  is  rendered  invalid  where  made,  as  a  penalty  for 
wrong-doing;*  in  all  these  cases,  the  law  of  the  actual  situs  of 
the  debt,  that  is,  the  actual  situs  of  the  debtor  when  sued  (in  a 
proceeding  in  personam)^  being  also  the  forum,  will  be  suhsti- 
tuted  for  the  '^ proper  law."    If  the  debt  be  sought  to  be  recovered 

three  of  these  casee  the  tranafer  oooarred  in  a  State  where  the  owners  (or  some 
of  them)  were  not  domiciled.  The  sitns  of  the  debts  assigned  was  held  to  be 
at  the  place  of  traiijfer.  In  the  last  two  cases  the  creditors  assigning  the  debts 
were  partners  living  in  different  States.  Hach  difficoltj  might  be  ezperienoed 
in  snch  cases  if  the  debt  were  placed  at  the  creditor's  domicil.  It  will  be  re* 
membered  also  that  the  cases  cited  snpra,  note  1,  are  not  against  this  position ; 
the  domicil  and  the  locns  oontraotns  were  in  those  cases  identicaL 

*  Ante,  Chapter  IL 

'^  Harrison o.  Steny,  5  Cr.  889, 299 ;  Holmes p,  Bemsen,  4  Johns.  Gh.  (N.  T.) 
460,  488,  8  Am.  Dec  681. 

•  Blake  v.  Williams,  6  Pick.  (Mass.)  286, 17  Am.  Dec  872 ;  Mihie  v.  Mora- 
ton,  6  Binn.  (Penn.)  858,  861,6  Am.  Dec*  466;  Speed  r.  May,  17  Penn.  St« 
91,  94,  55  Am.  Dec  540 ;  Dial  v.  Gary,  14  S.  C.  578,  87  Am.  Bep.  787,  741. 

7  Sayings  Bank  v.  Nat  Bank,  88  Fed.  800 ;  Black  v.  Zacharie,  8  How.  488, 
514  ;  Atty.  Gen.  v,  Dimond,  1 C.  ft  J.  856 ;  Atty.  Gen.  v»  Hope,  1 C.  M.  &  R, 
580,  8  Bligh,  44  ;  Atty.  Gen.  v,  Bouwens,  4  M.  &  W.  171.  See  Stoiy,  Ck>niL 
L.  S  888. 

8  See  Savings  Bank  v.  Nat  Bank,  88  Fed.  800. 
1^  •  See  SeoTille  v.  Canfield,  14  Johns.  (N.  T.)  888. 
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by  a  proceeding  in  remj  the  actual  sitns  of  the  res  (and  the 
forum)  will  be  the  actual  situs  of  the  debt. 

§  123.  Sltua  off  Debt  for  Purpoae  of  Tazatfon.  —  It  may 
perhaps  be  said  to  be  contrary  to  the  general  practice  for  a  State 
to  tax  the  tangible  chattels  of  a  non-resident  situated  within  its 
limits,  such  taxation  being  left  to  be  imposed  by  the  State  of  the 
owner's  domicile  upon  the  theory  that  the  property  has  its  legal 
(though  not  its  octiioZ)  situs  at  the  owner's  domicil.^  But  tax* 
atibn  is  emphatically  an  instance  where  a  State  has  the  right  to 
throw  aside  all  fictions  and  look  at  things  as  they  are.  Accord- 
ingly States  frequently  tax  the  tangible  personalty  of  non-resi- 
dents when  actually  situated  within  their  borders.  In  such  cases, 
however,  the  State  of  the  actual  situs  only  imposes  the  tax  bur- 
den  upon  the  property  within  its  jurisdiction.  It  cannot  con** 
stitutionally  impose  a  peraanal  liability  upon  the  non-resident 
owner.* 

But  where  the  property  is  intangible,  such  as  debts,  more  dif- 
ficulty is  experienced  in  ascertaining  the  situs  where  it  may  be 
taxed.  The  general  practice  is  to  treat  debts  as  located,  for  pur« 
poses  of  taxation,  at  the  creditor's  domicil,  and  there  is  no  doubt 
that  they  may  have  their  situs  there  for  that  purpose.'  On  the 
other  hand,  it  would  seem  that,  if  the  creditor  were  domiciled  in 
one  State  and  the  debtor  in  another,  there  should  be  no  reasou 
why  the  latter  State  (which  is  the  sitns  of  the  obligation  and 

1  Cooley,  T^oation  (2d  ed)  872 ;  People  v.  Coiii'tb,  28  K.  T.  224,  240  ; 
Com.  V.  B.  B.  Co.,  27  Oratt  (Ya.)  844 ;  Back  v.  Miller,  147  Ind.  586,  45  N.  E. 
S47,  648  ;  Thomdike  v,  Boston,  1  Ifet  (Biass.)  242.  See  Borland  v.  Boston, 
182  Mass.  89,  42  Am.  Bepi  424. 

1  Mills  V.  Thornton,  26  111.  800,  79  Am.  Dec  877;  Com.  v.  Gaines,  80  Ey. 
489;  Leonard  v.  New  Bedford,  16  Gray  (Mass.),  292;  Dow  v.  Sadbtuy,  5  Met. 
(Mass.)  78 ;  Back  ir.  Miller,  147  Ind.  586,  45  N.  E.  647, 648  ;  People  v.  Ck>m'rs, 
28  N.  Y.  224,  240. 

•  Hunt  V.  Perry,  165  liass.  887,  48  N.  E.  108 ;  Dykes  v.  Lockwood,  2  Kan. 
App.  217,  48  Pac.  268  ;  Bradley  v.  Bander,  86  Ohio  St  28,  8  Am.  St.  Bep.  547; 
Com.  V.  B.  E.  Co.,  27  Gratt  (Ya.)  844;  Herron  v,  Eenn,  59  Ind.  472;  Ins, 
Co.  V.  Assessors,  47  liS.  Ann.  1544, 18  So.  619 ;  Wilcox  ir.  Ellis,  14  Kan.  589^ 
19  Am.  Bep.  107;  Baltimore  v.  Hassey,  67  Md.  112 ;  Ferris  v.  Kimble,  75  Tex. 
476 ;  SUte  Bank  v.  Bichmond,  79  Ya.  118 ;  Tax  on  Foreign  Held  Bonda»  19 
Wall  800, 
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the  actual  sitxis  of  the  debt)  cannot  lay  a  tax  npon  the  creditor's 
property  actually  situated  there,  namely,  the  debtor's  obligation 
to  pay,  provided  in  so  doing  it  does  not  impair  the  obligation  of 
contracts.  And  some  courts  have  upheld  such  taxation/  But, 
strangely  enough,  the  general  trend  of  judicial  opinion  seems  to 
be  in  the  direction  of  regarding  such  taxation  as  unlawful,  upon 
the  ground  that  the  debtor  has  no  property  in  the  debt  which  can 
be  taxed. '^  This  idea  would  certainly  seem  to  be  founded  on  a 
misapprehension.  It  is  conceded  that  the  debtor  has  no  property 
in  the  debt  belonging  to  the  creditor,  but  his  obligation  to  pay 
is  itself  valuable  property  belonging  to  the  creditor,  at  least  after 
the  debt  becomes  due  and  enforceable,  and  no  reason  is  perceived 
why  the  State  could  not  compel  the  debtor  to  pay  a  tax  thereon, 
crediting  him  with  the  amount  so  paid  on  his  debt.  But,  at  best, 
this  form  of  taxation  is  cumbersome,  and  has  been  but  little 
used,  most  States  leaving  debts  of  all  sorts  to  be  taxed  at  the 
domicil  of  the  creditor. 

Thus  shares  of  stock  in  a  corporation  are  usually  taxable  at 
the  domicil  of  the  owner,  not  of  the  corporation;  *  but  the  right 
of  the  State  of  the  corporation's  domicil  also  to  lay  a  tax  upon 
such  stock  is  admitted.^ 

In  States  whose  policy  is  to  tax  choses  in  action  at  the  dom« 
icil  of  the  creditor,  a  question  has  sometimes  arisen  whether  this 
includes  negotiable  instruments.  Some  courts,  regarding  them 
as  actual  currency,  have  sustained  taxation  upon  them  where 

«  Bridges  V,  Oriflbi,  88  Gk.  118 ;  RaUroad  Co.  v.  Collector,  100  IT.  S.  595 ; 
United  States  v.  R.  R.  Co.,  106  U.  S.  827 ;  Finch  v.  York  County,  19  Neb.  50. 

'^  Cooley,  Taxation  (2d  ed.),  22 ;  citing  State  Tax  on  Foreign  Held  Bonds^ 
15  Wall.  800,  819,  820 ;  Oliver  v,  Washington,  11  Allen  (Mass.),  268 ;  Com. 
V.  R.  R.  Co.,  27  Gratt  (Va.)  844  ;  and  other  cases. 

•  Bradley  0.  Bander,  86  Ohio  St  28,  88  Am.  Rep.  547;  Naahville  v,  Thomas, 
5  Coldw.  (Tenn. )  600  ;  Worth  v.  Ashe  Co.,  90  N.  C.  409.  And  this,  even  though 
a  tax  has  already  been  paid  on  the  stock  in  the  domicil  of  the  corporation.  See 
McKeen  v.  Northampton  Co.,  49  Penn.  St  519,  88  Am.  Dec  515  ;  Dwight 
V.  Boston,  12  Allen  (Mass.),  816  ,*  Dyer  v.  Osborne,  11  R.  I.  821,  28  Am.  Rep. 
460  ;  Seward  v.  Rising  San,  79  Ind.  851. 

7  Tappan  v.  Bank,  19  Wall.  490 ;  Fazton  v.  McCosh,  12  la.  527;  American 
Coal  Co.  V.  Allegheny  County,  59  Md.  185.  But  see  XTnion  Bank  v.  States 
9Teig.  (Tenn.)  490. 
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the  paper  evidences  of  indebtedness  happen  to  be^  regardless  of 
the  locality  of  the  creditor's  residence.*  But  this  view  is  incon- 
sistent with  the  real  facts  and  with  general  principles,  and 
the  better  opinion  is  that  they  should  be  taxed  at  the  cred« 
iter's  domicil.* 

I  124.  Situs  of  Debt  for  Pnrpoea  of  Administration.  —  In 
connection  with  the  subject  of  executors  and  administrators,  we 
have  seen  that  wherever  a  decedent's  assets  are  actually  situated 
in  a  State  other  than  his  domicil,  it  is  a  general  principle  that 
such  assets  must  be  first  of  all  administered  in  conformity  to  the 
lex  fori  and  lex  situs  of  the  property,  in  the  interest  of  the  citi- 
jEcns  of  the  forum  and  actual  situs  of  the  property,  before  it  is 
to  be  regarded  as  subject  to  the  lex  domicilii  of  the  decedent. 
It  will  be  remembered  that  the  executor  or  administrator  must 
qualify  anew  in  every  jurisdiction  where  the  deceased  has  left 
assets,  and  that  until  such  qualification  no  act  of  the  domiciliary 
administrator  will  be  of  any  effect,  as  to  property  situated  in 
another  State,  at  least  if  there  are  any  citizens  of  that  State 
who  may  be  injured  by  such  action.^ 

Little  difficulty  is  experienced  in  applying  these  principles 
when  the  assets  are  tangible  chattels,  capable  of  occupying 
space,  and  therefore  possessing  an  actual  situs  of  their  own. 
But  the  ascertainment  of  the  situs  of  a  debt  for  these  purposes 
has  given  the  courts  some  trouble,  which  has  arisen  in  large 
measure  from  the  failure  to  observe  the  distinction  between  the 
leffol  and  the  ctctual  situs  of  debts,  already  adverted  to.' 

Thus  we  find  the  courts  divided  in  opinion  upon  the  question 
whether  an  executor  or  administrator  appointed  in  the  State 
of  a  deceased  creditor's  domicil  can  there  assign  the  debt  to  a 
third  person  so  as  to  enable  him  to  sue  the  debtor  in  another 
State. 

•  Redmond  v.  Rntherford,  87  N.  C.  183 ;  Wiloox  v.  Ellis,  14  Kan.  688,  19 
Am.  Rep.  107  ;  Poppleton  v.  Yamhill  County,  18  Oregon,  377. 

•  State  Tax  on  Foreign  Held  Bonds,  15  Wall.  800  ;  Boyd  v.  Selma,  96  Ala. 
144,  11  So.  898  ;  State  Bank  v.  Richmond,  79  Va.  118;  New  Orleans  v.  Ins. 
Go.,  80  La.  Ann.  876,  81  Am.  Rep.  282  ;  Lanesborongh  v.^ Berkshire  Conntj, 
181  Mass.  424. 

1  Ante,  SS  105  et  seq. 

•  See  Wyman  v.  Halstead,  109  U.  8.  856. 
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In  Dial  v,  (xary,*  it  was  held  that  the  assignee  could  not  sue, 
since  that  would  be  practically  to  permit  a  foreign  administrator 
to  administer  upon  the  decedent's  property  in  South  Carolina^ 
without  having  qualified  therein  or  administered  there,  whereby 
its  own  citizens  might  be  injured. 

On  the  other  hand,  in  Petersen  v.  Chemical  Bank|^  the  debtor 
was  sued  in  his  domicil  (New  York)  by  the  assignee  of  an  ad- 
ministrator appointed  in  Connecticut,  the  creditor's  domicil,  and 
it  was  held  he  was  entitled  to  recover.  In  this  case,  however^ 
the  court  states  that  there  were  no  creditors  of  the  deceased  ia 
New  York,  and  that  there  was  no  motive  for  forbidding  the 
withdrawal  of  the  assets.* 

Upon  principles  already  noted,  the  law  of  the  actual  situs  of 
the  debt  (and  the  fortim)  will  govern  the  administration,  so  long 
as  the  enforcement  of  that  law  is  necessary  to  the  protection  of 
its  citizens.  And  the  actual  situs  of  the  debt  in  the  cases  given 
above  was  the  domicil  of  the  debtor,  for  that  was  where  his  obli« 
gat  ion  to  pay  was  sought  to  be  enforced.  No  assignment  of  the 
debt  therefore  in  its  legal  situs  (the  creditor's  domicil)  could 
operate  to  pass  title  to  a  debt  actually  situated  in  another  State 
(the  debtor's  domicil)  any  more  than  the  transfer  of  a  tangible 
chattel  under  similar  circumstances.  To  this  extent  therefore 
the  South  Carolina  decision  was  clearly  correct.^  But  if  there 
are  no  creditors  of  the  decedent  in  the  forum  and  actual  situs, 
the  reason  for  looking  to  the  actual  situs  of  the  debt  ceases,  and 
the  proper  law  (lex  domicilii)  will  once  more  be  applicable.* 
In  this  aspect  of  the  casCi  the  New  York  decision  was  also 
correct. 

It  has  been  said  that  the  first  branch  of  the  rule  does  not 
apply  to  negotiable  instruments,  and  that  an  administrator  may 

•  14  S.  C.  673,  87  Am.  Bep.  787. 
« ,82  N.  Y.  21,  88  Am.  Deo.  298. 

^  82  N.  T.  48.  The  court  seemed  to  consider  that  fact  of  little  importanosb 
bat  it  is  submitted  that  it  is  the  point  upon  which  the  decision  should  tarn. 

*  See  also  Steams  v.  Bomham,  5  OreeoL  (Me.)  261 ;  Yroom  v.  Van  Horne, 
10  Pal.  Ch.  549,  42  Am.  Dec  94 ;  Hall  ir.  Harrison,  21  Mo.  227,  64  Am. 
Deo.  225.     But  see  Harper  v.  Butler,  2  Pet  239. 

T  Petersen  v.  Chemical  Bank,  82  N.  Y.  21,  48,  88  Am.  Deo.  298 ;  Harvey 
V.  Bicharda,  1  Mason,  G.  C.  880,  418. 
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freely  dispose  of  them,  thoagh  the  debtor  liyes  in  another  State, 
since  to  refuse  the  assignee  the  right  to  sue  the  debtor  upon 
such  a  note  would  put  a  stop  to  its  negotiability.* 

Another  point,  upon  which  the  courts  are  divided,  the  solu- 
tion of  which  is  dependent  upon  the  actual  situs  of  a  debt,  is 
whether  an  administrator  may  sue  a  debtor  of  the  estate  domi- 
ciled elsewhere,  but  whom  he  finds  transiently  in  the  State  of 
his  appointment.*  Since,  as  we  have  seen,  the  actuai  situs  of  a 
debt  is  any  State  where  the  obligation  to  pay  may  be  enforced 
by  suit,  and  since  in  this  case  the  debtor  has  come  within  the 
jurisdiction  of  the  administrator,  there  is  no  doubt  that,  stricto 
jure,  he  is  entitled  to  sue  him  there.  The  case  is  analogous  to 
that  of  a  tangible  chattel  of  a  decedent,  to  which  one  admin- 
istrator of  the  deceased  is  entitled,  transiently  passing  through 
the  State  of  another  administrator  of  the  same  decedent.  There 
can  be  no  doubt  that  the  administrator  of  the  latter  State  may 
lay  hold  of  such  property  for  the  benefit  of  its  own  resident 
creditors.  But  such  action  would  appear  to  be  closer  akin  to 
robbery  than  to  justice,  and  would  hardly  comport  with  the 
comity  that  should  regulate  the  relations  of  States  to  each 
other." 

If  there  are  no  creditors  of  the  deceased,  or  the  administration 
has  been  completed,  the  creditors  paid  off,  and  the  only  thing 
remaining  is  to  distribute  the  residuum,  the  actual  situs  of  the 
debt  ceases  to  furnish  the  applicatory  law,  and  its  legal  situs  (in 
this  case  the  legal  situs,  or  domicil,  of  the  creditor)  resumes  its 
Bway.^* 

f  126.  Situs  of  Debt  for  Purpoea  of  Attachment  and  Oar- 
niahment.^ — Perhaps  on  no  one  point  has  there  been  a  greater 

*  Story,  Confl.  L.  $$  258,  259;  Peteraan  v.  Chemical  Bank,  82  N.  T.  21, 
42,  88  Am.  Dec.  298.  Here  there  is  a  conflict  of  policies,  the  relative  impor- 
tance of  which  the  oonrts  of  the  foram  most  decide. 

'  See  Merrill  v,  Ins.  Co.,  108  Mass.  245 ;  Stevens  v.  Gaylord,  11  Mast. 
256 ;  Hall  v.  Harrison,  21  Mo.  227,  64  Am.  Dec  225,  227. 

^  See  Croach  v.  Dabney,  2  Oratt  (Ya.)  415. 

u  Mayo  v.  Equitable  Society,  71  Miss.  590,  16  So.  791 ;  Petersen  v.  Chem- 
ical Bank,  82  K.  T.  21,  88  Am.  Deo.  298 ;  Harvey  v.  Richards,  1  Mason, 
0.  C.  880,  418.    See  Dawes  v.  Boylston,  9  Mass.  887. 

1  In  the  preparation  of  this  section,  the  writer  has  been  much  aided  by 
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Tariety  of  judicial  opinion  than  tipon  the  topic  now  to  be  examw 
ined.  Briefly ,  the  question  may  be  thus  stated:  A  of  New  York 
owes  B  of  Massachusetts  $1000.  B  owes  C  of  New  York  or 
Virginia  a  like  sum.  B  has  no  property  save  A's  debt  O  de- 
sires to  sue  out  an  attachment  against  B  in  New  York,  and  to 
summon  A  before  the  New  York  courts  upon  process  of  garnish- 
ment. Have  the  New  York  courts  jurisdiction  of  the  proceeding, 
B  being  a  non-resident  and  not  personally  before  the  court  ? 

The  attachment  proceeding  being  in  rem,  and  not  in  per- 
sonanif  if  the  res  is  before  the  New  York  courts^  it  is  not  neces- 
sary  that  the  owner  of  the  property  seized  should  be  within  their 
jurisdiction.  The  fact  that  he  is  a  non-resident  is  immateriaL' 
Hence  in  these  cases  the  sole  question  to  be  determined  is  this : 
Is  the  res  within  the  jurisdiction  of  the  attaching  court  ?  The 
res  is  the  debt  due  to  B  by  A,  and  hence  we  are  confronted 
with  the  pregnant  question,  what  is  the  situs  of  A's  debt  to 
B?  Has  it  its  situs  with  the  creditor  (B)  at  his  domicil,  or  at 
the  domicil  of  the  debtor  (A),  or  at  the  actual  sittts  of  B  or  A^ 
respectively  ?  If  the  debt  is  to  be  regarded  as  with  the  creditor 
(B),  the  fact  that  A  is  within  the  jurisdiction  of  the  court  will 
be  of  no  avail.  But  if  the  debt  is  with  the  debtor,  then  tho 
presence  of  A  within  the  jurisdiction  is  all  important,  and  the 
locality  of  B  is  immaterial. 

Owing  to  the  great  confusion  that  has  existed  in  respect  to 
this  subject,  it  has  frequently  happened  that  a  debtor,  who  in 
one  jurisdiction  has  been  garnished  in  attachment  proceedings 
and  been  compelled  to  pay  his  debt  to  his  creditor's  creditor, 
has  been  subsequently  compelled  in  another  jurisdiction  to  pay 
the  same  debt  over  again  to  another  creditor  of  his  creditor,  on 
the  ground  that  the  first  court  had  no  jurisdiction  of  the  res» 
Such  a  state  of  affairs  is  a  disgrace  to  the  law,  calling  for  a 
speedy  recognition  of  some  principle  upon  which  Oxe  question 
of  jurisdiction  may  be  determined  once  for  all. 

Many  theories  have  been  advanced  by  the  various  courts  as  to 

referenoe  to  an  able  thesis  on  the  sabject  by  J.  L.  Templeman,  Esq.,  fonneriy 
a  student  of  the  University  of  Viiginia,  now  a  praotitioner  in  Butte,  If ontao^ 
For  the  assistance  thus  given,  grateful  acknowledgment  is  here  made, 
s  Ante,  §§  85,  86 ;  Pennoyer  v.  Keff,  95  U.  S  714. 
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the  situs  of  debts  ander  circamstaiices  like  these^  some  of  the 
more  important  of  which  will  now  be  examined  briefly.  In 
considering  the  merits  of  these  yarious  theories,  one  important 
principle,  already  discussed,  mnst  be  constantly  borne  in  mind : 
that  principle  is,  that,  for  purposes  of  ascertaining  the  jurisdic- 
tion of  a  court  oyer  a  res,  the  aetttcU  situs  of  the  res  is  re- 
garded, not  its  legal  or  constmctiye  situs.' 

First  Theory. — Many  of  the  courts  haye  declared  in  fayor  of 
the  extreme  yiew  that  the  situs  of  a  debt  is  at  the  domicil  of 
the  creditor,  and  that  it  cainnot  be  attached  in  another  State  for 
want  of  jurisdiction  oyer  the  res.  In  the  example  aboye  giyen, 
these  courts  would  hold  that  A's  debt  to  B  could  only  be  at« 
tached  by  G  in  Massachusetts  (B's  domicil).^  This  yiew  di8« 
regards  altogether  the  dual  nature  of  debt,  which,  while  placing 
the  creditor's  rig?U  to  sue  (or  chose  in  action)  with  the  creditor, 
places  the  debtor^s  obligation  to  pay  and  the  creditor's  ability  to 
exact  payment  with  the  debtor.  In  other  words,  though  the 
question  is  one  of  jurisdiction  oyer  a  res,  these  courts  dis« 
regard  the  actual  situs  of  the  property,  and  look  only  to  its 
legal  or  constmctiye  situs.  This  yiew  would  clearly  seem  to  be 
erroneous. 

Second  Theory  —  Legislative  i^*a^.-«- Another  line  of  casesi 
while  recognizing  the  same  general  principle  as  those  holding 
the  first  theory,  yet  for  purposes  of  garnishment,  in  order  to  do 
effectual  justice,  find  it  necessary  to  resort  to  phraseology  which| 
if  interpreted  literally,  seems  wholly  unjustifiable.  These  cases 
hold  that  a  debt  for  most  purposes  haa  its  situs  at  the  creditor's 
domicil,  but  for  purposes  of  garnishment  a  State  may  by  legiskh 
tivefiat  fix  its  situs  at  the  debtor's  domiciL^ 

•  Ante,  M  14, 120. 

«  Bailroad  Co.  o.  Nash,  118  Ala.  477,  98  So.  825;  Bailroad  Co.  v.  Chum* 
Uy,  92  Ala.  817,  9  8o.  286;  Baey  v.  R.  S.  Oo.  (Mia8.),-22  So.  296; 
RaUraad  Co.  r.  Smith,  70  Miss.  844,  12  So.  481 ;  Bailtoad  Co.  v.  Sharritt,  48 
Kan.  875,  28  Pac.  480 1  Lorejoy  v.  Albee,  88  He.  414,  54  Am.  Dec  680; 
Smith  V.  Eaton,  86  Me.  298,  58  Am.  Deo.  746;  Central  Traat  Co.  v.  B.  R. 
Co.,  68  Fed.  685 ;  Mason  v.  Beebee,  44  Fed.  556.  See  ulao  Bailroad  Co.  at, 
Maggard,,  6  Colo.  App.  85,  89  Pao.  985 ;  Caledonia  Ina.  Co.  v.  Wenar  (Tex. 
CiT.  App.),  84  S.  W.  885. 

»  Williams  v.  IngeraoU,  89  N.  T.  528 ;  Dooglaa  v.  Ina  Co.,  188N.7.209| 
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It  can  hardly  be  supposed,  however,  that  the  courts  mean  to 
say  that  a  legislature,  by  mere  decree,  can  cause  a  thing  to  be 
situated  where  in  fact  it  is  not.  All  that  is  meant  probably  is 
that,  though  ordinarily  the  law  will  adopt  the  fiction  that  debts 
are  located  at  the  situs  of  the  creditor,  this  fiction  may  be  disre- 
garded, and  the  actual  situs  of  the  obligation  substituted  there- 
for, whenever  policy  may  require  it.  Under  this  view,  the 
rules  governing  the  situs  of  debts  are  assimilated  to  those  gov* 
eming  the  situs  of  tangible  chattels,  and  the  theory  becomes 
identical  with  the  fourth  theory  hereafter  mentioned.* 

Third  Theory  —  Another  theory  (which  may  be  denomi- 
nated  th^fund  theory)  distinguishes  between  the  chose  in  action 
(following  the  creditor)  and  the  money  owing  (in  the  hands  of 
the  debtor),  which  constitutes  a  fund  held  by  the  debtor  but  be- 
longing  to  the  creditor,  which  fund  is  the  res  in  the  attachment 
proceeding;  holding  that,  since  the  debtor's  funds  are  to  be  pre* 
sumed  to  be  at  his  domicil,  the  attachment  can  only  issue  there. 
This  theory  rests  upon  the  idea  that  the  creditor  has  the  right 
to  recover  of  the  debtor  a  certain  specific  sum  of  money,  and 
that  by  his  attachment  the  attaching  creditor  becomes  subro' 
gated  to  this  right,  and  may  proceed  to  recover  the  debt  in  the 
place  of  the  original  creditor,  and  in  the  same  jurisdiction.^ 
It  is  submitted,  however,  that  this  view  is  fallacious,  in  that  it 
requires  as  a  basis  one  of  two  suppositions  (or  both)  :  (1)  That 
there  is  specific  property  belonging  to  the  original  creditor 
now  in  the  debtor's  hands;  (2)  That  the  court,  which  seizes  the 
right  of  the  original  creditor  to  sue  and  turns  it  over  to  the 
attaching  creditor,  has  jurisdiction  of  that  right,  for  otherwise 
it  could  not  attach  it.    But  it  is  admitted  by  all  the  authorities 

Swedish- American  Bank  v.  Bleeker,  72  Minn.  883,  75  K.  W.  740,  71  Am.  St 
Hep.  492 ;  Bragg  v.  Gaynor,  86  Wis.  468»  65  N.  W.  919 ;  Moimwets  v.  San 
las.  Office,  Al  Wis.  175,  71  N.  W.  109;  Renier  v.  Harlbat»  81  Wis.  24»  60 
N.  W.  788 ;  Reiroen  v.  Mfg.  Co.,  70  Fed.  673. 

.  •  See  Mooney  v.  Baford,  72  Fed.  88 ;  Railroad  Ca  «.  Nadi,  118  Ala.  477, 
23  So.  825 ;  National  Ins.  Co.  o.  Chambers,  68  N.  J.  Eq.  488,  82  AtL  688 ; 
Lancashire  Ins.  Co.  v.  Corbett,  185  III.  592,  48  N.  E.  881. 

^  This  seems  to  be  in  part  the  theory  npon  which  Mr.  Waples  bases  his  in- 
teresting treatise  on  the  Sitns  of  Debt  Waples,  Debtor  and  Creditor.  See 
Berry  v.  DaTia,  77  Tez.  191, 18  &  W.  978. 
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tbat  the  rigJU  of  the  original  creditor  to  sue  is  with  the  creditor 
(who  is  not  within  the  jurisdiction  of  the  courts  of  the  debtor^s 
domicil).  And  it  must  he  conceded  also  that  there  is  with  the 
debtor  no  specific  fiind  or  money  belonging  to  the  creditor^  but 
only  a  general  lidbilUy  or  obligation  to  pay. 

Fourth  Theory.  —  Another  theory^  which  has  been  accepted 
and  adopted  by  many  of  the  courts,  is  that  the  legal  situs  of  the 
creditor's  right  is  to  be  distinguished  from  the  actual  situs  of 
the  debtor's  obligation  ;  that  as  the  former  is  located  with  the 
creditor  at  his  domicil,  so  the  latter  is  situated  at  the  debtor's 
domicil ;  and  that,  for  purposes  of  jurisdiction  in  rem^  the  court 
must  regard  the  actual  situs  of  the  debt.^ 

The  fallacy  of  this  theory  is  that  it  treats  the  obligation  of 
the  debtor  as  local  instead  of  transitory,  as  fixed  at  his  domicil, 
instead  of  following  his  person  whithersoever  he  may  go.  In 
other  words,  this  view  regards  the  actual  situs  of  the  debt  as  at 
the  legal  rather  than  the  actual  situs  of  the  debtor.  This  is 
fallacious.  The  creditor  is  not  confined  to  the  debtor's  domicil 
for  the  purpose  of  enforcing  the  obligation  to  pay,  but  may 
proceed  against  him  wherever  he  finds  him,  unless  the  municipal 
law  forbids.  All  that  is  necessary  is  that  the  court  should  have 
jurisdiction  of  the  debtor's  person,  by  his  voluntary  appearance 
or  by  process  served  upon  him  within  the  territorial  limits  of 
the  court's  jurisdiction. 

Fifth  and  True  Theory.  —  The  fourth  theory,  as  we  have 
just  seen,  is  erroneous  simply  because  of  the  narrow  limits  it 
allows  to  the  actual  situs  of  a  debt,  confining  it  to  the  debtor's 
domicil.  The  true  theory  is  that  the  situs  of  a  debt,  for  pur- 
poses of  garnishment,  is  not  only  at  the  domicil  of  the  debtor, 
but  in  any  State  in  which  the  garnishee  may  be  found,  provided 
the  municipal  law  of  that  State  permits  the  debtor  to  be  gar- 
nished, and  provided  the  court  acquires  jurisdiction  over  the 

»  Bragg  V.  Gaynor,  85  Wis.  468,  55  N.  W.  924 ;  Ctobb  r.  Brown,  19  R.  I. 
220,  88  Atl.  147 ;  Lawrence  v.  Smith,  45  N.  H.  588,  86  Am.  Dec.  183  ;  Ting- 
ley  V,  Bateman,  10  Mass.  848 ;  Lerkin  v.  Wilson,  106  Mass.  120 ;  Craig  v. 
Gonn,  67  Vt  92,  80  Atl.  860 ;  Newland  v.  Beilly,  85  Mich.  151,  48  N.  W. 
544.  See  Chicago,  etc.  B.  B.  Co.  v,  Sturm,  174  U.  S.  710 ;  King  v,  Croes, 
175  U.  a  896. 
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garnishee,  through  his  yoltintary  appearance  or  actual  service 
of  process  upon  him  within  the  State.  Of  course  in  most  cases 
the  question  will  arise  in  the  garnishee's  domicil.* 

Sixth  Theory.  —  A  few  cases  will  he  founds  which  regard  the 
place  where  the  deht  is  payahle  as  important  in  fixing  its  situs 
for  the  purpose  of  garnishment.^®  But  these  have  no  hasis  of 
principle  upon  which  to  rest,  and  may  he  disregarded,  aa  founded 
upon  a  misapprehension  of  the  question  involved. ^^ 

§  126.  Same  —  Bzemptions.  —  A  question  incidental  to  gar- 
nishment proceedings  sometimes  arises  as  to  the  law  which 
should  govern  the  legal  exemptions  to  he  claimed  hy  the  attach- 
ment defendant.  The  question  has  usually  arisen  with  respect 
to  the  wages  of  laborers,  exempt  hy  law  from  their  dehts,  in 
cases  where  the  law  of  the  attachment  defendant's  domicil  en- 
titles him  to  exemption  of  wages,  while  the  law  of  the  forum 
(the  place  of  the  attachment  and  garnishment)  does  not,  or  not 
to  the  same  extent;  or  where  there  is  a  difference  on  this  point 
between  the  law  of  the  place  where  the  defendant  entered  into 
his  contract  of  service  and  the  law  of  the  forum.   In  such  casesi 

*  Morgan  v.  Keville,  74  Penn.  St  62, 57-58  ;  Neafelder  9.  Ins.  Co.,  6  Wash. 
841»  88  Pao.  870 ;  Mooney  v.  B.  R.  Co.,  80  la.  846, 14  N.  W.  848 ;  Harvey  9. 
R.  R.  Co.,  50  Minn.  405,  53  N.  W.  905 ;  National  Ina.  Co.  v.  Chamben,  58 
N.  J.  Eq.  468,  82  Atl.  668  ;  Howland  v,  R.R.  Co.,  184  Mo.  474,86  S.  W.29; 
Manafactoring  Co.  «.  Lang^  127  Mo.  242,  29  S.  W.  1010 ;  Burlington,  eto. 
R.  R.  Co.  V.  Thompaon,  81  fUn.  180,  47  Am.  Rep.  497;  Railroad  Co.  n. 
Crane,  102  111.  249,  40  Am.  Rep.  581.  See  also  Chicago,  etc.  R.  R.  Co.  v. 
Sturm,  174  IT.  S.  710 ;  Mooney  v,  Mfg.  Co.,  72  Fed.  82.  In  the  last  case 
the  court  annonnoea  the  doctrine  that  a  gamiahmeut  is  a  proceeding  «»  per- 
aonam.  This  ii  contrary  to  ihe  nsualLy  accepted  idea,  but  it  is  believed  the 
oonrt  is  correct.  The  attachment  is  a  proceeding  ui  rwi,  the  res  being  the 
general  liability  of  the  debtor,  which  general  liability  upon  its  seizure  by 
the  attaching  creditor  can  be  rendered  fixed  and  definite  only  by  a  proceeding 
in  pertonam  against  the  debtor,  that  is,  by  garnishment.  See  Fithian  v.  R.  R. 
Co.,  81  Penn.  St.  114. 

10  See  Manufacturing  Co.  v.  Lang,  127  Mo.  242,  29  S.  W.  1010  ;  Lawrence 
V.  Smith,  45  N.  H.  588,  86  Am.  Dec.  188 ;  Tuller  v.  Arnold,  98  CaL  166,  28 
Pac.  868  ;  American  Ins.  Co.  v.  Hettler,  87  Neb.  849,  56  N.  W.  711 ;  McBee 
V,  Pnrcell  Bank  (Ind.  Ter.),  87  N.  W.  55 ;  Mo.  Pae.  R.  R.  Co.  v.  Sharritt, 
48  Kan.  875,  887,  28  Pac  480. 

"  Chicago,  etc.  R.  R.  Co.  r.  Sturm,  174  IT.  S.  710,  716-717. 
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the  decifliona  of  the  courts  as  to  what  hiw  shall  goTem  the 
exemption  to  be  accorded  have  not  been  uniform* 

If  the  court  where  the  attachment  issues  has  jurisdiction  of 
the  res  (that  is,  of  the  garnishee)^  following  the  rule  that  ex- 
emptions usually  pertain  to  the  xemedyi  and  that  the  lex  fori 
therefore  ordinarily  regulates  them/  the  general  principle  is 
that  the  law  of  the  forum  will  usually  determine  what  exemp- 
tion the  attachment-defendant  is  entitled  to.  This  subject  is 
fully  treated  hereafteri  and  its  oonsideation  had  better  be 
postponed  until  then.* 

1  Postal  209.  •Po0t»|aO9. 
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CHAPTER  XI. 

VOLUNTARY  TRANSFERS  OF  PERSONALTY  INTER  VTVOa 

§  127.  Preliminary  —  Varloiu  Kinds  of  Tranifer.  —  We 
have  seen  that  the  le^al  sitns  of  personalty  will  osnallj  famish 
the  ^'proper  law''  to  govern  transfers  thereof,  while  the  law  of 
the  actual  situs  of  the  property  or  the  lex  fori  will  he  substi- 
tuted for  the  proper  law  whenever  the  interests  of  the  forum  or 
its  citizens  demand  such  a  course,  and  indeed  in  all  cases 
where  the  exceptions  to  the  operation  of  the  proper  foreign  law 
come  into  play. 

It  will  also  be  remembered  that  the  legal  situs  of  personalty 
follows  the  actual  or  the  legal  situs  of  the  owner,  according  as 
the  personalty  is  dealt  with  in  a  transaction  in  which  the  owner 
voluntarily  participates  or  in  a  transaction  in  which  his  par- 
ticipation is  involuntary  or  compulsory,  a  transaction  resulting 
merely  by  operation  of  law.  In  case  of  voluntary  transactions, 
the  actual  situs  of  the  owner  furnishes  the  proper  law.  In  case 
of  involuntary  transactions,  the  law  of' the  legal  situs  of  the 
owner  prevails.  But  both  are  liable  to  be  substituted  by  the 
law  of  the  actual  situs  of  the  property  under  the  circumstances 
mentioned. 

Voluntary  transfers  are  always  the  result  of  the  owner's 
agreement,  made  in  the  exercise  of  his  jv^  disponendij  such  as 
absolute  conveyances,  executed  sales,  chattel  mortgages  and 
deeds  of  trust,  conditional  sales  with  reservation  of  title,  deeds 
of  assignment  for  the  benefit  of  creditors,  etc. 

Involuntary  transfers  are  those  resulting  not  from  the  volun- 
tary agreement  of  the  owner,  but  from  the  mere  operation  of 
law,  independently  of  the  parties'  will.  Some  of  these  trans- 
fers are  effected  by  the  law  solely  in  the  interests  of  creditors 
and  other  third  persons,  as  in  the  case  of  involuntary  assign- 
ments in  bankruptcy  and  insolvency.     Others  are  effected  upon 
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grounds  of  public  policji  entirely  irrespective  of  the  rights  of 
creditors  and  third  persons,  as  in  the  case  of  the  husband's 
common  law  title  to  the  wife's  personalty  upon  marriage.  And 
still  others  are  based  upon  both  gprounds,  as  in  case  of  the  suo- 
cession  to  a  decedent's  estate,  in  which  case  the  title  of  the  ad- 
ministrator belongs  in  the  main  to  the  first  head,  while  the  title 
of  the  distributees  to  the  residuum  belongs  to  the  second. 

If  the  purpose  of  the  involuntary  transfer  is  the  protection 
of  creditors,  each  State  wherein  any  of  the  property  is  located 
looks  first  of  all  to  the  protection  of  its  own  citizens,  and  a 
transfer  of  the  owner's  property  in  another  State  for  such  pur- 
pose, even  in  the  State  of  the  owner's  domicil,  will  be  given  in 
general  no  effect  in  any  other  State  as  to  property  actually 
situated  there,  so  long  as  there  are  creditors  there  unsatisfied. 
The  law  of  the  actual  situs  of  the  personalty,  not  of  its  legal 
situs  (lex  domicilii),  is  applied  so  regularly  in  such  cases  as 
to  obscure  and  almost  wipe  out  the  general  principle  that  in 
all  cases  of  involuntary  transfer  the  lex  domicilii  of  the  owner 
furnishes  the  '^  proper  law." 

But  the  latter  principle  again  clearly  shines  forth  when  we 
come  to  deal  with  the  second  class  of  involuntary  transfers,  re- 
sulting from  general  motives  of  policy,  not  for  the  protection  of 
creditors.  In  such  cases  the  substitution  of  the  lex  fori  et  situs 
for  the  proper  law  (lex  domicilii)  is  comparatively  rare* 

§  128.  Absolute  Conveyances  and  Baceouted  Bales  of  Per- 
aonalty.— An  unbroken  line  of  authority  sustains  the  general 
proposition  that,  as  between  the  parties,  the  law  of  the  actual 
situs  of  the  owner  at  the  time  of  the  transfer,  that  is,  the  law 
of  the  place  where  the  transfer  is  made  (lex  loci  contra^tis), 
governs  the  validity  and  effect  of  absolute  conveyances  of  per- 
sonalty, including  assignments  of  choses  in  action  and  executed 
sales.  The  conveyance,  assignment,  or  sale,  if  valid  where 
made,  will  be  upheld,  as  between  the  parties,  in  every  juris- 
diction in  which  it  may  be  called  in  question;  if  invalid  where 
made,  it  will  not  be  sustained  elsewhere.^ 

1  Black  V.  Zacharie,  8  How.  488,  514  ;  Kerr  v.  Urie,  86  Md.  72,  37  AtL 
780 ;  Fowler's  Appeal,  125  Penn.  St  888, 17  AtL  481 ;  MarWn  Safe  Co.  p. 
Norton,  45  N.  J.  L.  412,  57  Anu  Rep.  566, 7  AtL  418 ;  Weinetein  v,  Freyer, 


294      OONYXYAKCBS  ABD  BALES  OF  PXB80KALTT.     §  128 

It  must  be  obsenred  howerer  that  wbile  the  Taliditj  of  the 
snbstftutial  proyisions  and  of  the  fonnalities  of  the  tranefer^  aa 
between  the  parties,  is  to  be  tested  by  the  lex  loci  contzactosy 
its  yalidiiy^  so  far  as  it  depends  upon  the  legality  of  the  eon* 
sidercUianf  may  be  governed  by  a  dilEerent  law,  in  cases  where 
the  situs  of  the  oonsideration  is  a  State  other  than  the  locus 
contractus* 

Hence^  although  in  case  of  articles  prohibited  to  be  sold  in 
one  Statci  a  sale  thereof  made  in  another  State  and  valid  there 
will  not  be  held  invalid  even  in  the  prohibiting  State^  and  even 
though  the  goods  were  purchased  to  be  resold  in  the  forum  and 
the  vendor  knew  that  fact,*  yet  if  the  vendor  not  only  knew  that 
the  goods  were  to  be  resold  in  the  f orum,  but  knew  also  that  such 
sale  was  contrary  to  the  law  of  that  State,  the  vendor  will  not  be 
allowed,  according  to  the  better  opinion,  to  recover  the  price  in 
the  courts  of  the  State  whose  laws  he  has  deliberately  helped  to 
violate.*  A  fortiori,  he  would  not  be  entitled  to  recover  there, 
if  he  should  take  any  active  steps  to  aid  the  vendee  in  disposing 
of  the  articles  in  the  prohibiting  State,  in  conscious  violation  of 
its  law.^  Kor  indeed  should  he  be  permitted  to  sue  in  any  State 
upon  a  contract  the  deliberate  purpose  of  which  is  to  violate  the 
laws  of  a  sister  State.* 

Difficulty  is  sometimes  e^>erienced  in  ascertaining  the  locus 
contractus  in  case  of  sales.    This  topic  will  be  fully  developed 

98  Ala.  257,  9  So.  285 ;  In  re  Dalpay,  41  Minn.  582,  48  N.  W.  564.  So  ex« 
•eoted  sales  of  personalty,  as  between  the  parties,  are  goremed  by  the  lez  lod 
eontractos  as  to  their  validity  and  effect  Salt  v.  Woodhall,  118  Mass.  891 ; 
Tarboxv.Ghilds,  105  Mass.  408, 43  N.E.  124;  Erman  v. Lehman,  47La.  Ann. 
1651,  18  So.  650 ;  Claflin  v.  Meyer,  41  La.  Ann.  1048,  7  So.  189;  Snllivan  v. 
SnlUyan,  70  Mich.  588,  88  K.  W.  472 ;  Webber  v.  Howe,  86  Mich.  150,  24 
Am.  Rep.  590 ;  Fred  Miller  Brewing  Co.  v.  De  France,  90  la.  895,  57  N.  W. 
959;  Boothby  v.  Plaisted,  51  N.  H.  486,  12  Am.  Bep.  140;  Beverwydc  Brew« 
ing  Co.  V.  0U7er,  69  Vt.  828,  87  AtL  1110. 
s  Merchants'  Bank  v.  Spalding,  9  N.  T.  58. 

*  Webster  v.  Mnnger,  8  Gray  (Mass.),  584 ;  Graves  v.  Johnson,  156  Mass. 
211,  SO  N.  E.  818,  82  Am.  St.  Rep.  446,  450,  note.  Bat  see  Hill  o.  Spear,  50 
K.  H.  258,  9  Am.  Rep.  205  ;  Mclntyre  v.  Parks,  8  Met  (Mass.)  207. 

«  Pratt  V.  Adams,  7  PaL  Ch.  (N.  T.)  615,  682;  Knowlton  v.  Doherty,  87 
Me.  518,  47  Am.  St  Bep.  849;  Hill  v.  Spear,  50  N.  H.  258, 9  Am.  Bep.  205. 

•  Weil  9.  Golden,  141  Msm.  864. 
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hereafter  in  examining  the  loons  eontractns  of  execntory  con*, 
tracts.     Only  a  few  general  principles  will  here  be  mentioned.* 

The  locos  contractus  of  a  sale  is  the  place  where  the  sale  is 
finally  completed*  Until  that  time  the  contract  is  in  fieri,  the 
title  has  not  passed.  It  is  not  antil  the  yendor  has  done  every- 
thing in  connection  with  the  transfer  necessary  to  pass  title  that 
the  sale  is  completed.  The  place  where  the  final  act  essential  to 
this  result  is  performed  is  the  locus  contractus.  The  place  at 
which  the  order  is  giyen,  or  from  which  the  order  is  sent  to  the 
vendor;  however  important  to  the  determination  of  the  locus 
contractus  of  an  executory  contract,  furnishes  no  safe  guide  in 
fixing  the  place  of  an  executed  sale.^ 

In  Dolan  v.  Qreen^^  the  plaintiff  purchased  intoxicating 
liters  from  the  defendant,  paying  him  for  them,  and  then 
sought  under  the  Massachusetts  statute  to  recover  the  price  he 
had  paid,  the  sale  being  invalid  by  the  law  of  Massachusetts. 
It  appeared  that  the  defendant,  who  resided  in  Rhode  Island, 
agreed  with  the  plaintiff  in  Massachusetts  to  sell  the  liquors; 
from  time  to  time  he  selected  them  from  his  stock  in  Ehode 
Island  and  delivered  them  there  on  board  the  cars,  the  plaintiff 
paying  the  freight.  It  was  held  that  the  sale  was  made  in 
Rhode  Island,  and  being  valid  there  was  to  be  deemed  valid  in 
Massachusetts.    The  plaintiff  was  not  permitted  to  recover. 

On  the  other  hand,  in  Weil  v.  Golden,*  it  appeared  that  an 
order  was  taken  from  (xolden  in  Rhode  Island  by  an  agent  of  a 
liquor  house  in  Philadelphia.  The  liquors  were  delivered  at  the 
vendee's  place  of  residence  in  Rhode  Island,  the  agent  paying 
the  freight  to  the  place  of  delivery.  It  was  held  that  Rhode 
Island  was  the  place  of  the  sale,  the  vendor's  last  act  in  com- 

•  See  port,  SS  157, 168. 

V  See  SoUivan  v.  SuUiyan,  70  Mich.  583,  38  N.  W.  472;  Sait  v.  WoodhaU, 
118  Mass.  891 ;  State  v.  CNeH,  58  Vt.  140,  56  Am.  Bep.  557;  Beverwyck 
Brewing  Co.  v.  Oliver,  09  Yt  828,  87  AtL  1110 ;  Boothby  v.  Plaisted,  51  N.  H. 
486,  12  Am.  Bep.  140 ;  Tegler  v.  Shipman,  88  la.  194,  11  Am.  Bep.  118 ; 
Abberger  v,  Marrin,  102  Mans.  70  ;  Erman  v.  Lehman,  47  Ia.  Ann.  1651,  18 
So.  650 ;  Newman  v.  Gannon,  48  La.  Ann.  712,  9  So.  489 ;  Claflin  v.  Meyer, 
41  La.  Ann.  1048,  7  Sa  189. 

•  110  Mass.  822. 

•  141  Mass.  864. 
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pletiou  of  the  Bale  being  the  carriage  of  the  goods  to  Rhode 
Island. 

In  State  r.  O'Neill  ^^  a  resident  of  Vermont  purchased  liquor 
of  dealers  in  New  York|  upon  an  order  b^  mail,  the  goods  to  be 
shipped  bj  express^  G.  0.  D.  It  was  held  that  the  sale  took 
place  in  Vermont,  since  the  shipment  C.  0.  D.  indicated  an  in- 
tention to  make  the  payment  of  charges  a  condition  precedent 
to  the  vesting  of  title  in  the  vendee.^^ 

In  sales;  as  in  other  transactions,  the  acts  of  an  agent  within 
the  scope  of  his  authority  are  the  acts  of  his  principal.  If  the 
agent  has  authority  to  sell,  and  does  so,  the  sale  takes  place  at 
the  place  where  the  agent  acts,  not  where  the  principal  lives  or 
does  business.  But  if  the  agent  has  no  authority  to  pass  the 
title,  but  only  to  forward  orders,  which  are  subject  to  the  prin- 
cipal's approval,  the  contract  is  not  completed  until  such  ap- 
proval; and  the  place  of  the  contract  must  be  referred  to  the 
place  where  the  approval  is  given.^ 

It  is  to  be  observed  furthermore,  in  connection  with  convey* 
ances  and  sales  of  personalty,  that  not  only  does  the  lex  loci 
contractus  govern  the  substantial  validity  of  the  transfer  as 
between  the  parties,  but  it  also  determines  the  effect  of  the 
contract,  and  in  general  the  interpretation  to  be  placed  upon 
the  terms  used,  when  an  ambiguity  arises  touching  the  legal 
signification  to  be  attached  to  them.^ 

^  68  Yt  140,  66  Am.  Rep.  667. 

u  But  see  State  v.  Oarl,  48  Ark.  868,  61  Am.  Bepu  666. 

u  Erman  t;.  Lehman,  47  La.  Ann.  1661,  18  So.  650;  Newman  v.  Ouinony 
48  La.  Ann.  712,  9  So.  489.  In  these  cases  the  agent  had  absolate  aathority 
to  sell.  Compare  with  these  Claflin  v.  Meyer,  41  La.  Ann.  1048,  7  So.  189, 
where  the  agent  had  only  aathority  to  forward  orders.  See  also  T^ler  v.  Ship- 
man,  88  la.  194,  11  Am.  Rep.  118. 

^  Erman  v,  Lehman,  47  La.  Ann.  1661, 18  So.  650 ;  Newman  v.  Cannon, 
48  La.  Ann.  712,  9  So.  489;  Claflin  o.  Meyer,  41  La.  Ann.  1048,  7  So.  189. 
In  all  of  these  cases  the  qnestion  involved  was  the  vendor's  right  to  a  lien  or 
"  vendor's  privilege  "  under  the  law  of  Louisiana.  The  vendor's  right  to  the 
privilege  was  held  dependent  upon  the  law  of  the  place  of  sale.  In  Codman  v, 
Krell,  152  Mass.  214,  218,  it  was  held  that  the  lex  loci  contractus  should  deter* 
mine  the  legal  interpretation  of  the  phrase  "  heirs  at  la^,"  used  in  a  deed  con« 
Teying  personalty.    See  also  Meyer  v.  Richards,  168  U.  S.  886,  where  it  was 
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§  129.  Same  —  As  to  Third  Persona.  —  Notwithstanding 
the  general  rule  that  the  lex  loci  contractus  regulates  absolute 
conveyances  and  sales  of  personalty^  there  are  some  cases  in 
which  the  ^*  proper  law ''  for  this  purpose  will  be  substituted  by 
the  law  of  the  forum  and  actual  situs  of  the  property.  These 
cases  are  the  exceptional  cases  mentioned  in  the  second  chapter 
of  this  work. 

But  only  two  of  the  exceptions  there  mentioned  have  much 
practical  bearing  in  this  particular  instance.  It  is  in  general 
only  where  the  enforcement  of  the  proper  law  would  work  an 
injury,  loss,  or  injustice  to  the  citizens  of  the  forum,  or  would 
contravene  its  policy,  that  the  law  of  the  actual  situs  of  the 
property  will  prevail  over  the  lex  loci  contractus;  though  it  is 
conceivable  that  a  transfer  valid  by  the  latter  law  might  be 
refused  recognition  in  another  State  because  the  consideration 
therefor  is  contra  banos  maresy^  or  that  a  transfer,  invalid  where 
made  because  of  a  penal  disability  imposed  upon  the  assignor, 
might  still  be  enforced  in  other  States.*  In  the  main,  however, 
the  operation  of  the  lex  fori  et  situs  will  be  confined  to  the  two 
cases  first  mentioned. 

Instances  of  the  application  of  the  lex  fori  et  situs  (instead 
of  the  lex  loci  contractus),  though  numerous  enough  in  cases  of 
chattel  mortgages  and  assigpiments  for  the  benefit  of  creditors,* 
are  much  more  infrequent  with  respect  to  absolute  conveyances 
and  executed  sales  of  personalty,  for  the  reason  that  there  are 
comparatively  few  difEerences  of  policy  between  the  various 
States  respecting  the  latter  transactions,  and  therefore  conflicts 
of  laws  are  not  so  apt  to  arise.  The  few  cases  that  have  been 
decided,  however,  indicate  that  the  lex  fori  et  situs  will  be 
applied  in  these  cases  in  the  same  way  and  to  the  same  extent 
as  in  the  case  of  chattel  mortgages  and  voluntary  assignments 

held  that  the  Uw  of  the  place  of  transfer  should  govern  the  qnestion  whether 
the  vendor  of  certain  honds  warranted  their  validity.  For  similar  questions 
touching  warranties  implied  in  sales  of  chattels,  see  Mcllvaine  v.  Legsre,  86 
La.  Ann.  859 ;  Maillard  v.  Kihonl,  21  Ia.  Ann.  412. 

1  See  Savings  Bank  «.  National  Bank,  88  Fed.  800. 

s  See  Scoville  v.  Caufield,  14  Johns,  (N.  T.)  838. 

•  Post,  §§  182-184. 
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for  the  benefit  of  creditora,  wheneyer  the  eiieimiBtftacea  (;aU  for 
the  substitution  of  the  lex  fori  for  the  proper  law. 

The  mere  fact  that  the  property  conveyed  or  sold  is  in  another 
jurisdiction  than  the  locus  contractus,  and  that  citizens  of  the 
actual  situs  may  incur  loss  by  reason  of  the  transfer,  is  not  in 
itself  sufficient  to  call  for  the  overthrow  of  the  transfer,  where 
it  is  voluntary  and  contractuaL*  In  order  that  the  lex  loci  con- 
tractus and  the  transfer  validly  made  thereunder  should  be  set 
aside,  the  transfer  must  be  positively  invalid  as  to  third  per- 
sons under  the  law  of  the  actual  situs  of  the  property.  The 
courts  of  the  latter  State  must  be  able,  by  substituting  their 
own  law,  to  pronounce  the  transfer  invalid  there.  There  must 
be  an  actual  substitution  of  the  lex  fori  for  the  proper  law,  as 
well  as  a  setting  aside  of  the  lex  loci  contractus. 

A  leading  case,  in  which  the  lex  fori  et  situs  was  applied  to 
an  absolute  conveyance  of  personal  property^  arose  in  Louisiana.* 
In  that  case,  a  transfer  of  part  of  a  ship  was  made  in  Virginia, 
where  the  owner  resided,  the  ship  at  the  time  of  the  sale  being 
at  the  New  Orleans  port.  Before  delivery  to  the  vendee  she 
was  attached  by  creditors  of  the  yendor  resident  in  Louisiana. 
By  the  common  law  (prevailing  in  Virginia),  it  was  argued, 
a  sale  of  goods  is,  or  may  be,  complete  without  delivery,  if  de* 
livery  is  impossible  at  the  time  and  is  made  within  a  reasonable 
time  after  it  becomes  possible.  On  the  other  hand,  by  the  civil 
law  (prevailing  in  Louisiana),  delivery  is  absolutely  essential  to 
a  valid  title  in  the  purchaser.  The  vendor's  creditors,  attaching 
the  ship  before  any  delivery  to  the  vendee,  claimed  that  the 
title  was  still  in  the  vendor  (under  the  Louisiana  law),  and  that 
they  took  priority  over  the  vendee.  The  vendee  claimed  that  he 
had  already,  before  the  attachment,  acquired  a  good  tide  under 
the  law  of  Virginia  (lex  loci  contractus).  There  being  thoa 
a  conflict  between  the  '^ proper  law ''  on  the  one  side  and  the  lex 
fori  et  situs  on  the  other,  the  court  held  that  since  the  attaching 
creditors  were  citizens  of  Louisiana  and  would  be  injured  by  the 

^  It  is  otherwise  where  the  tnmsfer  is  compultorp^  as  in  inTolnntaiy  uagtk* 
ments  in  benkmptcj.    See  poet,  §§  187,  188. 

•  Olivier  v.  Townee,  14  Mart  (La.)  98.  See  abo  Union  Bank  v.  Hartwdl, 
H  Ala.  879,  4  So.  156,  157. 
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•nforoement  of  the  Vir^nia  bur,  tlie  law  of  tbe  fonun  most  be 
subetitated,  and  the  attachment  was  accordingly  sustained* 

In  contrast  with  this  another  Louisiana  case  may  be  pre- 
sented. In  Thnret  v.  Jenkins^*  the  circumstances  were  similar 
to  those  above  giveni  except  that  the  ship  was  <U  sea  at  the  time 
of  the  transfer.  It  was  attached  by  the  yandor's  creditors  upon 
reaching  port  in  Louisiana.  The  court,  dismissing  the  attach- 
ment and  upholding  the  '^proper  law/'  said:  '^In  transferring 
the  ship,  it  did  not  work  any  injury  to  tbe  rights  of  the  people 
of  another  country;  it  did  not  transfer  the  property  of  a  thing 
within  the  jurisdiction  of  another  goyemment.  If  two  persons 
in  any  country  choose  to  bargain  as  to  the  property  which  one 
of  them  has  in  a  chattel,  not  within  the  jurisdiction  of  the  placci 
they  cannot  expect  that  tbe  rights  of  persons  in  the  country  in 
which  the  chattel  is  will  be  permitted  to  be  affected  by  their 
contract.  But  if  the  chattel  be  at  sea,  or  in  any  other  place,  if 
any  there  be,  in  which  the  law  of  no  particular  country  prevails, 
the  bargain  will  have  its  full  effect  eo  inttavUf  as  to  the  whole 
world.  And  the  circumstance  of  the  chattel  being  afterwards 
brought  into  a  country,  according  to  the  laws  of  which  the  sale 
would  be  invalid,  would  not  affect  it.'' 

A  fortiori  would  this  be  true  if  the  chattel  were  in  the  locus 
contractus  at  the  time  of  the  transfer  (which  is  valid  there),  and 
were  afterwards  brought  by  the  vendee  into  another  Stafce,  ac- 
cording to  whose  law  the  sale,  if  made  there,  would  be  invalid. 
In  such  case  the  lex  loci  contractus  should  clearly  prevail  over 
the  lex  fori.* 

So  also  cases  may  be  found  holding  that  where  the  policy  of 
the  forum  and  situs  would  be  contravened  by  the  enforcement 
of  the  lex  loci  contractus,  the  latter  must  give  way  to  the 
former  law.* 

Upon  principle,  it  would  seem,  in  these  cases,  if  the  suit 
should  be  instituted  in  the  locus  contractus  and  not  in  the  State 

•  7  Hart.  (La.)  818, 12  Am.  Dec  508. 

V  DavU  V.  Williams,  78  Miaa.  708,  19  Ba  852;  Walker  v.  Haraeillea,  70 
Miaa.  284,  12  So.  211 ;  Bank  v.  Lee,  18  Pet  107. 

«  MatthewB  v.  lioyd,  89  Ky.  825, 18  a  W.  108.  See  Hoyt  v.  Thompson, 
19  N.  Y.  207. 
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where  the  chattel  is  situated  (such  cases  would  be  rare),  that 
the  court  should  follow  the  lex  loci  contractus,  the  lex  situs  of 
the  property  usually  governing  only  because  it  is  also  the  forum. 
Hence  when,  instead  of  the  forum  and  the  situs  at  the  time  of 
the  transfer  being  identical,  it  is  the  locus  contractus  and  the 
forum  that  are  identical,  the  exceptional  operation  of  the  law  of 
the  actual  situs  of  the  property  at  the  time  of  the  transfer  should 
cease,  and  the  lex  loci  contractus  should  reign  supreme.*  And 
so,  if  the  forum  is  a  third  State,  neither  the  situs  nor  the  locus 
contractus^ 

§  130.  Bale  of  Feraonalty,  with  Reservation  of  Title  In 
Vendor.  —  At  common  law  a  reservation  of  title  in  the  vendor 
of  a  chattel  until  the  purchase  price  is  paid  is  sustained  even 
as  against  a  purchaser  from  the  vendee  for  value  and  without 
notice  of  such  reservation.  But  in  many  States  by  statute 
the  reservation  is  void  as  against  third  persons  unless  it  is 
recorded. 

If  therefore  we  suppose  a  chattel  sold  with  such  reservation 
in  one  State  while  the  chattel  is  actually  situated  in  another 
State  subject  to  a  different  law,  or  is  subsequently  removed 
thither  by  the  vendee,  where  it  is  afterwards  sold  by  the  vendee 
to  a  purchaser  for  value  and  without  notice  of  the  reservation, 
which  law  is  to  govern  the  title  of  the  vendee's  purchaser  ? 

The  policy  of  the  laws  which  set  at  nought  the  contract  for 
the  reservation  of  the  title  in  favor  of  creditors  of  and  purchasers 
from  the  vendee,  must  be  kept  in  mind  in  the  solution  of  this 
question.     Some  avoid  the  reservation  of  title  absolutely  as 

•  See  Martin  v.  HU1»  12  Barb.  (N.  Y.)  681,  633;  Edgerly  v.  Bush,  81 
K.  Y.  199;  Hornthall  v,  Barwell,  109  N.  C.  10,  13  S.  E.  721;  Boehmev. 
Ball,  51  N.  J.  £q.  574,  26  Atl.  832.  This  resalt  however  is  denied  in  one 
New  York  case,  in  which  it  was  held  that  even  though  the  suit  was  brought 
in  the  locus  contractus,  the  transfer  being  valid  there,  it  would  not  be  sus- 
tained if  invalid  by  the  law  of  the  actual  situs  of  the  chattels  at  the  time  of 
the  transfer.  This  case  would  seem  to  go  too  far  in  support  of  the  lex  situs. 
Guillander  o.  Howell,  35  N.  Y.  657.  Mr.  Wharton  also  goes  to  great  lengths 
in  giving  effect  to  the  lex  situs,  claiming  that  it  is  the  "  proper  law."  Whart 
Confl.  L.  §§  297  et  seq.  The  true  rule  is  that  the  law  of  the  actual  situs  is 
effsctive  only  when  it  is  also  the  lex  fori,  the  lex  loci  contractus,  or  the  lex 
domiciliL    Standing  alone,  it  is  of  no  significance. 
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against  such  creditors  and  purchasers;^  while  others  avoid  it 
as  to  such  third  persons,  unless  the  reservation  is  in  writing  and 
recorded.'  The  purpose  of  these  laws  is  to  protect  persons  within 
the  State  where  they  are  in  force  in  advancing  money  to  the 
vendee  on  the  faith  of  an  apparently  complete  title  which  is  in 
reality  defective,  or  in  their  purchasing  the  chattel  from  the  ven- 
dee upon  the  faith  of  his  title.  It  is  not  the  purpose  of  such  a 
law  to  protect  third  persons  dealing  with  the  property  beyond 
the  limits  of  the  State,  for  with  respect  tcTsuch  dealings  that 
State  has  no  authority  to  legislate.  On  the  other  hand  it  would 
seem  to  be  the  policy  of  these  laws  to  embrace  all  dealings  by 
third  persons  with  the  property  situated  within  the  limits  of 
their  authority,  regardless  of  the  law  of  the  place  where  the 
vendee  obtained  the  property  and  regardless  of  the  question 
whether  or  not  by  that  law  the  reservation  of  title  in  the  ven- 
dor is  valid  as  against  third  persons. 

Thus  it  will  be  seen  that  the  real  scope  of  these  laws  when 
they  exist  in  a  particular  State  is  to  embrace  all  personalty 
within  that  State,  whether  the  vendor's  reservation  of  title  was 
created  there  or  elsewhere;  and  they  do  not  apply  to  personalty 
elsewhere,  or  to  dealings  therewith  elsewhere  by  third  parties, 
even  though  the  original  sale  and  reservation  of  title  took  place 
in  the  former  State. 

It  follows  from  what  has  been  said  and  from  the  policy  of 
these  laws  invalidating  reservations  of  title  in  the  vendor  as 
against  creditors  of  and  purchasers  from  the  vendee,  that  it  is 
usually  the  law  of  the  State  where  the  purchaser  buys  from  the 
vendee  or  where  his  creditors  seek  to  subject  his  interest  that 
will  determine  the  validity  of  the  vendor's  reservation  of  title, 
the  law  of  the  place  of  the  vendor's  contract  of  sale  being  im- 
material. And  this  is  true  whether  the  chattel  sold  is  situated 
at  the  time  of  the  transfer  in,  or  is  subsequently  removed  by  the 
vendee  into,  the  State  where  the  subsequent  dealings  occur. 
Ordinarily,  therefore,  in  such  cases,  it  is  safe  to  follow  the  rule 

^  See  Marvin  Safe  Ck>.  v.  Norton,  48  N.  J.  L.  412,  57  Am.  Rep.  566,  7  Atl. 
418. 

<  See  Pnbiie  Parks  Amusement  Co.  v.  Carriage  Ca,  64  Ark.  29,  40  S.  W. 
582. 
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that  the  law  of  the  plaoe  where  the  eiubeequefiU  dealings  oeeur 
will  govern.* 

Thus,  in  Her^y  v,  Looomotiye  Works,^  a  Shode  Island  com- 
pany delivered  a  locomotive  in  Bhode  Island  to  a  contractor  on 
a  railroad  in  Illinois^  reserving  the  title  until  the  payment  of 
the  price.  By  the  law  of  Bhode  Island  the  reservation  of  title 
was  valid  as  f^inst  suhsequent  creditors  of  the  vendee.  By 
the  law  of  Illinois  it  was  invalid  as  against  them  until  recorded. 
The  engine  was  attached  in  Illinois  by  subsequent  creditors  el 
the  vendee,  and  sold  to  Hervey.  In  a  contest  between  Hervey 
and  the  vendor,  it  was  held  that  the  law  of  Illinois  must  gov* 
em.  Here  the  reservation  of  title  was  vaUd  by  the  lex  loci 
contractus,  but  invalid  by  the  law  of  die  place  where  the  sub- 
sequent dealings  therewith  were  had. 

On  the  other  hand,  in  Weinstein  v,  Freyer,*  die  circumstances 
were  just  reversed,  but  the  same  law  was  held  to  govern.  In 
that  case  the  vendor  sold  the  vendee  a  piano  in  Georgia,  reserv- 
ing title.  By  the  law  of  Georgia,  such  a  reservation  was  in- 
valid as  to  purchasers  from  the  vendee,  unless  recorded.  In 
this  case  there  was  no  recordation.  Then  the  vendee  removed 
the  chattel  to  Alabama,  and  there  sold  it  to  a  bona  fide  poi^ 
chaser.  The  common  law,  prevailing  in  Alabama,  held  such  res* 
ervation  valid,  without  recordation.  It  was  held  that  the  rights 
of  the  vendee's  purchaser  were  to  be  determined  by  the  law  of 
Alabama;  that  the  contract  reserving  the  title  in  the  vendor 
gave  the  vendee  a  defective  title  in  Georgia,  as  between  the 
parties ;  that  when  the  vendee  brought  the  piano  into  Alabama^ 
he  came  with  a  defective  title  under  the  Georgia  law;  that  when 
he  sold  the  piano  in  Alabama,  that  defect  had  not  been  cured 
by  the  Alabama  law,  which  recognized  the  vendor's  rights;  and 
that  the  vendee  could  convey  the  purchaser  no  better  title  than 
he  himself  possessed.* 

*  Hervey  v.  LooomotiTe  Works,  98  U.  8.  664 ;  Marrin  Safe  Ck>.  v.  Norton, 
48  N.  J.  L.  412,  57  Am.  Rep.  566,  7  AtL  418 ;  Weinstein  v.  Freyer,  98  Ala. 
257,  9  So.  285  ;  Pahlic  Parks  Amnaemeat  Oa  v.  Carriage  Go.,  64  Ark.  29,  40 
8.  W.  582 ;  The  Marina,  19  Fed.  760. 

«  98  U.  8.  664.  •  98  Ala.  257,  9  So.  265. 

•  See  also  Ifarrin  Safe  Co.  v.  Norton,  48  N.  J.  L.  412,  57  Am.  Bep.  666^ 
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§  131.  Donattons  Mottla  Gavia. — If  property,  transferred  by 
donation  mortU  eattsa,  is  situated  apart  from  the  dying  owner  in 
another  State,  in  determining  the  '' proper  law ''  to  govern  the 
validity  of  the  donation,  it  becomes  necessary  to  consider  whether 
it  shall  be  deemed  a  trans&r  inter  vivos  or  a  testamentary  dispo- 
sition. In  truth,  it  is  neither  the  one  nor  the  other,  though 
partaking  of  the  nature  of  both.  The  title  of  the  donee  is  not, 
strictly  speaking,  eontractucU,  since  the  transfer  is  conditional 
and  revocable,  nor  is  it,  in  strictness,  testamentary. 

But  in  ascertaining  the  '^proper  law ''  to  govern  such  a  trans* 
fer  it  is  not  so  necessary  to  observe  whether  the  transfer  is  con- 
tractual or  not,  as  to  observe  whether  it  is  the  result  of  the 
voluntary  act  of  the  owner.  If  it  is,  the  *' proper  law  "  will  be 
the  law  of  the  actual  situs  of  the  owner  at  the  time  of  the  trans- 
fer. On  the  other  hand  if  the  transfer  result  without  the  active 
participation  of  the  owner,  it  is  involuntary,  and  the  '^  proper 
law"  is  the  law  of  the  legal  situs  (or  domicil)  of  the  owner. 
Thus  a  title  arising  under  the  toUl  of  a  testator,  though  at  first 
glance  it  appears  to  be  the  result  of  the  testator's  voluntary  act, 
in  reality  takes  efEect  only  by  his  death  (an  involuntary  act), 
and  is  therefore  classed  with  involuntary  transfers,  to  be  regu- 
lated by  the  lex  domicilii  of  the  testator.^ 

Whether  a  donation  mortis  causa  is  to  be  considered  a  volun* 
tary  transaction,  like  a  conveyance,  to  be  regulated  by  the  law 
of  the  actual  situs  of  the  owner  (lex  loci  contractus),  or  whether 
it  is  to  be  deemed  an  involuntary  transfer,  like  a  will,  because 
not  taking  effect  until  the  donor's  death,  and  therefore  1,0  be  reg- 
ulated by  the  lex  domicilii,  is  still  a  doubtful  matter.  Only  one 
case  has  been  found  which  deals  with  the  question,  in  which  the 
view  was  taken  that  the  vendee's  title  vests  immediately  upon 
the  donation,**  but  that  the  title  is  defeasible  by  reclamation,  de- 
liverance from  the  peril,  etc. 

In  that  case,  the  decedent  was  domiciled  in  New  Hampshire. 
While  temporarily  in  Vermont,  he  was  taken  ill,  and  before  his 
death  delivered  certain  personalty  to  the  defendant  mortis  causa. 

7  Atl.  418 ;  Pablic  Vnks  Amusement  Go.  9.  Carriage  Co.,  S4  Ark.  29,  40  8.  W. 
1»82 ;  The  Marina,  19  Fed.  760. 
1  Post,  S  1^ 
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The  donation  was  valid  by  the  law  of  Vermont  where  it  was 
made,  but  the  law  of  New  Hampshire,  the  donor's  domicil,  re- 
quired that  such  donations  should  be  proved  by  the  testimony  of 
two  indifferent  witnesses,  upon  petition  by  the  donee  to  the  pro- 
bate court  to  establish  the  gift,  filed  within  sixty  days  after  the 
owner's  decease.  These  conditions  were  not  complied  with,  and 
the  question  arose  in  New  Hampshire  as  to  the  validity  of  the 
gift,  and  the  ''proper  law"  governing  it.  The  court  held  that 
the  donation  was  a  voluntary  and  contractual,  rather  than  a  tes- 
tamentary, disposition,  and  that  the  lex  loci  contractus,  not  the 
lex  domicilii,  was  the  proper  law.' 

§  132.  Chattel  Mortgages  —  Idena  upon  Personalty.  —  Chat- 
tel mortgages  are  voluntary,  though  qualified,  transfers,  and 
being  the  result  of  contract  are  governed  as  between  the  parties 
thereto,  like  other  contractual  transfers,  by  the  lex  loci  contrac- 
tus, not  by  the  lex  domicilii  of  the  owner,  nor  the  lex  situs  of 
the  chattels  unless  that  happens  to  be  identical  with  the  forum, 
as  will  usually  be  the  case.^ 

But  with  respect  to  creditors  of  and  purchasers  from  the  mort- 
gagor, if  the  chattels  are  situated  in  a  State  other  than  the  locus 
contractus  at  the  time  of  the  mortgage,  and  by  the  law  of  the 
actual  situs  and  forum  the  chattel  is  void  as  to  creditors  and 
purchasers,  the  lex  fori  et  situs  will  usually  be  substituted  for 
the  proper  law,  upon  the  ground  that  the  enforcement  of  the 

*  Emery  v.  Clongh,  68  K.  H.  552,  4  Atl.  796. 

1  In  many  of  the  cases,  the  hingaage  of  the  opinions  woold  seem  to  indicate 
that  the  Ux  domicilii  is  to  govern  as  between  the  parties,  bat  it  will  be  found 
in  these  cases  that  the  transfer  was  made  in  the  domicil  of  the  owner,  and 
hence  the  lex  loci  contractus  and  lex  domicilii  are  identical.  See  Green  v.  Van 
Boskirk,  5  Wall.  807,  311,  812  ;  Eanaga  v.  Taylor,  7  Ohio  St.  184,  70  Am.  Dec 
62 ;  Nichols  o.  Mass,  94  N.  Y.  160 ;  Martin  o.  Hill,  12  Barb.  (N.  T.)  681, 
688  ;  Langworthy  9.  Little,  12  Gosh.  (Mass.)  109  ;  Edgerly  o.  Bush,  81  N.  Y. 
199 ;  Homthall  v.  Burwell,  109  N.  C.  10,  18  S.  £.  721,  722;  Boehme  v.  Rail, 
51  N.  J.  Eq.  574,  26  Atl.  882  ;  Cronan  v.  Fox,  50  N.  J.  L.  417,  14  Atl.  119 ; 
Barker  v.  Stacy,  25  Miss.  477 ;  Ames  Iron  Works  v.  Wanen,  76  Ind.  512,  40 
Am.  Bep.  258,  259  ;  Fowler  u.  Bell  90  Tex.  150,  85  S.  W.  822 ;  Richardson 
V.  Shelby,  8  Okl.  68,  41  Pac.  378 ;  Bank  o.  Hill,  99  Tenn.  42,  41  S.  W.  849 ; 
Mackey  v.  PettQohn,  6  Kan.  App.  57,  49  Pao.  636 ;  Handley  v.  Harris,  48 
Kan.  606,  29  Pac  1145  ;  Miles  v.  Oden,  8  Mart  K.  s.  (La.)  214, 19  Am.  Deo. 
177.    See  Stirk  v.  Hamilton,  88  Me.  524,  22  Atl.  891. 
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proper  law  would  contravene  the  policy  of  the  forum  or  would 
work  a  detriment  to  its  dtizeiM.* 

In  Green  v.  Van  Boskirk/  a  leading  case,  Bates,  the  owner  of 
certain  iron  safes,  situated  in  Chicago,  executed  and  delivered 
in  New  York  to  Van  Buskirk  a  chattel  mortgage  upon  them. 
Afterwards  and  hefore  recordation  of  the  mortgage  as  the  law  of 
Illinois  required,  Green  attached  the  safes  in  Illinois  as  the 
property  of  Bates.  The  mortgage  was  valid  hy  the  law  of  New 
York  as  to  Green,  who  was  a  citizen  of  that  State,  hut  hy  the 
law  of  Illinois  it  was  invalid  as  to  him  until  recorded.  The 
Illinois  courts  sustained  the  attachment  and  ordered  the  safes  to 
he  sold  and  the  proceeds  paid  to  Green,  which  was  done.  Van 
Buskirk  afterwards  sued  Green  in  the  courts  of  New  York  for 
the  value  of  the  safes  upon  the  ground  that  the  property  helonged 
to  him  and  not  to  Bates,  under  the  law  of  New  York.  The  court 
held  that  by  the  law  of  New  York  the  property  was  Van  Bus- 
kirk's  and  permitted  him  to  recover  against  Green.^  From  this 
decision  an  appeal  was  taken  to  the  Supreme  Court  of  the  United 
States  upon  the  constitutional  ground  that  full  faith  and  credit 
had  not  been  shown  hy  the  New  York  courts  to  the  Illinois  judg- 
ment, and  upon  this  ground  the  decision  was  reversed.  The  Su- 
preme Court  held  that  Van  Buskirk  possessed  a  title  under  the 
law  of  New  York  equal  hut  net  superior  to  that  of  Green  under 
the  law  of  niinois;  and  that,  although  Van  Buskirk  was  not  a 
party  to  the  attachment  in  Illinois,  that  fact  did  not  permit  him 
to  set  up  anywhere  a  title  which  was  not  superior  to  that  of  the 
attaching  creditor.  In  this  case,  it  will  be  observed,  Green  was 
a  citizen  of  New  York,  not  of  Illinois.  The  court  of  Illinois 
proceeded  upon  the  supposition  that  the  intent  and  policy  of  the 

*  See  Green  v.  Van  Buskirk,  5  Wall.  807;  Smith  v.  Smith,  19  Gratt.  (Va.) 
546 ;  Chillingworth  v.  Eastern  Tinware  Co.,  66  Conn.  806,  38  Atl.  1009  ;  Miles 
V.  Oden,  8  Mart.  N.  R.  (La.)  214,  19  Am.  Dec.  177.  If  the  ground  of  the  ex- 
-oeption  is  the  upholding  of  a  general  policy  of  the  forum,  the  citizenship  of  the 
third  parties  is  immaterial.  The  operation  of  the  lex  situs  is  just  as  extensiTe 
as  the  legislature  intended  it  should  be,  no  more  and  no  less.  See  Green  9. 
Tan  Buskirk,  6  WalL  807;  Miles  v.  Oden,  8  Mart  N.  s.  (La.)  214,  19  Am. 
Pec.  177. 

»  6  Wall.  807;  s.  c.  7  Wall.  189. 

«  Van  Buskirk  v.  Warren,  2  Reyes  (N.  Y.)>  lld« 

20 
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Illinois  statutes  of  registry  was  not  merely  to  protect  its  own 
citizens  against  secret  liens,  but  to  prohibit  such  liens  altogether 
in  that  State.  And  the  Supreme  Court  afBrmed  the  sorereign 
right  of  the  State  of  Illinois  to  deal  with  property  within  its 
limits  in  whatever  manner  it  should  see  fit,  though  the  owner 
lived  and  contracted  elsewhere  with  reference  to  the  property,  at 
the  same  time  admitting  the  equally  sovereign  right  of  the  State 
of  New  York  to  make  such  regulations  as  it  should  deem  proper 
touching  the  persons,  transactions,  or  property  within  its  limits. 
But  the  right  of  New  York  was  only  equal  to  that  of  Illinoisi 
not  superior  to  it. 

On  the  other  hand,  where  a  transfer  of  chattels  in  one  State  is 
alleged  as  the  result  of  a  contract  made  in  another,  the  fact 
that  the  transfer  is  valid  under  the  law  of  the  actual  situs  of  the 
chattels  cannot  make  it  a  valid  agreement,  if  invalid  by  the  lex 
loci  contractus.  In  other  words,  the  lex  situs  cannot  make  that 
a  valid  executed  contract  which  is  no  oantrctet  at  the  time  and 
place  it  is  entered  into. 

Thus,  in  Wattson  v.  Campbell,*  a  chattel  mortgage  was  ex- 
ecuted in  Pennsylvania  upon  a  ship  situated  in  New  York.  By 
the  law  of  Pennsylvania  such  a  mortgage  was  invalid  as  to 
creditors  if  unaccompanied  by  actual  change  of  possession.  Be- 
fore the  mortgagee  obtained  possession  the  vessel  was  attached 
in  New  York  by  a  Pennsylvania  creditor.  The  court  held  that 
the  lex  loci  contractus,  not  the  lex  situs,  should  govern. 

Most  of  the  cases  however  present  the  question  as  to  the  law 
to  be  applied  in  cases  where  the  property  mortgaged  was  at  the 
time  of  the  mortgage  in  the  locus  contractus,  but  was  subse^ 
qtiently  removed  to  another  State  without  the  consent  of  the 
mortgagee,  the  mortgage  being  valid  as  to  the  whole  world  by 
the  lex  loci  contractus,  but  invalid  as  to  third  persons  by  the 
law  of  the  State  to  which  the  chattels  have  been  removed,  which 
will  also  in  most  instances  be  the  forum.     It  will  be  observed 

*  88  N.  T.  153.  Bat  if  the  invalidity  is  created  by  a  statute  of  the  locus 
eontraotuB,  which  has  no  exterritorial  force,  such  as  an  insolTsnt  or  a  penal 
law,  it  has  been  held  that  the  invalidity  will  not  be  regarded  in  other  States. 
Hoyt  V.  Thompson,  19  N.  T.  207  ;  Scoville  v.  Gaufield,  U  Johns.  (K.  T.) 
888. 
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that  we  now  have  on  the  side  of  the  vcUidity  of  the  mortgage  as 
against  third  persons  the  lex  loci  contractus  and  the  lex  situs  of 
the  chattels  at  the  time  of  the  transfer,  while  on  the  side  of  its 
invalidity  as  to  third  persons  we  hare  the  law  of  the  actual 
situs  at  the  time  the  mortgagor's  creditors  suhject  the  property 
or  the  property  is  purchased  from  him  and  (usually)  the  lex 
fori. 

The  decided  weight  of  authority  is  in  faror  of  the  view  that 
since  the  actual  situs  of  the  chattels  at  the  time  of  the  transfer 
coincides  with  the  lex  loci  contractus,  and  since  by  those  united 
laws  the  mortgagee  takes  a  title  valid  as  against  the  whole 
world,  no  subsequent  removal  of  the  chattel  without  the  mort* 
gagee's  consent  into  the  dominion  of  a  difiEerent  law  will  divest, 
in  whole  or  in  part,  the  mortgagee's  title  once  vested  thus  as 
against  the  world  under  the  law  of  the  only  State  which  at  the 
time  of  the  transfer  could  possibly  have  exercised  any  sover- 
eignty over  the  transaction.  Under  such  circumstances,  the  lex 
loci  contractus  should  prevail  over  every  other  law.* 

Especially  has  this  view  been  taken  where  the  question  arises 
in  the  locus  contractus,  so  that  the  locus  contractus,  the  former 
situs  of  the  property,  and  the  forum  all  coincide.* 

Thus,  in  Edgerly  v.  Bush,*  a  mortgage  of  horses  situated  in 

•  Barker  o.  Stacy,  25  Miss.  476,  477 ;  Ames  Iron  Woiks  v.  Wanen,  76 
Ind.  612,  40  Am.  Rep.  258,  259  ;  Nichols  9.  Maae,  94  K.  Y.  160 ;  Langworthy 
V.  litUe,  12  Cosh.  (Haas.)  109 ;  Bank  v.  Hill,  99  Teim.  42,  41  S.  W.  849 ; 
Rtchardaon  v.  Shelby,  8  OkL  68,  41  Pac  878 ;  Handley  9.  Hania,  48  Kan. 
606,  29  Pac.  1145 ;  Eanaga  v.  Taylor,  7  Ohio  St  184, 70  Am.  Dec  62 ;  Mnm- 
Ibrd  9.  Otnty,  50  lU.  870,  99  Am.  Dea  525,  529;  Oraig  v.  Williama,  90  Ya. 
500,  505  ;  Bank  v,  Lee,  18  Pet.  107.  But  there  are  a  few  casea  which  regard 
a  chattel  mortgage  as  a  mare  Zim,  not  as  a  transfer  of  title.  These  cases  hold 
that  the  lien  given  by  the  lez  loci  contraotoa,  ihoogh  valid,  as  between  the 
parties,  in  other  States  whither  the  chattels  are  removed,  will  not  be  given 
priority  over  the  claims  of  third  parties  recognized  by  the  law  of  the  last  sitoi 
of  the  chattels  and  of  the  fomm.  See  Corbett  v.  littlefteld,  84  Mich.  80,  47 
IT.  W.  581,  22  Am.  St.  Bop.  681 ;  Oronan  o.  Fox,  60  N.  J.  L.  417,  14  AtL 
119.  See  Hervey  v.  Loeomotivs  Worin,  98  U.  8.  664;  Walworth  v,  Harris^ 
129  U.  S.  866. 

7  Edgerly  v.  Bash,  81  N.  Y.  199 ;  Martin  v.  Hill,  12  Bwrh.  (N.  Y.)  681 1 
Honthall  v.  Bnrwell,  109  N.  a  10, 18  S.  £.  72L 

•  81  N.  Y.  199. 
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Kew  York  was  there  executed,  which  was  valid  under  the  laws 
of  New  York  against  the  world.  The  mortgagor  subsequently 
carried  the  horses  to  Canada  and  had  them  sold  there  in 
market  overt  by  a  horse  trader.  They  were  sold  to  a  party  in 
Canada^  who  there  sold  them  to  the  defendant,  a  resident  of 
New  York.  The  mortgagee  sued  the  defendant  in  New  York 
for  the  conversion  of  the  horses.  By  the  law  of  Canada  a  sale 
in  market  overt  passed  an  unimpeachable  title.  The  court  held 
that  the  New  York  law  should  govern,  and  that  the  action 
might  ba»  maintained. 

The  case  of  Homthall  v.  Burwell,*  though  somewhat  similar 
to  Edgerly  v.  Bush,  presents  one  important  variation  from  it. 
In  the  North  Carolina  case,  a  mortgage  was  executed  and  duly 
recorded  in  North  Carolina  upon  certain  horses  there  situated. 
The  mortgagor  subsequently  took  the  horses  into  Yii^nia, 
where  they  were  seized  and  sold  under  an  attachment  sued  out 
by  creditors  of  the  mortgagor.  The  mortgagee  thereupon  sued 
the  attaching  creditors  in  North  Carolina  to  recover  the  debt 
secured  by  the  mortgage,  and  the  court  held  that  he  was  enti- 
tled to  recover.  This  case  is  more  complicated  than  Edgerly 
V.  Bush,  in  that  the  element  of  a  judicial  proceeding  in  an- 
other State  is  here  presented,  which,  under  the  '^full  faith  and 
credit "  clause  of  the  federal  constitution,  must  be  given  the 
same  effect  in  other  States  as  in  the  State  in  which  it  is  ren* 
dered.  The  court,  in  Homthall  v.  Burwell,  notices  these  prin- 
ciples, but  holds  that  they  did  not  apply,  because  the  judgment 
in  the  attachment  proceeding  would  have  been  deemed  void 
even  in  Virginia,  since  the  mortgagee  was  not  a  party,  and 
his  title  had  been  perfected  in  North  Carolina  as  against  the 
world,  and  could  not  be  divested  by  the  act  of  a  third  per- 
son.^ This  case  differs  from  Green  v.  Van  Buskirk,  above 
cited,  in  that  here  the  North  Carolina  title  was  not  only  equal, 

•  109  N.  0. 10, 18  a  £.  721.  The  case  of  Martin  o.  Hill,  12  Barb.  (N.  T.) 
681,  exhibits  a  similar  state  of  facts,  ezoept  that  in  the  latter  case  the  ofllcer 
levying  the  attachment  was  the  defendant,  instead  of  the  attaching  creditor. 
The  same  result  was  reached  in  both  cases. 

v^  See  Mumford  v.  Canty,  50  DL  870,  99  Am.  Dec  525 ;  0raig9.  WUUamsb 
90  Ya.  500. 
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but  superior,  to  the  claim  of  the  attaching  creditor  under  the 
Virginia  law. 

A  distinction  is  to  be  obserred  between  a  transfer  of  title  and 
a  mere  lien.  With  respect  to  liens  on  personalty,  whether  ac- 
quired by  the  contract  of  the  parties, "or  by  implication  of  law," 
it  may  be  laid  down  as  a  general  proposition  that  while  the  lex 
loci  contractus  will  regulate  them  as  between  the  parties,  regard- 
less of  the  lex  situs  of  the  chattels,  as  part  of  the  effect  or  obli- 
gation of  the  transfer,"  yet  when  the  question  is  whether  the 
lien  shall  take  priority  oyer  the  claims  of  other  persqi^s,  the  lex 
loci  contractus  must  yield  to  the  law  of  the  situs  and  the 
forum.** 

§  133.  Voluntary  Aiwlgnnienti  for  Benefit  of  Credltom  — 
Oeneral  Principles.  — -  Assignments  for  the  benefit  of  creditors 
may  be  divided  into  two  classes,  -^  those  which  result  from  the 
voluntary  transfer  by  contract  of  the  insolvent  debtor,  and  those 
which  result  from  an  involuntary  or  compulsory  transfer  by  the 
act  and  operation  of  law  to  persons  named  by  the  law,  as  in  the 

u  Corbett  v.  Littlefield,  84  Mich.  80,  47  N.  W.  581,  22  Am.  St.  Bep.  681. 

u  Erman  p.  Lehman,  47  La.  Ann.  1651, 18  So.  650. 

^  Erman  o,  Lehman,  47  La.  Ann.  1651, 18  So.  650 ;  Newman  v.  Cannon, 
43  La.  Ann.  712,  9  So.  439  (cases  of  ''vendor's  privilege"). 

^*  See  Harrison  v,  Sterry,  5  Or.  289,  298 ;  Hervey  v.  Locomotive  Works, 
93  U.  S.  664  ;  Corbett  o.  Littlefield,  84  Mich.  30,  47  K.  W.  581,  22  Am.  St. 
Rep.  681.  Bat  see  Walworth  v.  Harris,  129  U.  8.  355.  In  the  last  case,  the 
lien  did  not  arise  by  contract  bat  by  a  statate  of  Arkansas.  It  was  a  lien  apon 
crops  for  rent.  The  crops  were  in  Arkansas  when  the  lien  for  rent  attached, 
and  ArkaTuaa  too*  the  forttm.  The  lessee  consigned  the  crop  to  a  creditor  of 
his  in  Louisiana,  to  whom  he  had  given  a  deed  of  trast  upon  his  crops  to  se- 
care  advances,  the  creditor  having  no  notice  of  the  lien  for  rent.  The  lessor 
sought  in  Arkansas  to  enjoin  the  trostee  in  the  deed  of  trust  from  selling  the 
crops,  but  the  Supreme  Court  held  that  the  title  obtained  by  the  Louisiana 
consignees  was  superior  to  the  lien  for  rent  conferred  by  the  Arkansas  statutes. 
If  Louisiana  had  been  the  foram,  the  rationale  of  this  decision  would  be  easily 
discernible.  But  with  the  suit  brought  in  an  Arkansas  court  (a  federal  court, 
it  is  true,  but  none  the  less  sitting  to  enforce  the  municipal  law  of  Arkansas), 
and  the  chattels  situated  there  at  the  time  the  lien  attached^  it  is  difficult  to 
discern  the  principle  upon  which  the  decision  was  reached.  The  fact  that  the 
lien  was  statutory  and  not  contractual  might  be  a  good  reason  for  not  giving 
it  an  exterritorial  effect ;  but  why  should  it  not  have  been  recognized  in 
Arkansas  T 
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ease  of  statatory  aasignments  to  assignees  in  bankrnptoj  and 
insolvency.  It  is  our  purpose  here  to  examine  the  law  regu- 
lating the  former  class  only.  The  latter  subject  will  be  dis- 
cussed hereafter.^  SufSce  it  to  say  that  the  distinction  between 
the  two  is  clearly  recognized  by  most  of  the  decisions.' 

For  the  very  reason  that  these  assignments  are  voluntary  and 
contractual,  they  are  subject  to  principles  analogous  to  those 
controlling  absolute  conveyances  and  transfers  of  personalty, 
save  only  that,  since  they  are  primarily  made  for  the  benefit  of 
creditors,  questions  as  to  the  rights  of  the  grantor's  creditors 
are  much  more  likely  to  arise  than  in  cases  of  absolute  transfer. 
But  here,  as  there,  the  general  leading  principle  is  that  the  lex 
loei  contractus  is  the  ^'proper  law"  to  regulate  the  transfer, 
though  the  property  conveyed  thereby  is  situated  elsewhere, 
except  when  the  enforcement  of  the  lex  loci  contractus  would 
contravene  the  established  policy  of  the  actual  situs  and  forum, 
or  would  result  in  injury  or  injustice  to  its  citizens.*  It  is  also 
true  here,  as  there,  that  many  of  the  decisions  use  language 
indicating  that  it  is  the  lex  domicilii,  not  the  lex  loci  con- 
tractus, that  is  the  ^^  proper  law.''    But  it  is  believed  that  in 

I  See  post,  SS  187, 188. 

*  Crapo  9.  Kelly,  Id  WalL  610,  622;  Barnett  9.  Kinney,  147  U.  S.  476, 
481 ;  Williams  v.  Dry  Goods  Co.,  4  OkL  145,  48  Pac  1148,  1150,  1151 ; 
Frank  v,  Bobbitt,  155  Biass.  112, 115  ;  May  v.  Wannemacher,  111  Mass.  202, 
208 ;  May  o.  Bank,  122  111.  551,  18  N.  £.  806,  807 ;  Barth  v.  Backna,  140 
N.  Y.  280,  285 ;  Moore  v.  WUlett,  85  BarK  (N.  Y.)  663 ;  Long  v.  Girdwood, 
150  Penn.  St.  418,  24  AtL  711,  28  L.  R.  A.  88,  note;  Speed  v.  May,  17 
Penn.  St  91,  94,  55  Am.  Deo.  540 ;  Milne  v,  Moreton,  6  Binn.  (Penn.)  858, 
861,  869,  6  Am.  Dec.  466 ;  Batler  o.  Wendell,  57  Mich.  62,  28  N.  W.  460, 
462,  58  Am.  Bep.  829 ;  Egbert  v.  Baker,  68  Conn.  819,  20  Atl.  466,  467 ; 
Hervey  r.  Edens,  66  Tex.  420,  6  a  W.  806,  809;  Walters  9,  Whitlock,  9  Ha. 
86,  76  Am.  Dec.  607,  608. 

*  BameU  9.  Kinney,  147  IT.  S.  476 ;  Frank  o.  Bobbitt,  155  Mass.  112, 
115  ;  May  v.  Wannemacher,  111  Mass.  202,  208 ;  Williams  o.  Dry  Goods  Co., 
4  Okl.  145,  48  Pac.  1148,  1150 ;  Batler  o.  Wendell,  57  Mich.  62,  58  Am. 
Bep.  829,  28  N.  W.  460,  462;  Egbert  r.  Baker,  58  Conn.  819,  20  AtL  466; 
In  re  Dalpay,  41  Minn.  582,  48  N.  W.  564;  Law  v.  MlUs,  18  Penn.  St  185 ; 
Speed  9.  May,  17  Penn.  St  91,  94,  55  Am.  Dec.  540 ;  Fnller  v.  Steigtitz,  27 
Ohio  St  855,  22  Am.  Rep.  812 ;  Walters  9.  Whitlock,  9  Fla.  86,  76  Am.  Dec 
607;  Schnler  v.  Israel,  27  Fed.  851 ;  Atherton  Ca  9.  Ives,  20  Fed.  894. 
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all  these  cases  the  assignment  was  made  at  the  domicil,  or  else 
the  statement  is  a  mere  dictum. « 

Furthermore,  if  land  situated  abroad  is  the  subject  of  the 
assignment,  notwithstanding  the  general  principle  that  the  lex 
situs  governs  the  validity  and  effect  of  all  transfers  of  real 
estate,  the  better  opinion  is  that,  so  far  as  the  mere  effect  of  the 
assignment  as  such  is  concerned,  it  is  to  be  governed  also  by 
the  lex  loci  contractus.  The  lex  situs  of  the  land,  it  is  true, 
will  govern  so  far  as  to  determine  the  effect  of  the  assignment 
in  operating  to  pass  the  titU  to  the  assignee :  it  must  be  such  a 
conveyance,  in  respect  to  the  parties,  the  form,  and  the  sub* 
stance,  as  would  operate  to  transfer  the  title  to  land  under  the 
lex  situs.  But  these  points  being  settled,  it  does  not  necessarily 
follow,  because  the  deed  would  fail  as  an  alignment  for  the 
benefit  of  creditors^  if  executed  in  the  situs  of  the  land,  that  it 
will  there  be  considered  invalid  if  valid  by  the  lex  loci  con- 
tractus. In  other  words,  its  validity  as  a  conveyance  to  pass 
title  must  be  determined  by  the  lex  situs,  but  its  effect  as  an 
aesignmemt  is  to  be  determined  by  the  lex  loci  contractus,  unless 
the  enforcement  of  the  lex  loci  contractus  would  contravene  the 
policy  of  the  situs  (and  forum),  or  would  injure  its  citizens.* 

*  See  Cole  o.  CunmngliaxD,  138  U.  S.  107,  12S ;  Speed  9.  May,  17  Penn. 
St.  91,  65  Am.  Dec  540 ;  Barth  v.  Backus,  140  N.  T.  280,  284,  235  ;  Ocker- 
man  v.  Cross,  54  N.  Y.  29,  82 ;  Goillander  «.  Howell,  35  N.  Y.  657,  658  ; 
Moore  v.  Land  Co.,  82  Md.  288,  88  Ad.  641,  642;  Fuller  v.  Steiglitz,  27 
Ohio  St.  855,  22  Am.  Bep.  812. 

*  Ante,  S  11 ;  Bentley  o.  Whittem^re,  19  N.  J.  Eq.  462,  97  Am.  Deo.  671, 
675 ;  Williams  o.  Dry  Goods  Co.,  4  Okl.  145,  48  Pac.  1148, 1151;  May  v. 
Bank,  122  111.  551,  18  N.  E.  806 ;  JuiUiard  9.  May,  130  IlL  87,  22  N.  S. 
477;  Henrey  v.  Edens,  66  Tex.  420,  6  S.  W.  806 ;  Thurston  v,  Bosenfield,  42 
Mo.  474,  97  Am.  Dec.  851 ;  Chafee  9.  Bank,  71  Me.  514,  36  Am.  Rep.  845. 
But  some  of  the  decisions  are  uncompromising  in  holding  that  the  lex  situs  of 
the  realty  is  to  control  under  all  circamstances.  See  Loving  9.  Pairo,  10  la. 
882,  77  Am.  Dec.  108;  Moore  9.  Church,  70  U.  208,  59  Am.  Rep*  489 ;  Bank 
9.  Stelling,  81' S.  C.  860,  9  S.  £.  1028.  So  far  as  principle  is  concerned,  the 
difference  between  these  two  lines  of  decision  is  more  apparent  than  reaL  It 
is  in  reality  a  question  of  the  construction  of  the  statutes  of  the  situs,  and  of 
the  importance  to  be  attached  to  their  policy.  Both  linesi  of  decision  agree 
that  the  lex  situs  is  the  final  arbiter,  but  they  diveige  upon  the  question  as 
to  what  are  the  requirementa  of  the  lex  situs  in  respect  to  /breign  assign- 
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Tbe  same  general  rule  is  also  applicable  where  the  subject  of 
the  assignment  is  a  ckose  in  action.  Subject  to  the  exceptions 
already  mentioned,  the  lex  loci  contractus  is  the  ^'proper  law/' 
and  will  control.* 

If  at  the  time  of  the  transfer  the  property  passing  under  the 
assignment  is  situated  in  the  locus  contractus^  the  assignment 
being  good  there,  the  subsequent  removal  of  the  property  into 
another  State,  by  whose  law  the  assignment  is  invalid,  will  not 
affect  the  operation  of  the  lex  loci  contractus ;  and  it  seems  that 
this  is  true,  whether  or  not  the  assignee  has  actually  acquired 
possession  of  the  property  prior  to  the  removal.  The  union 
of  the  lex  loci  contractus  and  the  lex  situs  at  the  time  of  the 
assignment  bestows  upon  the  assignee  a  title  unimpeachable  even 
in  the  courts  of  the  State  whither  the  property  is  removed.' 

In  the  following  sections  we  will  consider  the  cases  in  which 
the  ''proper  law  '*  will  be  substituted  by  the  lex  fori  et  situs. 

§  134.  What  Creditors  may  Attack  a  Voluntary  Assign* 
ment.  —  The  mere  fact  that  an  assignment,  valid  where  made, 
would  have  been  invalid  if  the  assignment  had  been  made  in 
the  situs,  does  not  of  itself  necessarily  lead  the  courts  of  the 
situs  to  pronounce  it  invalid.  The  lex  loci  contractus  is  the 
proper  law,  and  will  prevail,  unless  one  of  two  states  of  facts 
exists.  The  lex  fori  et  situs  may  be  substituted  for  the  proper 
law,  and  may  invalidate  an  assignment  valid  where  made 
(though  it  will  not  valida/te  an  assignment  invalid  where 
made)  in  the  following  cases :  (1)  Where  the  creditors  attack- 
ing the  assignment  are  citizens  of  the  forum,  and  rely  upon 

ments.  Is  the  lex  aitus  to  be  applied  iiterally  in  the  case  of  assignments 
made  in  another  State  as  well  as  in  the  case  of  domestic  assignments,  or  is 
the  lex  sitas  intended  to  apply  only  to  assignments  made  in  the  situs  T  See 
Bentley  v.  Whittemore,  19  N.  J.  £q.  462,  97  Am.  Dec.  671,  675 ;  Chafee  v. 
Bank,  71  Me.  514,  36  Am.  Bep.  845,  851. 

«  Black  9.  Zacharie,  8  How.  488,  511 ;  Bntler  v.  Wendell,  57  Mich.  62,  28 
K.  W.  460,  58  Am.  Bep.  329 ;  Ingraham  v.  Geyer,  18  Mass.  146  ;  Speed  v^ 
May,  17  Penn.  St.  91,  55  Am.  Dec.  540 ;  Woodward  v.  Brooks,  123  111.  222, 
20  N.  E.  685  ;  Eghert  v.  Baker,  58  Conn.  819,  20  Atl.  466 ;  Askew  v.  Bank, 
88  Mo.  366,  58  Am.  Bep.  590 ;  In  re  Dalpay,  41  Minn.  532,  43  N.  W.  564. 

7  May  V.  Wannemacher,  111  Mass.  202,  209;  Moore  r.  Willett,  85  BarU 
(K.  Y.)  668,  665;  Vamnm  v.  Camp,  1  Gr.  L.  (N.  J.)  826,  25  Am.  Dec.  476. 
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the  lex  fori  aa  applicable  to  the  transfer;  (2)  Where  the  enforce* 
ment  of  the  lex  loci  contractus  would  contravene  a  pronounced 
policy  of  the  forum.  The  first  case  is  but  one  instance  of  the 
second,  and  they  frequently  merge  into  each  other;  but  for  the 
purposes  of  discussion  here,  they  will  be  treated  separately. 

With  respect  to  the  first  of  these  cases,  it  may  be  said  that  if 
the  lex  fori  et  situs  inyalidates  an  assignment  yalid  where  made, 
the  policy  of  the  law  of  the  situs  is  at  the  very  least  to  protect 
creditors  who  are  its  own  citizens.  It  may  or  it  may  not  intend 
to  extend  this  protection  to  citizens  of  other  States  also,  but  it 
always  goes  to  the  former  extent.  Otherwise  there  would  be  no 
object  in  invalidating  the  assignment.  Hence  there  will  be 
found  but  few  cases  which,  as  against  resident  creditors,  sup- 
port a  voluntary  assignment  declared  invalid  by  the  lex  fori  et 
situs,  though  valid  by  the  lex  loci  contractus.^  The  overwhelm- 
ing current  of  authority  is  to  the  efEect  that  resident  creditors 
may  always  take  advantage  of  the  invalidity  (under  the  lex  fori 
et  situs)  of  an  assignment  validly  executed  elsewhere.' 

1  See  Speed  v.  ^Haj,  17  Penn.  St.  91,  55  Am.  Dec.  540 ;  Law  v.  Mills,  18 
Penn.  St.  185 ;  Train  v,  Kendall,  187  Mass.  866 ;  which  seem  to  go  to  this 
extreme  in  favor  of  the  lex  loci  contractos.  In  the  following  cases  the  lex 
loci  contractus  and  the  lex  fori  et  situs,  despite  minor  differences,  were  re< 
garded  as  substantially  similar,  and  hence  resident  creditors  were  denied 
relief,  though  some  of  them  contain  dicta  to  the  effect  that  resident  and  non« 
resident  creditors  should  always  he  placed  upon  the  same  footing.  Atherton 
Co.  p.  Ives,  20  Fed.  894 ;  Askew  v.  Bank,  88  Mo.  866,  58  Am.  Rep.  590 ; 
Fuller  9.  Steiglitz,  27  Ohio  St  855,  22  Am.  Rep.  812  ;  Law  o.  Mills,  18  Penn. 
St.  185  ;  First  Nat.  Bank  v.  Walker,  61  Conn.  154,  28  Atl.  696.  The  last 
case  did  not  invoWe  conflicting  titles  under  different  laws,  but  merely  superi* 
ority  or  priority  of  title.  The  point  in  that  case  was  whether  a  creditor  domi- 
ciled in  Connecticut,  ha/oing  notice  of  an  assignment  made  in  New  York,  could 
attach  goods  in  Connecticut  embraced  in  the  assignment.  It  was  held  that  he 
could  not 

*  Bamett  v.  Kinney,  147  U.  S.  476,  481 ;  Frank  v.  Bobbitt,  155  Mass.  112 ; 
Faulkner  v,  Hyman,  142  Mass.  58, 54, 55 ;  Zipcey  v.  Thompson,  1  Gray  (Mass.), 
248 ;  May  v.  Bank,  122  III.  551,  18  N.  £.  806 ;  Woodward  v.  Brooks,  128  111. 
222,  20  N.  E.  685;  JuUlUrd  v.  May,  180  111.  87,  22  N.  E.  477 ;  Vamnm  v. 
Camp,  1  Gr.  L.  (N.  J.)  826,  25  Am.  Dec.  476 ;  Bentley  v.  Whittemore,  19 
N.  J.  Eq.  462,  97  Aul  Dec  671,  677  ;  Green  v.  Iron  Works,  49  N.  J.  Eq.  48, 
28  AtL  498 ;  Walters  v.  Whitlock,  9  Fla.  86,  76  Am.  Dec.  607 ;  Egbert  o. 
Baker,  58  Conn.  819,  20  AtL  466,  467 ;  Williams  v.  Dry  Goods  Co.,  4  Okl. 
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Whether  or  not  noih-resident  creditors  will  be  accorded  the 
same  privilege  is  to  be  determined,  in  the  absence  of  express 
legislative  provision,  by  the  policy  of  the  statutes  of  the  forum 
in  the  particular  case.  It  is  impossible  to  lay  down  any  general 
rules  by  which  this  can  be  decided.  The  statute,  its  language, 
provisions,  purposes,  scope,  etc.,  are  all  elements  which  must  be 
reckoned  with  in  determining  the  policy  of  the  forum.  More 
usually,  perhaps,  the  policy  of  such  statutes  is  held  to  be  con« 
fined  to  the  protection  of  domestic  creditors  only.  But  many 
cases  treat  the  policy  indicated  by  the  statutes  of  the  forum 
with  such  respect,  when  markedly  opposed  to  the  lex  loci  con* 
tractus,  as  to  substitute  the  lex  fori  et  situs  for  the  lex  loci 
contractus  in  aU  casea,  regardless  of  the  citizenship  of  the 
attacking  creditors.* 

Some  of  the  courts  also  distinguish  between  cases  where  the 
attacking  creditors  are  citizens  of  the  loeus  amtraetus  and  where 
they  are  citizens  of  the  forum  or  of  third  Stales.  These  cases, 
though  giving  the  benefit  of  the  lex  fori  et  situs  to  creditors 
generally,  whether  resident  in  the  forum  or  not,  refuse  it  to  the 
citizens  of  the  locus  contractus,  and  require  that  their  rights 
should  be  determined  by  their  own  law.^  It  is  difficult  to  see 
any  sound  basis  for  this  rule  save  perhaps  some  general  princi- 

145,  48  Pae.  1148,  1161 ;  Hervey  v,  Edens,  66  Tex.  420,  6  S.  W.  806,  800 ; 
Chafee  v.  Bank,  71  Me.  614,  86  Am.  Rep.  846 ;  Baeon  v.  Home,  128  Penn. 
St.  462,  16  AtL  794 ;  Thurston  v.  Bosenfield,  42  Mo.  474,  97  Am.  Dae  861 1 
Sheldon  v.  Wheeler,  82  Fed.  778;  Schaler  v.  Israel,  27  Fed.  86. 

*  Instances  of  this  view  taken  of  the  snpieme  importance  of  the  domestio 
policy  may  be  found  in  the  following  cases :  Atherton  Co.  «.  lyes,  20  Fed. 
894 ;  Barth  o.  Backus,  140  N.  T.  280;  Woodward  v.  Brooks,  128  111.  222,  20 
K.  E.  686,  686  ;  First  Nat.  Bank  v.  Walker,  61  Conn.  164,  88  Aa  696 ; 
Chafee  o.  Bank,  71  Me.  614,  86  Am.  Bep.  846 ;  Bamsey  o.  Stevenson,  6  Mart 
(La.)  28,  12  Am.  Dec.  468 ;  Ez  parte  Dickinson,  29  a  C.  468,  7  S.  E.  698  ; 
Bank  o.  StelUng,  81  S.  C.  860,  9  S.  E.  1028. 

^  See  Bamett  v.  Kinney,  147  U.  S.  476,  481 ;  Cole  v. ^Cunningham,  188 
IT.  S.  107,  128,  129 ;  Halsted  v.  Straus^  82  Fed.  279  ;  Williams  v.  Dry  Goods 
Co.,  4  Okl.  146,  48  Pac.  1148,  1160 ;  Woodward  v.  Brooks,  128  IlL  222,  20 
N.  E.  686  ;  Richardson  v.  Leavitt,  1  La.  Ann.  480,  46  Am.  Dec.  90;  Faulkner 
V.  Hyman,  142  Mass.  68,  66 ;  May  9.  Wannemacher,  111  Mass.  202,  209 ; 
Whipple  V.  Thayer,  16  Pick.  (Mass.)  26,  26  Am.  Dec  626 ;  In  le  Dalpay,  41 
Minn.  682,  48  N.  W.  664,  666. 
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pie  of  estoppel.*  But  such  an  explanation  loses  sight  of  the 
&ct  that  it  is  the  policy  of  the  forum  which  is  to  be  enforced 
by  its  courts.  That  policy,  it  would  seem  clear,  would  gener- 
allj  be  intended  to  apply  to  the  protection  either  of  residents  of 
the  forum  only,  or  of  aU  creditors,  regardless  of  citizenship. 
It  would  be  highly  improbable  that  the  legislature,  in  enacting 
the  statute,  intended  to  create  a  shifting  rule,  applicable  to  some 
non-resident  creditors  and  not  to  others;  and  no  such  presump- 
tion should  be  made,  without  plain  evidence  that  such  is  the 
legislative  intent.  The  better  view  is  that  all  non-resident 
creditors  should  be  placed  upon  the  same  footing,  whether  they 
reside  in  the  locus  contractus  or  in  third  States,  to  be  either  aU 
included  in,  or  aU  excluded  from,  the  operation  of  the  lex  fori 
et  situs,  according  as  the  circumstances  point  to  one  or  the  other 
course  as  that  contemplated  by  the  policy  of  the  forum.  ^ 

The  above  principles  are  applicable  to  assignments  valid 
where  made,  but  which,  if  executed  in  the  forum,  would  be  tn- 
vaZid  as  against  creditors.  But  some  of  the  courts  have  gone 
further,  holding  that,  although  the  assignment  is  not  incon- 
sistent either  with  the  lex  fori  et  situs  or  the  lex  loci  contractus, 
the  mere  fact  that  it  is  9k  foreign  assignment  will  be  sufficient  to 
entitle  creditors  resident  in  the  forum  to  attach  the  property 
thereby  transferred,  on  the  ground  that  resident  creditors  are 
entitled  to  payment  out  of  property  in  the  forum,  before  it  can 
be  taken  out  of  the  State  to  be  distributed  according  to  a  foreign 
law.^  Bat  the  great  weight  of  authority  is  in  favor  of  the  rule 
that  the  title,  once  validly  vested  by  the  lex  loci  contractus  in 

*  See  Faulkner  v.  Hyman,  142  Mass.  58,  55. 

•  See  Green  o.  Yan  Buskirk,  6  Wall.  807;  s.  0.  7  WalL  189 ;  Barth  v. 
Backus,  140  N.  Y.  280,  288 ;  Warner  v.  Jaffray,  96  N.  Y.  248 ;  Moore  ». 
Church,  70  la.  208,  59  Am.  Bep.  489  ;  Chafee  v.  Bank,  71  Me.  514,  86  Am. 
Rep.  845,  849 ;  Yamum  v.  Camp,  1  Or.  L.  (N.  J.)  826»  25  Am.  Dec.  476, 
487  ;  Ramsey  v.  Stevenson,  5  Mart  (La.)  23, 12  Am.  Dee.  468  ;  Atherton  Co. 
V.  Ives,  20  Fed.  894.  See  Hihemia  Nat  Bank  v.  Lacombe,  84  N.  Y.  867.  It 
is  probably  otherwise,  if  the  transfer  is  by  operation  of  law.  See  post,  $  188 ; 
ante,  §  118. 

7  Fox  V.  Adams,  5  Me.  245;  Woodward  v.  Brooks,  128  111.  222,  20  N.  B. 
685,  686 ;  Holmes  v.  Remsen,  20  Johns.  (N.  Y.)  255,  265, 11  Am.  Dec  269 1 
Ingraham  v.  Geyer,  18  Mass.  146. 


r 
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the  assignee  by  the  voluntart/  and  contractual  act  of  the  owner 
(it  is  otherwise  in  the  case  of  inyolantary  assignments  in  bank* 
ruptcy  ^),  and  not  invalidated  by  the  lex  fori  et  situs,  is  not 
subject  to  impeachment  by  creditors  resident  in  the  forum  or 
elsewhere;  merely  because  the  contract  is  made  abroad.  The 
assignment  is  here  made  in  the  exercise  of  the  owner's  jiia  dis- 
ponendif  which  should  receive  exterritorial  recognition,  save 
when  the  disposition  is  prohibited  by  the  lex  fori.* 

§  135.  Polioy  of  the  Fomm.  —  Although  the  invalidity  of 
a  foreign  assignment  under  the  lex  fori  et  situs  will  suffice  in 
general  to  defeat  the  assignment,  so  far  as  residents  of  the  forum 
are  ^ncerned,  it  does  not  necessarily  follow  that  the  lex  fori  et 
situs  will  be  substituted  in  behalf  of  non-resident  creditors  also. 
Whether  or  not  this  result  will  follow  will  depend  upon  the  con- 
struction placed  by  the  courts  of  the  forum  upon  the  policy  of 
its  laws.  And  this  in  turn  will  depend  in  large  measure  upon 
the  language  and  scope  of  the  domestic  statutes. 

Perhaps  the  most  usual  objection  that  has  been  taken  under 
the  lex  fori  to  voluntary  assignments  valid  in  the  locus  con- 
tractus is  upon  the  ground  of  preferences  of  creditors. 

Under  these  circumstances,  the  lex  fori  et  situs  will  generally 
be  substituted  for  the  proper  law,  as  respects  resident  creditors, 
and  the  assignment  will  be  regarded  as  ineffectual  as  to  them.^ 
But  even  as  to  resident  creditors,  if  the  lex  fori  does  not  render 
the  assignment  void  because  of  preferences,  but  merely  provides 
in  such  case  that  the  assignment  shall  be  regarded  as  made  for 
the  benefit  of  all  creditors  equally  or  pro  rata,   it  has  been 

•  See  post,  §§  137, 138. 

•  Crapo  V.  Kelly.  16  Wall.  610,  622 ;  Walters  v.  Whitlock,  9  Fla.  86,  76 
Am.  Dec.  607,  612  ;  Askew  v.  Bank,  83  Mo.  866,  63  Am.  Rep.  590  ;  Tnin  v. 
Kendall,  137  Mass.  866  ;  Fuller  v.  Steiglitz,  27  Ohio  St  355,  22  Am.  Rep. 
812;  Atherton  Co. ».  Ires,  20  Fed.  89i;  Law  v.  Mills,  18  Penn.  St.  186; 
Ockennan  ».  Cross,  54  N.  Y.  29  j  Cook  v.  Van  Horn,  87  Wis.  291,  60  N.  W. 
898  ;  First  Nat.  Bank  v.  Walker,  61  Conn.  154,  23  Atl.  696. 

1  Vamum  v.  Camp,  1  Gr.  L.  (N.  J.)  326.  25  Am.  Dec.  476  ;  Bentley  v, 
Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec.  671,  674 ;  Green  r.  Iron  Works, 
49  N.  J.  Eq.  48, 23  AtL  498  ;  WillUms  v.  Dry  Goods  Co.,  4  Okl.  145,  43  Pac. 
1148  ;  Zipcey  v.  Thompson,  1  Gray  (Mass.),  243  ;  Bryan  v.  Brisbin,  26  Mo. 
423,  72  Am.  Dec.  219 
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sometimes  held  that  the  lex  loci  contractus  should  prevail.* 
The  reason  is  that  the  policy  of  the  forum  in  such  cases  is  not 
sufficiently  pronounced  to  justify  the  courts  of  the  forum  in 
substituting  the  lex  fori  for  the  proper  law.  But  it  seems  that 
if  the  property  conyeyed  is  real  estate,  any  material  departure 
from  the  lex  situs  in  this  respect  will,  as  against  resident  cred< 
itorsy  invalidate  the  assignment.* 

With  respect  to  non-resident  creditors,  much  more  latitude 
is  shown  in  enforcing  the  assignment  according  to  the  lex  loci 
contractus.  Indeed  the  lex  fori  must  very  clearly  include 
within  its  protecting  scope  all  creditors  and  all  transactions 
wherever  executed  relating  to  the  property  situated  within  its 
jurisdiction,  in  order  for  it  to  override  the  lex  loci  contractus 
with  respect  to  others  than  residents.  The  presumption  is  that 
it  is  intended  to  apply  only  to  assignments  made  within  its  own 
limits  or  for  the  protection  of  its  own  citizens.^ 

These  principles  apply  to  other  regulations  of  the  forum  as 
well  as  to  those  relating  to  preferences  of  creditors.    Thus  where 

*  Atherton  Co.  v.  Ives,  20  Fed.  S94  ;  Law  v.  Mills,  18  Penn.  St.  185  ; 
Ockerman  v,  Croas,  54  N.  Y.  29.  See  Bamett  v.  Kinney,  147  U.  S.  476  ; 
Yarnum  p.  Camp,  1  Gr.  L.  (N.  J. )  826,  25  Am.  Dec.  476. 

«  Willianw  r.  Dry  Goods  Co.,  4  OkL  145,  48  Pac.  1148  ;  Bentley  v.  Whit- 
temore,  19  N.  J.  Eq.  462,  97  Am.  Deo.  671 ;  Chafee  o.  Bank,  71  Me.  514, 
86  Am.  Bep.  845  ;  Uervey  v,  Edens,  66  Tez.  420,  6  S.  W.  806.  See  Moore 
V.  Church,  70  la.  208,  59  Am.  Bep.  489  ;  Loving  v.  Pairo,  10  la.  282,  77  Am. 
Dec.  108;  Bank  v.  Stelling,  81  S.  C.  860,  9  S.  £.  1028. 

*  Bamett  v,  Kinney,  147  U.  S.  476  ;  Williams  v.  Dry  Goods  Co.,  4  Okl. 
145,  48  Pac.  1148  ;  Bentley  v.  Whittemore,  19  N.  J.  Eq.  462,  97  Am.  Dec 
671,  677 ;  Frank  v.  Bobbitt,  155  Mass.  112  ;  May  v.  Bank,  122  HI.  551,  13 
N.  E.  806  ;  Egbert  v.  Baker,  58  Conn.  819,  20  Atl.  466 ;  Tharston  v.  Rosen- 
field,  42  Mo.  474,  97  Am.  Dec.  851 ;  Uw  v.  Mills,  18  Penn.  St.  185  ;  Speed 
9.  May,  17  Penn.  St.  91,  55  Am.  Dec.  540 ;  Chafee  v.  Bank,  71  Me.  514,  86 
Am.  Rep.  345.  An  example  of  a  domestic  policy  so  pronounced  as  to  override 
the  lex  loci  contractus  altogether  will  be  found  in  Ex  parte  Dickinson,  29  S.  C. 
458, 7  S.  E.  598,  in  which  a  foreign  assignment  of  personalty  was  avoided 
OS  to  non-resideut  creditors  under  the  lex  fori  which  provided  that  any  as- 
signment by  an  insolvent  debtor  containing  preferences  should  be  absolutely 
void.  See  also  Douglas  v.  Bank,  97  Tenn.  188,  86  S.  W.  874.  Other  exam- 
ples may  be  found  in  some  of  the  cases  involving  real  estate.  Bank  v,  Stell- 
ing,  81  S.  C.  860,  9  S.  E.  1028  ;  Moore  p.  Church,  70  la.  208,  59  Am.  Bep.  489. 
But  see  Atherton  Co.  v.  Ives,  20  Fed.  894. 
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the  lex  fori  prescribes  that  assignments  must  be  recorded,  un- 
recorded foreign  assignments,  valid  and  effectual  to  pass  title 
to  the  assignee  where  made,  have  been  sustained  or  set  aside 
according  to  the  view  of  the  particular  court  touching  the  scope 
of  the  domestic  policy.  The  tendency  is  in  favor  of  upholding 
the  assignment,  where  non-resident  creditors  are  concerned.' 

So  the  question  whether  an  assignment  is  invalid  as  fraudu* 
lent  jMT  86^  because  of  reservations  and  conditions  contained  in 
the  deed,  is  to  be  decided  by  the  same  principles.*  And  so  with 
respect  to  the  effect  upon  the  validity  of  the  assignment  of  a 
failure  of  creditors  to  consent  thereto.' 

•  Williams  v.  Dry  Goods  Co.,  4  Okl.  145,  48  Pac  1148  ;  Waraer  v.  Jaflfrsy, 
96  N.  Y.  248  ;  Speed  v.  May,  17  Penn.  St  91,  55  Am.  Dec  540 ;  Birdseye  v. 
UnderhiU,  82  Ga.  142,  7  S.  B.  868 ;  Butler  v.  Wendell,  57  Mich.  62,  28  N.  W. 
460,  58  Am.  Bap.  829 ;  Cook  0.  Van  Horn,  87  Wis.  291,  50  N.  W.  898.  Sea 
Douglas  v.  Bank,  97  Tenn.  188, 86  S.  W.  874 ;  Bioe  v.  Coortis,  82  Vt.  460. 
78  Am.  Deo.  597. 

*  Woodward  v.  Brooks,  128  111.  222,  20  K.  £.  685 ;  lirermore  v.  Jenckes, 
21  How.  126  ;  Rioe  v.  Courtis,  82  Vt.  460,  78  Am.  Dec  597 ;  Moore  v,  WO- 
lett,  85  Barb.  (N.  Y.)  668  ;  Onvee  v.  Boy,  18  La.  464,  88  Am.  Dec.  568  ; 
Bamsey  v,  Stevenson,  5  Mart  (La.)  28,  12  Am.  Dec  468  ;  Bailroad  Co.  v. 
Olenn,  28  Md.  287,  92  Am.  Dec.  688.  See  Wattaon  v.  Campbell,  85  N.  Y. 
158;  Gardner  v.  Lewis,  7  Gill  (Hd.),  878,  898»  898. 

T  Frank  v.  Bobbitt,  155  Mass.  112  ;  FaoUmer  v.  Hyman,  142  Mass.  58 ; 
May  V.  Wannemaoher,  111  Mass.  202. 
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CHAPTER  Xn. 

INVOLUNTABT  TBANBFEBB  OF  PEBSONALTT  INTER  VIYOa 

§  136.  Tnmif •»  by  lEan1««e.  —  We  have  already  observed 
time  and  again  the  distinction  between  Tolantaiy  and  involun- 
tary transfers.  In  the  former  case,  except  where  the  actual 
situs  of  the  property  is  the  forum  and  there  is  gpround  to  substi- 
tute the  lex  fori)  the  legal  situs  of  the  chattels  is  to  be  referred 
to  the  actual  situs  of  the  owner  at  the  time  of  the  transfer,  and 
the  lex  loci  contractus  becomes  the  ''proper  law."  In  the  case 
of  involuntary  transfers  by  operation  of  law,  on  the  other  hand, 
the  legal  situs  of  the  chattels  is  to  be  referred  to  the  legal  situs 
(or  domicil)  of  the  owner  at  the  time  of  the  transfer,  and  the  lex 
domicilii  becomes  the  ''proper  Liw; "  subject  to  be  substituted 
by  the  lex  fori  et  situs  of  the  chattels,  wherever  the  policy  of 
the  forum  requires  it. 

To  this  class  of  involuntary  transfers  by  operation  of  law 
belong  those  transfers,  which  take  place  under  some  laws,  of  the 
personal  property  of  one  consort  to  the  other  upon  marriage. 
Thus  the  common  law  conferred  upon  the  husband  an  absolute 
title  to  the  chattels  of  the  wife  immediately  upon  the  marriage, 
and  a  similar  title  to  her  choses  in  action,  provided  he  reduced 
them  into  possession  during  the  coverture.  By  the  Boman  law 
the  property  of  the  consorts  was  held  in  community.  Numerous 
variations  of  these  rules,  as  well  as  some  entirely  distinct,  exist 
in  the  various  States,  and  it  becomes  important  to  observe  the 
law  which  properly  governs  the  rights  of  the  consorts  in  the 
personalty  of  each  other. 

These  transfers,  and  the  law  properly  governing  them,  have 
already  been  discussed  in  preceding  sections,  where  they  were 
regarded  in  the  aspect  of  incidents  of  the  marriage  status,  and 
we  there  saw  that  the  lex  domicilii  of  the  parties  at  the  time  the 
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property  was  acquired  is  (independently  of  nuptial  agreement) 
the  <<  proper  law^'  to  control  the  rights  of  the  parties.^  Re- 
garding them  now  in  the  aspect  of  involuntary  transfers  by  opera- 
tion of  law,  exactly  the  same  result  is  reached.  The  discussion 
of  the  principles  involved  need  not  be  repeated  here. 

§  137.  Involnntary  Amignments  in  Bankruptcy  or  Insol- 
vency. —  In  cases  of  bankruptcy,  where  bankrupt  or  insolvent 
laws  prevail,  the  property  of  the  insolvent  is  transferred  by 
order  of  court  or  by  operation  of  law,  for  the  benefit  of  all  the 
creditors,  to  an  assignee,  who  stands  to  a  certain  extent  in  the 
shoes  of  the  insolvent  debtor. 

The  primary  object  of  such  laws  is  the  protection  of  cred- 
itors, and  it  is  only  where  the  assignment  takes  place  at  their 
instance  that  it  can  be  termed  '^  involuntary.''  In  this  respect, 
such  transfers  differ  from  ordinary  transfers  in  invitumf  like 
transfers  upon  marriage,  the  primary  purpose  of  which  is  not 
the  protection  of  creditors  or  third  persons. 

Whether  the  voluntary  feature  which  appears  in  some  bank- 
rupt laws  is  to  be  referred  to  this  head  or  to  that  of  voluntary 
transfers  of  personalty,  is  not  entirely  settled,^  and  in  the  suc- 
ceeding discussion  it  will  be  left  out  of  consideration. 

The  question  now  to  be  examined  is  the  effect  to  be  given  in 
other  States  to  an  involuntary  assignment  in  bankruptcy  or  in- 
solvency in  the  State  of  the  insolvent's  domicil ;  whether  or  not 
it  is  to  be  deemed  of  universal  obligation,  so  as  to  transfer  to 
the  assignee  the  insolvent's  movable  property  wherever  situated, 
and  thus  withdraw  it  from  the  reach  of  creditors  in  the  courts 
of  the  actual  situs. 

^  Ante,  §§  80-82. 

1  See  Egbert  v.  Baker,  58  Conn.  819,  20  AU.  466 ;  Barth  v.  Backus,  140 
N.  Y.  280 ;  May  v.  Wannemacher,  111  Mass.  202,  209;  Hervey  v,  Edens,  6^ 
Tex.  420,  6  S.  W.  806,  809 ;  Butler  v.  Wendell,  57  Mich.  62,  58  Am.  Rep. 
829,  28  N.  W.  460,  462 ;  Paine  v.  Lester,  44  Oonn.  196,  26  Am.  Rep.  442. 
It  would  seem  upon  principle,  since  the  bankruptcy  proceeding  even  when 
voluntary  is  in  the  nature  of  a  judicial  adjudication,  and,  as  bach,  a  proceeding 
in  rem,  it  could  only  be  effectual  as  to  such  property  as  is  within  the  jurisdic- 
tion. Nor  can  such  a  proceeding  be  said  to  be  contractual,  since  it  is  done 
without  the  assent  of  the  creditors  whose  debts  are  thereby  released.  See 
Barth  v.  Backus,  tupra. 
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Upon  this  point  the  English  decisions  are  directly  opposed 
to  the  oyerwhelming  weight  of  American  authority.  In  Eng- 
land)  it  is  the  established  doctrine  that  for  the 'purposes  of  a 
transfer  of  this  kind  the  owner's  chattels  wherever  situated 
must  be  presumed  to  have  their  legal  situs  at  his  domicile  and 
therefore  the  disposition  of  them  must  be  governed  by  the  lex 
domicilii.  If  by  that  law  the  title  of  the  assignee  is  valid,  it 
must  be  so  held  everywhere,  even  as  against  creditors  resident 
in  the  actual  situs  and  forum.' 

It  is  impossible  to  defend  the  position  of  the  English  courts 
upon  any  principle  of  private  international  law.  They  admit 
that  upon  the  transfer  of  personalty  by  operation  of  law  to  the 
administrator  of  a  decedent,  so  far  as  creditors  are  concerned, 
the  lex  situs  et  fori  is  to  govern  the  administration  of  the  assets, 
and  not  the  lex  domicilii.  Yet  the  assignment  in  bankruptcy 
is  perhaps  even  a  stronger  case,  for  in  the  former  case  there 
may  be  no  creditors  at  all,  whereas,  in  the  latter,  the  very  pur- 
pose and  the  only  purpose  of  the  assignment  is  the  protection 
of  creditors.  The  principle  therefore  which  induces  the  rule, 
for  the  protection  of  creditors,  that  the  transfer  of  personalty  to 
an  administrator  by  the  lex  domicilii  has  no  exterritorial  effect, 
80  long  as  creditors  in  the  situs  and  forum  remain  unsatisfied, 
would  seem  to  apply  with  even  greater  force  to  involuntary 
assignments  in  bankruptcy. 

Such  at  least  has  been  the  reasoning  of  the  American  courts. 
Although  the  great  weight  of  Chancellor  Kent's  opinion  was 
given,  in  a  masterly  decision,  in  support  of  the  English  doc- 

s  Story,  Gonfl.  L.  §  409 ;  Booth  v.  Clark,  17  How.  822,  880 ;  Holmes  v. 
Remaen,  4  Johns.  Ch.  (N.  Y.)  460,  8  Am.  Dec.  581;  Paine  v.  Lester,  44 
Gono.  196,  26  Am.  Bep.  442,  448.  With  respect  to  land  however,  even  in 
England,  it  seems  to  be  admitted  that  an  assignment  in  bankruptcy  will  have 
no  effect.  See  Oakley  v.  Bennett,  11  How.  88  ;  Williams  v.  Dry  Goods  Co., 
4  Okl.  146,  48  Pao.  1148,  1161 ;  Hervey  v.  Edens,  M  Tex.  420,  6  S.  W.  806 ; 
Chipman  r.  Peabody,  169  Mass.  420,  84  N.  E.  668.  In  support  of  the  Eng- 
lish yiew  it  is  claimed  that  the  assignment  in  bankmptcy  is  after  all  a  t^im- 
iary  assignment,  since  every  citizen  is  supposed  to  consent  to  the  laws  of  his 
country.  See  Holmes  v.  Bemsen,  4  Johns.  Gh.  460, 8  Am.  Dec.  581 ;  Milne  v. 
Moreton,  6  Binn.  (Penn.)  858,  861,  6  Am.  Dec.  466.  Pari  rationed  an 
assault  or  other  tort  is  a  breach  of  contract  1 
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trine,'  his  view  has  been  orerraled  in  this  conntty*  It  is  now 
thoroughly  established  in  the  United  States,  that  assignments 
in  bankruptcy  or  insolvency  of  personal  property  are  to  be  given 
no  exterritorial  force  ex  proprio  vigors.*  The  same  general 
principles  are  to  be  applied  here  as  in  the  case  of  receiverSi' 
and  administrators.* 

But  it  does  not  follow,  because  ex  proprio  vigors  the  assign- 
ment has  no  exterritorial  effect,  that  no  such  effect  is  under  any 
circumstances  to  be  accorded  it.  On  the  contrary,  except  with 
respect  to  land,  the  general  rule  of  comity  is  to  recognize  the 
title  conferred  by  the  lex  domicilii  upon  the  assignee  in  every 
State  where  the  insolvent's  property  may  be  located,  save  only 
where  the  interests  of  the  forum  or  of  creditors  require  that  it 
shall  be  disregarded.  Hence,  if  the  case  does  not  affect  cred- 
itors in  the  forum,  but  merely  relates  to  the  title  of  the  assignee 
and  his  right  to  collect  and  sue  for  debts  due  the  insolvent,  the^ 
transfer  to  the  assignee  under  the  lex  domicilii  is  sustained.'' 

In  Holmes  v,  Bemsen,'  the  question  was  whether  a  voluntary 

*  Holmes  v.  RemBen,  4  Johns.  Ch.  460,  8  Am.  Dec  681.  See  Blake  v. 
Williams,  6  Pick.  (BCass.)  286,  809,  17  Am.  Dec  872 ;  Paine  v.  Lester,  44 
Conn.  196,  26  Am.  R^p.  443,  448. 

«  Milne  v.  Morston,  6  Binn.  (Penn.)  858,  6  Am.  Deo.  466 ;  Blake  o.  Wil* 
Hams,  6  Pick.  (Mass.)  286,  808, 17  Am.  Dec.  872 ;  Crapo  v.  Kelly,  16  WalL 
610 ;  Booth  v.  Clark,  17  How.  822;  Harrison  v.  Sterry,  6  Or.  289 ;  Paine  v. 
Lester,  44  Conn.  196,  26  Am.  Rep.  442  ;  Willetts  v.  Waits,  25  K.  Y.  577, 
584,  586 ;  Barth  v.  Backns,  140  K.  T.  280,  285 ;  Mcaoie  o.  Campbell,  71 
Wis.  850,  87  N.  W.  848 ;  Hibernia  Nat.  Bank  v.  Lacombe,  84  N.  Y.  867 ; 
Hervey  v,  Edens,  66  Tez.  420,  6  S.  W.  806 ;  Starteva&t  v.  Annsby  Oa,  66 
K.  H.  557,  28  AU.  868. 

*  Ante,  §§  117,  118.    See  Booth  v.  Clark,  17  H«w.  ^21 

*  Ante,  §§  106,  107. 

7  Milne  v.  Moreton,  6  Binn.  (Penn.)  858,  868,  866,  6  Am.  Dec  466 ; 
Paine  v.  Lester,  44  Conn.  196,  26  Am.  Rep.  442,  444  ;  Willetts  is  Waite,  26 
N.  Y.  577,  588,  584 ;  Eirkland  v.  Lowe,  88  Miss.  428,  69  Am.  Deo.  855» 
856.  Bat  if  the  property  isssigned  is  a  non-negotiable  chose  in  action,  the 
assignee  takes  only  an  equitable  title,  and  cannot  sue  thereon  in  his  own 
name  unless  the  lex  fori  pen&tts  it  KtrUand  v.  Lowe,  88  Miss.  428,  69  Am* 
Dec.  855,  856 ;  Milne  v,  Moreton,  6  Binn.  (Penn.)  868, 6  Am.  Deo.  466.  This 
is  in  conformity  to  the  general  principle  that  the  lex  fbii  controls  the  remedy. 
See  poet,  §  206. 

*  4  Johns.  Oh.  (K.  Y.)  460,  8  Am.  Dec  681. 
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payment  in  England  by  a  New  York  debtor  to  the  English  a»- 
aignee  of  an  English  bankropt  was  a  good  defence  to  a  New 
York  attachment  and  garnishment  by  an  American  creditor  of 
the  bankrupt.  Ghanoeller  Kent  decided  that  it  was.  Beason- 
ing  from  analogy  to  the  case  of  the  payment  of  debts  to  a  for- 
eign administrator,*  it  would  seem  that  this  decision  was  correct, 
even  supposing  (as  proved  to  be  the  case  here)  that  there  were 
oreditors  to  claim  the  debt  in  the  New  York  courts.  The  pay- 
ment was  made  in  England,  the  situs  of  the  assignee's  author- 
ity. This  decision  has  been  frequently  disapproved  in  the  later 
American  cases,  in  respect  to  its  general  views  as  to  involuntary 
assignments. 

It  will  be  observed  that  the  great  practical  difference  between 
voluntary  assignments  for  the  benefit  of  creditors  and  involun- 
tary assignments  in  bankruptcy,  so  far  as  their  exterritorial  effect 
is  concerned,  is  that  the  former,  being  contractual  and  an  exercise 
of  the  owner's  jus  disporundiy  takes  effect  in  other  States  ex 
propria  vtgorBf  according  to  the  terms  of  the  disposition,  unless 
it  is  invalid  and  prohibited  by  the  lex  situs  et  fori;  while  the 
latter,  being  the  result  merely  of  an  act  of  the  law  for  the  pro- 
tection of  creditors,  has  no  more  inherent  exterritorial  effect  than 
has  the  law  creating  it.  Any  such  effect  accorded  to  it  is  due 
merely  to  comity  and  policy,  and  neither  of  these  call  for  its 
recognition  in  other  States  whose  interests  or  policy  dictate  a 
contrary  course,  as  will  be  the  case  wherever  there  are  creditors 
there.  And  this  is  true,  though  there  be  nothing  in  the  lex 
situs  et  fori  to  invalidate  such  a  transfer,  or  even  though  the 
latter  law  be  identical  in  terms  with  the  lex  domicilii.  The 
mere  fact  that  there  are  creditors  in  the  forum  is  sufficient  to 
induce  the  courts  of  the  forum  to  disregard  the  foreign  assign- 
ment, until  the  creditors  are  satisfied.^^ 

But  as  in  the  case  of  receivers,^  if  the  property  is  in  the  State 
of  the  assignment  and  the  assignee  in  bankruptcy  takes  posses- 

•  Ante,  1 109. 

1^  So,  if  there  are  in  the  fontm  porelisaera  of  the  ineolvenf  s  property,  with- 
out  notice  of  the  Asdgnineiit.  See  Willetto  v.  Waite,  25  N.  T.  677,  M4 1 
JohnsoD  r.  Hunt,  23  Wend.  (H.  Y.)  88. 

u  Ante,  9S  117,  118. 
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flion^  the  fact  that  it  is  subsequently  found  in  another  State  will 
not  deprive  the  assignee  of  his  title  conferred  by  the  lex  dom- 
icilii and  the  lex  situs  also.^ 

Difficulty  is  sometimes  experienced  in  determining  whether 
a  particular  assignment  under  the  insolvent  laws  of  a  State  is 
to  be  deemed  voluntary  or  involuntary.  It  has  been  said  in 
some  cases  that  if  the  assignment  is  '' statutory/'  it  comes 
within  the  principles  above  laid  down.^'  But  this  term  is 
likely  to  mislead,  since  it  is  not  true  that  every  assignment 
regulated  by  statute  is  involuntary.  In  Barth  v.  Backus, ^^  it 
is  said  that  the  test  to  determine  whether  an  assignment  shall 
be  given  exterritorial  effect  is  found  in  the  query  whether  or 
not  the  insolvent  is  thereby  discharged  of  all  further  liability 
for  his  debts.  And  this  is  believed  to  be  the  true  test;  for 
even  though  the  assignment  in  such  a  case  is  a  voluntary  act 
on  his  part  it  is  not  voluntary  on  the  part  of  the  creditors,  who 
are  thereby  compelled  to  release  their  debts.  The  assignment 
is  not  contractual,  for  only  one  party  enters  into  it  willingly. 
And  of  course  if  the  act  is  not  that  of  the  owner,  but  through 
the  intervention  of  a  court  or  officer  appointed  by  law,  it  is  an 
involuntary  assig^ment.^ 

§  138.  Creditors  for  whose  Benefit  Assignment  disregarded. 
—Nothing  in  connection  with  this  subject  is  better  settled  than 
that  transfers  in  bankruptcy  or  insolvency  have  no  exterritorial 
force,  so  far  as  concerns  debts  due  the  State  of  the  situs  and 
forum  in  the  shape  of  taxes^  etc.^^  or  due  to  residents  of  that 

^  Crapo  9.  Eelly,  16  Wall.  010,  622,  627;  Cole  v,  Gimnixigham,  183  \J.  S. 
107,  128;  May  v.  Wannemacher,  111  Mass.  202,  209 ;  Willetta  v.  Waite,  25 
N.  T.  577,  584 ;  Plestoro  v,  Abraham,  1  Pai.  Gh.  (N.  Y.)  286  ;  Smith  v.  Eaton, 
36  Me.  298,  58  Am.  Dec.  746,  749. 

u  Hervey  v.  Edena,  66  Tex.  420,  6  a  W.  806,  809  ;  Frank  0.  Bobbitt,  155 
Mass.  112;  Paine  0.  Lester,  44  Gohn.  196,  26  Am.  Rep.  442,  445 ;  Batler  v. 
Wendell,  57  Mich.  62,  58  Am.  Bep.  829,  23  N.  W.  460,  462. 

M  140  N.  Y.  280,  287. 

u  See  May  v.  Bank,  122  lU.  551,  18  N.  E.  806,  807 ;  Eirkland  n.  Lowe, 
88  Mifis.  428,  69  Am.  Deo.  855 ;  Batler  v.  Wendell,  57  Mich.  62,  58  Am. 
Bep.  829;  Willetta  v.  Waite,  25  K.  Y.  577, 587;  Egbert  o.  Baker,  58  Conn. 
819,  20  Atl.  466  ;  May  0.  Wannemacher,  111  Maaa.  202,  208,  209. 

1  HarrlBon  v,  Steny,  5  Cr.  289  ;  Willetta  v.  Waite,  25  N.  Y.  577,  586. 
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State.'  Nor  do  the  American  courts  stop  there.  The  current 
of  authority  is  in  favor  of  eztendiug  the  same  privileges  to 
creditors  who  are  residents  of  third  States  and  who  desire  to 
take  advantage  of  the  remedies  afforded  by  the  situs.' 

Indeed,  some  of  the  courts  have  gone  so  far  as  to  say  that  to 
hold  a  foreign  assignment  invalid  as  to  the  residents  of  the 
forum,  but  valid  as  to  residents  of  other  States  of  this  TJnioD, 
would  be  in  contravention  of  the  federal  constitution.^  Although 
this  position  cannot  be  sustained,  it  tends  to  show  how  fixed  with 
us  in  such  cases  is  the  policy  of  the  open  door  to  creditors  gener- 
ally. No  good  reason  can  be  assigned  for  not  extending  this 
liberal  policy  to  creditors  resident  in  foreign  countries  as  well 
as  in  other  States  of  this  Union  than  the  forum;  but  though 
some  of  the  decisions  contain  statements  sufficiently  general  to 
cover  cUien  creditors,  there  seem  to  be  no  direct  decisions  to 
that  effect.  On  the  contrary,  there  are  several  cases  taking 
the  opposite  view.* 

s  May  9.  Bank,  122  III.  551, 18  N.  E.  806, 807;  Cole  v.  Canninghain,  188 
U.  S.  107»  127, 128  ;  Reynolds  o.  Addon,  186  U.  S.  848  ;  Crapo  v.  EeUy,  16 
Wall  610,  622 ;  Blake  v.  Williams,  6  Pick.  (Mass.)  286,  17  Am.  Dec.  872 ; 
Paine  v,  Lester,  44  Conn.  196,  26  Am.  Rep.  442,  444 ;  Speed  v.  May,  17  Penn. 
St  91,  04,  55  Am.  Dec.  540  ;  Long  v.  Girdwood,  150  Penn.  St  418,  24  AtL 
711,  .28  L.  R.  A.  88  ;  WUletts  v.  Waits,  25  K.  T.  577,  586,  587 ;  StorUTant 
V.  Armsby  Oa,  66  N.  H.  557,  28  AtL  868. 

•  Cole  9.  Cunningham,  188  U.  S.  107,  127;  Crapo  v.  Kelly,  16  Wall.  610, 
628 ;  Harrison  vi  Sterry,  5  Cr.  289 ;  Hibemia  Nat  Bank  v.  Lacombe,  84 
K.  Y.  867 ;  WUletts  v.  Waits,  25  N.  Y.  577,  586  ;  MUne  u.  Moreton,  6  Binn. 
(Penn.)  858,  6  Am.  Dec.  466;  Blake  v.  Williams,  6  Pick.  (Mass.)  286,  808, 
17  Am.  Dec.  872 ;  Paine  p.  Lester,  44  Conn.  196,  26  Am.  Rep.  442,  444,  445 ; 
Barth  «  Backas,  140  N.  Y.  280 ;  Stortevant  o.  Armsby  Co.,  66  N.  H.  557, 
28  Atl.  868. 

*  Stortevant  v.  Armsby  Co.,  66  N.  H.  557,  28  Atl.  868  ;  Paine  v,  Lester, 
44  Cozm.  196,  26  Am.  Rep.  442,  445.  Bnt  see  Chafee  v.  Bank,  71  Me.  514, 
86  Am.  Rep.  845. 

^  Stortevant  v.  Armsby  Co.,  66  K.  H.  557,  28  AtL  868  ;  Long  v.  Oird* 
wood,  150  Penn.  St  418,  24  Atl.  711,  28  L.  R.  A.  88.  The  last  case  may 
possibly  be  explained  in  some  measure  by  the  fact  that  the  assignment  oc- 
curred in  Scotland,  and  the  attaching  creditors  were  citizens  of  Canada,  both 
parts  of  the  British  Empire ;  or  perhaps  by  the  fact  that  the  Pennsylvania 
conrt  considered  (as  it  apparently  did)  that  the  foreign  assignment  could  only 
be  invalidated  by  Pennsylvania  crediton  —  a  position  logical  at  least,  if  not 
libersL 
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Bat  with  respect  to  the  rights  ci  creditors  who  Me  residents 
of  the  State  in  which  the  assignment  takes  place,  the  oonrts  are 
divided.  Some  of  the  decisions  hold  that  thej  should  be  bound 
by  the  laws  of  their  own  State,  and  that  they  cannot,  by  going 
into  another  State,  set  at  naught  the  work  of  their  own  law.* 

Although  this  would  seem  to  be  the  juster  and  the  wiser 
view,*  many  decisions  will  be  found  extending  the  same  privileges 
to  these  as  to  other  creditors.*  However  this  may  be,  it  is  cer- 
tain that  the  courts  of  the  State  where  the  assignment  occurs 
may  peremptorily  enjoin  its  own  citizens  from  going  abroad  to 
attach  the  property  of  the  insolvent.^ 

*  Cole  V.  Gaaningfaam,  188  U.  S.  107»  128;  lirermoie  v.  Jenekei,  21 
How.  126 ;  Long  0.  Oirdwood,  160  Peon.  St.  418,  24  AtL  711»  28  L.  R.  A. 
88  ;  Plestoro  «.  Abraham,  1  Pd.  Ch.  (N.  T.)  286 ;  May  v.  Wannemacher,  111 
Haas.  202,  209 ;  Startevant  o.  Annaby  Ccx,  66  N.  H.  657,  28  AtL  868,  869. 

7  In  speaking  of  a  similar  question  aiiaing  with  teapect  to  voluntary  as- 
iignmenta  (ante,  §  184,  note  6),  it  was  said  that  the  better  opinioii  waa  that 
the  citizens  of  the  place  of  assignment  shonld  be  pat  on  the  same  footing  as 
the  residents  of  other  States  outside  the  foram.  There  the  qnestkm  was  one 
of  the  oonatmetion  of  the  lex  sitns  et  fori.  Here  the  qnesUon  is  not  at  all  a 
question  of  statutory  oonstraetion,  bat  of  jorisdietion  and  mbmisaioo  to  a 
personal  law. 

*  Cole  9.  Conulngbam,  188  U.  S.  107,  128 ;  May  v.  Bank,  122  HI  551, 18 
K.  B.  806  ;  Rhawn  v.  Peters,  110  TIL  850 ;  Hibemia  Kat  Bank  v.  liscombe, 
84  N.  Y.  867  ;  Willetts  v.  Waite,  25  K.  T.  577,  588  ;  Tkylor  «.  Badooz,  92 
Tenn.  249,  21  S.  W.  522  ;  Commercial  Bank  v.  Motherwell  Co.,  95  Tenn.  172, 
81  a  W.  1002.  See  Startevant  v.  Armaby  Co.,  66  K.  H.  557,  28  Atl.  8689 
869. 

*  Cole  p.  Cannlngham,  188  U.  8. 107 ;  Dehon  v.  Foster,  4  Allen  ftfasa.), 
545.  It  is  otherwise,  if  the  assignment  is  voluntary.  Warner  v.  luttaj^  96 
K.  Y.  248. 
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CHAPTER  XIIL 

TRANSFER  BT  SUQCBSSION* 

S  139.  TlUas  of  Administrator  and  Distributee  disttngnlshed, 
»— It  is  a  general  rule,  upon  the  death  intestate  of  an  owner  of 
property^  that  his  personalty  is  to  be  committed  to  an  adminis* 
trator,  whose  first  duty  is  to  pay  the  decedent's  debts,  and  after 
they  are  paid  to  turn  over  the  residuum  of  the  estate  to  those 
appointed  by  law  as  his  successors  in  the  ownership  of  the  prop- 
erty, known  as  his  '^  distributees  "  or  '^  next  of  kin/' 

The  title  vested  in  the  administrator,  and  subsequently  in 
the  distributees,  results  not  from  any  yoluntary  act  on  the  part 
of  the  owner,' but  from  the  act  of  the  law.  Furthermore,  so  far 
as  the  administrator  is  concerned,  his  title  is  vested  in  him 
primarily  for  the  protection  of  creditors,  incidentally  only  for 
the  distribution  of  the  estate  amongst  the  next  of  kin.  With 
respect  to  its  primary  purpose,  therefore,  the  title  of  an  adminis- 
trator is  in  many  respects  analogous  to  that  of  an  assignee  in 
involuntary  bankruptcy.*  Like  such  assignee,  the  administra- 
tor is  a  quasi-officer  of  the  law;  his  authority  and  title,  origi- 
nating in  an  act  of  the  law,  is  ex  prapriovigareoi  no  exterritorial 
force,  and  will  not,  as  to  creditors,  extend  to  personalty  situated 
elsewhere  than  in  the  State  of  his  appointment. 

The  principles  regulating  the  administration  of  a  decedent's 
estate,  including  the  law  governing  his  appointment,  title, 
powers,  duties,  and  liabilities,  have  been  already  discussed  in 
detail  at  another  place,  to  which  reference  is  now  made.* 

But  if  we  suppose  that  there  are  no  debts,  or  that  they  have 
all  been  paid,  the  administration  of  the  estate  ceases,  and  its 
distrilmtion  oommenees.  It  is  the  law  governing  this  distribuf 
tion  into  which  we  are  now  to  inquire* 

I  iUit9,  H  W  etaeq.  •  Ant«,  |§  105et  seq. 
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It  is  the  well  established  general  rale  that  the  law  of  the  last 
domieil  of  the  deceased  owner  is  the  '^  proper  law  '^  to  govern 
the  distribution  of  his  personalty,  not  the  lex  situs  of  the  prop- 
erty (though  that  law  may  perhaps  be  applied  in  certain  excep- 
tional cases,  where  the  situs  and  the  forum  coincide) ;  nor  the 
law  of  the  owner's  domieil  at  the  time  he  acquired  the  property 
in  question ;  nor  the  law  of  the  decedent's  actual  situs  at  the 
time  of  his  death.  The  transfer  is  involuntary  and  by  act  of 
the  law,  and  therefore  it  is  the  owner's  legal  situs  or  domieil 
that  furnishes  the  proper  law  ^  and  the  transfer  being  effected  at 
the  time  of  his  death,  it  is  his  domieil  at  that  time  that  is  to  be 
looked  to.  Hence  the  general  rule  that  the  law  of  the  last 
domieil  of  the  decedent  is  the  proper  law.* 

§  140.  Persona  to  Take  aa  Diatributeea  —  Capacity  of  lUa- 
tzibuteea  to  Take.  —  From  what  has  been  said  in  the  preceding 
section  it  will  be  seen  that  the  classes  of  persons  who  are  to 
succeed  to  a  decedent's  personalty  as  his  distributees  or  next  of 
kin  will  be  determined  by  the  law  of  the  decedent's  domieil  at 
the  time  of  his  death.^ 

'  Sharpe  v,  Crispm,  L.  R.  1  P.  &  D.  611 ;  SomerTille  v.  Somerrille,  6  Yea. 
750 ;  EnniB  v.  Smith,  14  How.  400,  424 ;  Wllkins  v.  Ellett,  9  Wall.  740, 
742  ;  Sickles  v.  New  Orleans,  52  IT.  S.  App.  147,  80  Fed.  868,  874 ;  Gaier  v. 
O'Daniel,  1  Binn.  (Penn.)  849,  note ;  Welles'  Estate,  161  Penn.  St.  218,  28 
Atl.  1116  ;  Shnltz  ».  Pulver,  8  PaL  Ch.  <N.  Y.)  182 ;  s.  o.  11  Wend.  861 ;  Yroom 
V.  Yan  Home,  10  Pai.  Ch.  549,  42  Am.  Dec  94 ;  Hegeman  v.  Fox,  81  Barb. 
(N.  Y.)  475  ;  Parsons  v.  Lyman.  20  N.  Y.  108  ;  Petersen  v.  Chemical  Bank, 
82  N.  Y.  21,  44,  88  Am.  Dec  298  ;  Despard  v.  ChurcliUl,  58  N.  Y.  192,  199  j 
White  V,  Tennant,  81  W.  Ya.  790,  8  S.  £.  596 ;  Mayo  v.  Eqoitoble,  etc  So- 
ciety, 71  Miss.  590, 15  So.  791 ;  Sneed  0.  Ewing,  5  J.  J.  Marsh.  (Ey.)  460,  22 
Am.  Dec.  41,  67  ;  Atchison  ».  Lindsey,  6  B.  Mon.  (Ky.)  86,  48  Am.  Dec 
158,  156  ;  Shannon  v.  White,  109  Mass.  146  ;  Cooper  v.  Beers,  148  III.  25, 
88  N.  E.  61.  If  there  are  no  creditors  of  the  decedent,  either  local  or  domi* 
ciliary,  it  is  nsoally  considered  unnecessary  to  remit  the  personalty  to  the 
owner's  domieil  for  distribution.  The  local  courts  may  distribute  it,  but  in 
accordance  with  the  provisions  of  the  lex  domicilii.  Welles'  Estate,  161 
Penn.  St.  218,  28  Atl.  1116;  Grayillon  p.  Richards,  18  La.  298,  88  Am.  Dec 
568,  565  ;  Goodall  v.  Marshall,  11  N.  H.  88,  85  Am.  Dec  472.  But  see  Suc- 
cession of  Petit,  49  La.  Ann.  625,  21  So.  717.  It  will  also  be  iDmembered 
that  the  succession  to  land  is  always  to  be  governed  by  the  lez  situs  of  the 
land.    Ante,  {  12. 

I  Story,  Confl.  L.  §  481  a  ;  Sharpe  v.  Crispin,  L.  R.  1  P.  A  D.  611 ;  Bmct 
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Thus,  in  Mayo  v.  Eqaitable,  etc.  Society,'  a  young  man, 
born  in  Virginia,  went  to  Tennessee  to  seek  employment,  where 
he  remained  for  a  year  ;  he  then  went  to  Mississippi,  where  he 
remained  about  a  year  ;  returned  to  Tennessee,  where  he  stayed 
a  month;  and  then,  on  account  of  constant  ill-health,  returned 
to  Virginia,  where  he  shortly  afterwards  died.  While  in  Mis- 
sissippi he  had  insured  his  life  in  the  Equitable  Assurance  So- 
ciety, and  on  his  return  to  Virginia  left  the  policy  in  Mississippi 
for  safe-keeping.  The  question  arose  in  Mississippi  as  to  the 
persons  entitled  to  the  proceeds  of  the  policy.  By  the  law  of 
Virginia,  where  the  court  held  the  decedent  to  have  been  domi- 
ciled at  his  death,  the  father  (who  was  heavily  indebted)  was 
the  sole  distributee.  By  the  law  of  Mississippi  other  members 
of  his  family  would  have  shared  in  the  distribution.  Notwith- 
standing the  hardship  of  the  case  (which  evoked  much  sympa- 
thy from  the  court)  it  found  itself  constrained  to  hold  that  the 
lex  domicilii  at  the  time  of  the  death  must  govern;  that  the 
youth's  estate  belonged  to  the  father  under  the  law  of  Virginia; 
and  that  the  impoverished  family  could  receive  only  what  was 
left  after  paying  the  father's  creditors. 

So  where  the  question  is  not  what  classes  of  the  kin  shall 
succeed  to  the  property,  but  whether  or  not  a  particular  member 
of  the  class  named  by  the  law  of  the  decedent's  domicil,  to  whom 
some  personal  disability  is  attached,  can  succeed  to  the  property 
along  with  other  members  of  the  same  class,  the  ''proper  law"  to 
determine  his  capacity  of  succession,  it  is  believed,  is  the  law  of 
the  decedent's  domicil,  not  the  law  of  the  domicil  of  the  par- 
ticular distributee  whose  capacity  is  in  question.  In  Bruce  v. 
Bruce,*  the  inquiry  was  whether  the  decedent's  half-brother  was 
entitled  to  succeed  to  his  estate  along  with  a  whole  brother. 
The  case  was  held  to  turn  entirely  upon  the  domicil  of  the  de- 
cedent, no  mention  being  made  of  the  half-brother's  domicil. 
By  the  English  law,  the  half-brother  was  entitled  to  a  share; 

V.  Brace,  2  Boe.  A  Pal.  229 ;  Roes  v.  Boss,  12d  Haas.  248,  246,  87  Am.  Rep. 
821  ;  Mayo  o.  Equitable,  etc.  Society,  71  Miss.  690,  15  So.  791 ;  WelW  Ea* 
tate,  101  Penn.  St  218,  28  Atl.  1110 ;  Ennis  p.  Smith,  14  How.  400,  426. 

•  71  Miaa.  690, 16  So.  791. 

8  2  Bos.  A  PoL  229. 
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by  the  law  of  Scotlandi  he  was  not.  It  was  held  that  the 
decedeat's  last  domicil  was  Snglandi  and  that  its  law  must 
control. 

The  instance  in  which  this  point  has  most  frequently  arisen 
is  the  case  of  bastards  claiming  the  right  to  succeed  to  a  rela- 
tive's estate.  If  both  the  decedent  and  the  bastard  are  domiciled 
in  the  same  State  at  the  time  of  the  former's  death,  no  question 
will  arise  as  to  what  is  the  ^'  proper  law."  The  two  domicile 
coincide,  and  the  lex  domicilii  will  gOTenu^  But  if  the  natural 
child  is  domiciled  in  a  State  different  from  the  deceased  rela- 
tive,  and  by  the  law  of  one  State  the  capacity  to  succeed  with 
the  other  next  of  kin  is  given,  while  denied  by  the  law  of  the 
other  State,  the  solution  is  not  so  simple.  It  would  seem  to 
be  clear  that  if  the  lex  domicilii  of  the  decedent  should  forbid 
succession  by  the  bastard,  he  could  not  inherit,  because  the 
decedent's  property  is  legally  situated  at  the  domicil  of  the 
owner,  and  the  prohibitions  of  that  law  should  be  conclusive** 
On  the  other  hand,  if  the  law  of  the  decedent's  domicil  permits 
the  bastard's  succession,  while  the  law  of  the  bastard's  domicil 
does  not,  a  moment's  reflection  will  show  that  the  policy  of  the 
latter  law  cannot  be  directed  towards  injuring  the  bastard,  but 
towards  protecting  the  estates  of  its  citizens  who  die  intestate 
from  such  doubtful  claims.  It  cannot  be  supposed  that  the  law 
of  the  bastard's  domicil  was  intended  to  prevent  one  of  its  own 
citizens  (even  though  he  be  a  bastard)  from  being  enriched  by 
sharing  in  the  estate  of  a  foreigner,  since  the  good  fortune  of 
the  bastard  can  in  no  way  impair  in  any  way  the  policy  of  his 
domicil.  In  other  words,  it  would  seem  manifest  that  the  in- 
capacity to  succeed  imposed  upon  the  bastard  by  the  law  of  his 
domicil,  was  only  au  incapacity  to  succeed  to  the  property  of 
residents  of  his  domicil** 

But  in  these  cases  of  involuntary  transfer,  as  in  other  caseS| 
there  may  be  occasions,  where  the  law  of  the  iMstnal  situs  and 
forum  may  be  substituted  for  the  law  of  the  legal  situs  of  the 

«  Doglioni  v.  Crispla,  L.  R.  1  H.  L.  801. 

•  Sharpe  v,  Crispin,  L.  R>  1  P.  4  D.  611. 

*  Quite  a  different  question  ariees  where  the  lisitsrd  hu  hsen  legitimated, 
or  in  case  of  adopted  persona.    See  ante,  §  12. 
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personalty  (lex  domicilii).  At  least  it  has  been  so  held  in  one 
late  Louisiana  case,  though  the  wisdom  of  the  decision  is,  to 
say  the  least,  doubtful.  In  Succession  of  Petit/  a  father 
and  his  natural  son  were  both  domiciled  in  France,  by  whose 
law  the  bastard  was  entitled  to  succeed  to  a  share  of  the 
father's  estate.  The  father,  upon  his  deaths  left  personalty  in 
Louisiana,  by  whose  law  the  bastard  was  not  entitled  to  inherit. 
Some  of  the  next  of  kin  were  residents  of  Louisiana,  and  in 
their  interests  the  Louisiana  court  declined  to  enforce  the  law 
of  France. 

§  141.  Shares  of  DiatilbuteeB.  —  The  law  of  the  deoedent'a 
last  domicil  controls  also  the  shares  into  which  the  personal 
estate  is  to  be  divided,  and  the  proportion  that  shall  belong  to 
each  distributee.  So,  whether  primogeniture  gives  an  exclusive 
right  to  the  succession,  or  a  larger  proportion  thereof,  or  is  to 
be  entirely  disregarded ;  whether  the  distributees  are  to  take 
per  capita  or  per  stirpes  ;  the  nature  and  extent  of  the  appli- 
cation of  the  principle  of  representation  ;  the  shares  of  a  hus- 
band, a  widow,  collaterals  of  the  half-blood,  etc.,  —  are  all  ques- 
tions properly  to  be  determined  by  the  law  of  the  decedent's 
last  domicil.^ 

For  example,  in  England  and  in  some  of  the  United  States, 
there  is  no  right  of  representation  beyond  that  of  brother's  and 
sister's  children  in  the  distribution  of  personalty.  Hence  if 
one  domiciled  in  England  should  die,  leaving  a  brother  and  the 
grandchildren  of  a  deceased  brother,  the  latter  would  not  take 
the  decedent's  personalty  in  virtue  of  their  representation  of 
the  deceased  brother,  even  though  the  personalty  were  actually 
situated  in  a  country  by  whose  law  such  representation  was 
admissible.' 

7  49  La.  Ann.  626,  21  So.  717. 

1  Story,  Confl.  L.  §  481  a ;  Brace  v.  Brace,  2  Bos.  A  PuL  229 ;  White  v. 
Tennant,  81  W.  Ya.  790,  8  S.  E.  596 ;  Lawrence  v.  Kitteridge,  21  Conn.  577, 
66  Am.  Dec.  8S6 ;  Wellea'  Estate,  161  Penn.  St  218, 28  AU.  1116  ;  DeCoache 
o.  Savetier,  8  Johns.  Ch.  (N.  Y.)  190,  8  Am.  Deo.  478,  480 ;  Hegeman  v, 
Foz,  81  Barb.  |K.  Y.)  476 ;  HairBton  o.  Hainton,  27  Mlas.  704,  61  Am.  Dec. 
680 ;  Williamson  v.  Smart,  Gonfeienoe  Eep.  (N.  C.)  146,  2  Am.  Dea  688; 
Ennifl  v.  Smith,  14  How.  400,  426. 

•  Story,  Confl.  L.  {  481  a. 
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CHAPTER  XIV. 

TRANSFERS  OF  PERSONALTY  BY  WILL. 

§  142.  Ttanafer  by  Will^  IiiTolimtary.  —  From  the  stand* 
point  of  private  international  law,  a  will  is  to  be  viewed  in 
the  light  of  an  involuTitaryy  rather  than  a  voluntary,  transfer 
of  propert J;  and  therefore  the  ^'  proper  law  "  is  the  law  of  the 
legal,  not  the  actual,  situs  of  the  testator.  Though  the  act  oC 
executing  a  will  is  a  voluntary  act,  that  act  ex  propria  vigare 
has  no  effect  in  transferring  the  title.  Effect  is  given  to  it 
only  by  and  upon  the  subsequent  death  of  the  owner,  without 
revocation  of  the  will.  The  real  act  which  gives  the  will  effect 
as  a  transfer  is  the  testator's  death,  and  that  is  involuntary. 
The  fact  that  he  is  in  a  particular  country  when  death  over- 
takes him  is  no  indication  that  he  has  voluntarily  submitted 
himself  or  his  property  to  its  laws.  So  the  fact  that  he  is 
in  a  particular  State  when  he  executes  the  will  is  no  necessary 
indication  that  he  submits  himself  or  his  property  to  the  laws 
of  that  State,  for  he  knows  that  the  will  is  not  to  take  effect 
until  his  death,  at  which  time  he  may  have  severed  all  connec« 
tion  with  that  State. 

In  its  influence  upon  the  operation  of  the  will  as  a  transfer 
of  property,  the  death  of  the  testator  preponderates  over  the 
making  of  the  will  to  the  extent  that  it  is  in  general  the  con- 
dition of  affairs  at  the  time  of  the  death,  not  that  at  the  time 
of  the  making  of  the  will,  which  furnishes  the  law  of  the  case ; 
for  wills  of  personalty  speak  as  at  the  testator's  death. '  But  it 
is  not  necessarily  the  State  where  the  death  occurs  that  fur- 
nishes the  law.  Since  the  death  is  involuntary,  there  is  no 
reason  to  presume  the  owner's  personalty  to  be  legally  situate 
elsewhere  than  at  the  legal  situs  (domicil)  of  the  owner.  The 
kw  of  his  actual  situs  at  the  time  of  death,  as  such,  will  not 
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control^  nor  (except  for  pnrposes  of  administration)  will  the  law 
of  the  actual  situs  of  the  property  have  any  influence. 

But  it  does  not  necessarily  follow  that  the  strict  letter  of  the 
lex  domicilii  is  always  to  be  enforced  in  regard  to  wills.  It  is 
indeed,  as  in  other  cases,  the  policy  of  the  domicil  rather  than 
its  law  which  is  to  control.  The  law  may  be  couched  in  such 
general  terms  as  to  coyer  cases  it  was  manifestly  not  intended 
to  cover,  cases  not  at  all  within  the  scope  of  its  policy.  In 
such  cases  the  strict  letter  of  the  domiciliary  law  is  not  appli- 
cable, and  it  may  be  supposed  that  that  law  intends  that  its 
provisions  may  then  be  substituted  by  the  law  of  some  other 
State  more  interested  in  the  matter. 

Instances  of  this  havevalready  been  seen  in  our  examination 
of  the  proper  law  governing  testamentary  capacity,^  and  other 
instances  will  be  seen  in  the  course  of  the  following  discussion. 

But  this  applies  only  to  wills  of  personalty.  With  respect 
to  lands,  it  is  perfectly  well  settled  that  the  strict  letter  of  the 
lex  situs  of  the  land  will  control  the  validity  of  the  devise  in 
all  respects.' 

It  is  to  be  observed  that,  although  the  will  consists  of  dis- 
positions of  both  real  and  personal  estate,  situated  in  different 
States,  and  even  though  they  are  given  in  the  same  clause  of 
the  will  and  upon  the  same  trusts,  the  dispositions  will  in  gen- 
eral be  severable,  and  the  validity  of  one  will  not  usually  de- 
pend upon  the  validity  of  the  other.  One  may  be  valid  by  the 
lex  situs,  while  the  other  is  invalid  by  the  lex  domicilii,  and 
nice  versa.^ 

§  143.  Formal  VaUdity  of  WiUs  of  Personalty.  —  The  pol- 
icy of  laws  controlling  the  formal  validity  of  wills  is  directed 

^  Ante,  §  70. 

s  Carpenter  V.  Bell,  96  Tenn.  294,  84  8.  W.  209;  Williams  v.  Saunders, 
5  Goldw.  (Tenn.)  60,  72;  Frazier  v.  Bogga,  87  Fla.  807,  20  So.  245  ;  Wynne 
V.  Wynne,  28  Miss.  261,  67  Am.  Dec  189  ;  Boss  o.  Boss,  129  Mass.  248,  246, 
87  Am.  Bep.  821 ;  Ford  v.  Ford,  70  Wis.  19,  88  N.  W.  188  ;  Penfield  v. 
Tower,  1  K.  D.  216,  46  K.  W.  418 ;  Darby  v.  Mayer,  10  Wheat.  465 ;  Kerr 
V.  Moon,  9  Wheat  565 ;  Ware  9.  Wisner,  50  Fed.  810.  It  Is  otherwise  as  to 
the  wUrpretaUon  of  the  derise.    Post,  1 145. 

•  Knox  V.  Jones,  47  N.  T.  889,  895.  See  Cross  v.  Tmst  Co.,  181  K.  T. 
880,889. 


884  FORMAL  VALIDITY  OF  WILL.  §  148 

towards  all  wills  which  owe  their  effect  to  those  lawSy  and  em* 
braces  therefore  all  wills  of  personalty  executed  by  persons  dov^ 
idled  in  that  State^  without  regard  to  the  actual  locality  of  the 
property  disposed  of  or  the  place  where  the  will  may  happen  to 
have  been  actually  executed.  For  this  purpose  the  strict  letter 
of  the  lex  domicilii  of  the  testator  at  the  time  of  his  death  will 
oontrol,  and  no  foreign  law  can  be  incorporated  into  it  for  the 
purpose  of  any  particular  oase.^ 

The  result  is  the  same  if  the  testator  makes  his  will  in  his 
domicil  according  to  the  forms  and  ceremonies  prescribed  by 
its  laws,  and  subsequently  removes  to  another  State  to  live,  by 
the  law  of  which  the  ceremonies  accompanying  the  execution  of 
the  will  are  not  sufficient.  And  so,  if  we  suppose  the  will  in- 
yalid  in  the  first  State  and  valid  in  the  second.  It  is  in  all 
oases  the  law  of  the  testator's  domicil  <xt  the  date  of  his  deaths 
not  at  the  time  of  the  execution  of  the  will,  that  must  deter- 
mine its  formal  validity.  This  is  true,  not  only  because  the 
will  speaks  as  at  the  death  of  the  testator,  being  revocable  and 
ambulatory  up  to  that  time,  but  also  because  the  matter  of 
testacy  or  intestacy  is  a  status  fixed  by  his  death,  and  as  such 
is  to  be  determined  by  the  lex  domicilii  at  that  time.' 

Thus,  in  Moultrie  v.  Hunt,*  the  testator  domiciled  in  South 

• 

1  Desesbats  v.  Berqnier,  1  Btnn.  (Penn.)  849,  2  Am.  Deo.  448  ;  Flanneiy's 
Will,  24  Penn.  St.  502 ;  Williams  v,  Saanders,  5  Ooldw.  (Tenn.)  60,  69 ; 
licCiuie  V.  House,  8  Ohio,  144,  81  Am.  Dec.  488 ;  Barlington  UDiyersity  9, 
Barrett,  22  la.  60,  92  Am.  Dec  876 ;  Moultrie  v.  Hunt,  28  N.  7.  894 ; 
Chamberlain  v.  Chamberlain,  48  N.  Y.  424, 482 ;  Kerr  v.  Dougherty,  79  N.  Y. 
827,  842 ;  Hope  v.  Brewer,  186  N.  Y.  126,  188  ;  Poid  v.  Ford,  70  Wis.  19, 
88  N.  W.  188  ;  Cameron  v.  Watson,  40  Miss.  191,  207  ;  Sickles  v.  New  Or- 
leans, 52  U.  S.  App.  147,  80  Fed.  868;  Yates  v,  Thompson,  8  CI.  &  F.  544, 
577.  In  a  few  cases,  expressions  will  be  found  to  the  effect  that  a  will  of  per- 
ionalty,  if  formally  Talid  according  to  the  law  of  the  place  where  it  is  exe- 
euted,  will  be  sustained  everywhere.  See  Roberts'  Will,  8  Pal  Gh.  (N.  Y.) 
519  ;  Sevier  v.  Douglass,  44  La.  Ann.  605,  10  So.  804.  But  an  examination 
of  these  cases  will  show  that  the  court  was  regarding  the  will  as  made  at  the 
teatator^s  domicil. 

«  Moultrie  V.  Hunt,  23  N.  Y.  894  j  Dupuy  v.  Wurta,  58  N.  Y.  656 ;  White 
V.  Howard,  46  N.  Y.  144  ;  McCuie  0.  Hoose^  8  Ohio,  144»  81  Am.  Dec.  488  ; 
Nat  V.  Coons,  10  Ma  548. 

•  28  N.  Y.  894. 
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Carolina  tbeie  exeoated  his  will,  declaring  before  the  attesting 
witnesses  that  it  was  his  signature  and  9eaU  This  was  sufficient 
in  South  Carolina  to  make  it  a  valid  will.  The  testator  subse- 
qnently  removed  to  Kew  York,  where  he  died.  By  the  law  of 
New  York,  it  was  required  that  the  testator  should  declare  in 
the  presence  of  two  attesting  witnesses  that  it  was  his  last  unU 
and  testament.  It  was  held  that  the  formal  validity  of  the  will 
was  to  be  determined  by  the  law  of  the  testator's  domidl  at 
the  time  of  hie  death,  not  at  the  date  of  the  execution  of  the 
will. 

§  144.  Subatantlal  Validity  of  the  Provialona  of  tlie  WUL 
— -  In  determining  the  substantial  validity  of  a  will  of  person- 
alty, the  general  principle  is  unquestionably  the  same  as  in  the 
case  of  its  formal  validity.  The  law  of  the  testator's  last  dom- 
icil  is  the  proper  law.  But  elements  are  present  here  which  are 
absent  where  the  investigation  relates  to  matters  of  farm  only, 
and  which  give  rise  to  apparent  exceptions  to  the  operation  of 
the  lex  domicilii.  But  these  exceptions  are  apparent  only, 
since  in  reality  it  is  the  temporary  adoption  by  the  lex  domicilii 
of  another  law  in  the  particular  case,  which  gives  such  other 
law  its  effect.  It  has  none  inherently.  The  general  rule  is 
still  that  the  law  of  the  testator's  domicil  at  the  time  of  his 
death  will  regulate  the  validity  of  the  testamentary  provisions.^ 

But  difficulty  is  often  experienced  in  these  cases  in  ascertain- 
ing what  is  the  law  of  the  domicil  in  regard  to  a  particular  set 
of  circumstances.  In  order  to  determine  this,  the  policy  of  the 
particular  statute  or  law  of  the  domicil  must  be  looked  to. 
Such  laws  may  be  divided  into  four  distinct  classes. 

One  class  of  these  provisions  may  be  created  for  purposes  of 
convenience  and  certainty  in  the  administration  of  estates, 
such,  for  example,  as  that  vague  and  indefinite  trusts  contained 
in  a  will  are  void.  The  main  purpose  of  such  provisions  is  to 
relieve  the  courts  of  the  domicil  of  the  difficult  task  of  enforcing 

1  Willianui  v.  Saanders,  5  Ooldw.  (Teim.)  60,  76 ;  Chamberlain  v.  Cham* 
berlain,  43  K.  T.  424 ;  Cross  v.  Tnut  Co.,  181  N.  T.  880 ;  Dammert  v.  Os- 
bom,  140  K.  Y.  80 ;  Fellows  v.  Miner,  119  Mass.  541 ;  Bible  Society  v. 
Pendleton,  7  W.  Va.  79  ;  Ford  v.  Fonl,  70  Wis.  19,  88  K.  W.  188 ;  Penfield 
V.  Tower,  1  K.  D.  %l%  46  K.  W.  418. 
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the  testator's  wishes  when  vaguely  expressed  It  is  obvious  that 
if  the  will  provides  that  these  vague  dispositions  are  to  be  en- 
forced in  the  courts  of  some  other  State  than  the  domicil,  and 
the  courts  of  that  State  are  authorized  by  its  law  to  enforce 
such  dispositions;  the  strict  letter  of  the  domiciliary  law  is  not 
applicable. 

Another  class  relates  to  the  management  and  contrd  of  the 
property  bequeathed,  such^  for  example^  as  prohibitions  against 
perpetuities  or  accumulations,  etc.  Here  also,  if  the  provisions 
of  the  will  are  such  that  these  perpetuities  or  accumulations 
relate  only  to  property  outside  the  domicil,  the  strict  letter  of 
the  lex  domicilii  is  not  applicable.  The  purpose  of  such  laws 
is  to  prevent  property  actually  situated  in  the  State  from  being 
tied  up  and  not  subject  to  alienation.  If  therefore  the  will 
thus  disposes  of  property  in  another  State  than  the  domicil,  the 
intention  being  that  it  should  remain  there,  the  domiciliary 
provisions  against  perpetuities,  etc.,  are  not  intended  to  embrace 
such  a  case.  That  is  a  question  to  be  dealt  with  by  the  law  of 
the  place  which  is  the  proposed  situs  of  the  property. 

A  third  class  embraces  those  cases  wherein  the  policy  of  the 
domicil  is  directed  against  the  holding  by  certain  classes  of 
persons  of  property  under  a  will,  such  as  corporations  under 
the  statutes  of  mortmain.  Here  again,  if  the  legatees  live  else- 
where the  policy  of  the  domicil  does  not  apply. 

The  last  class  embraces  those  cases  wherein  the  domiciliary 
policy  is  directed  towards  the  protection  of  the  testator  or  his 
family  from  improvident  dispositions,  such  as  limitations  upon 
the  testator's  capacity  to  bequeath  his  property  to  charitable 
purposes,  except  to  a  limited  amount,  or  unless  the  will  be 
executed  a  certain  period  before  his  death;  restrictions  upon 
the  capacity  of  an  infant,  or  a  married  woman,  to  make  a 
will,  etc.  The  policy  of  this  class  of  laws  is  to  protect  the 
citizens  of  the  State  where  they  are  enacted.  They  are  directed 
towards  those  testators  who  are  resident  there,  and  constitute 
restrictions  upon  testamentary  capacity.  Their  application  is 
entirely  independent  of  the  locality  of  the  property  transferred. 
Here  the  lex  domicilii  governs  in  full  forcei  without  the  aid  of 
any  foreign  law  whatever. 
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This  fourth  class  of  laws  controlling  testamentary  validitj^ 
involying  the  capacity  to  make  a  will  of  personalty,  and  the 
third  class,  involying  the  capacity  of  the  legatee  to  take,  have 
been  already  discussed  in  connection  with  the  law  governing 
personal  capacities.' 

With  regard  to  the  first  two  classes,  though  the  older  rale  was 
that  the  letter  of  the  lex  domicilii  should  govern  in  all  cases, 
even  though  the  property  disposed  of  was,  under  the  will,  to  be 
enjoyed  in  another  State,*  the  modern  tendency  is  distinctly  in 
the  direction  of  enforcing  the  policy  rather  than  the  letter  of  the 
lex  domicilii,  and  if  the  property  is  to  have  its  final  situs  in 
another  State,  to  make  the  law  of  that  State  a  part  of  the  lex 
domicilii  for  the  purpose  of  regulating  that  disposition.^ 

In  Hope  V,  Brewer,*  a  testator  domiciled  in  New  York  be- 
queathed property  to  trustees  in  Scotland,  to  establish  a  charity 
in  that  country.  The  bequest  under  the  law  of  New  York  was 
too  va^ue  and  indefinite^  but  was  valid  and  capable  of  enforce- 
ment under  the  laws  of  Scotland.  The  New  York  court  decided 
in  favor  of  the  validity  of  the  bequest. 

s  Ante,  I  70. 

•  Wood  9.  Wood,  5  Pal.  Ch.  (N.  7.)  69«,  28  Am.  Dec.  461 ;  Sorrey  v. 
Bright,  1  Der.  k  B.,Eq.  (N.  C.)  118,  28  Am.  Dec.  684 ;  Montgomery  v.  Mil- 
liken,  6  8m.  &  M.  (Miss.)  161,  48  Am.  Deo.  607  ;  Lowry  v.  Bradley,  1  Speer's 
Bq.  (S.  C),  1,  89  Am«  Dec.  142. 

«  Chamberlain  v.  Chamberlain,  48  N.  Y.  424  ;  Hope  v.  Brewer,  136  N.  T. 
126 ;  Fellows  v.  Miner,  119  Mass.  641 ;  Healy  v.  Reed,  168  Mass.  197  ;  Sohier 
V.  Burr,  127  Mass.  221 ;  Ford  v.  Ford,  80  Mich.  42,  44  N.  W.  1067.  Bnt 
see  Cross  v.  Trust  Co.,  181  K.  Y.  830 ;  Doty  v,  Hendriz,  16  N.  Y.  Supp.  284  ; 
Dammert  v.  Osbom,  140  K.  Y.  80 ;  Bible  Society  v.  Pendleton,  7  W.  Va.  79. 
In  Dammert  v.  Osbom,  «u/m»,  a  testator  domiciled  in  Peru  bequeathed  per* 
sonalty  to  charitable  uses  in  New  York,  invalid  under  the  laws  of  New  York, 
prohibiting  the  suspension  of  the  power  of  alienation  for  a  longer  period  than 
two  lives  in  being  at  the  death  of  the  testator,  but  valid  under  the  law  of  Peru 
(lex  domicilii).  This  bequest  was  sustained  in  New  York,  after  a  special 
enactment  by  the  New  York  legislature  validating  the  charity.  In  the  ab- 
sence of  this  special  enactment,  it  would  seem  that  the  general  laws  of  New 
York  would  have  governed ;  unless  perhaps  the  policy  of  those  laws  should  be 
deemed  so  unimportant  as  to  be  superseded  by  the  advantages  accruing  from 
a  valuable  charity  donated  by  foreigners.  Bnt  the  courts  oould  hardly  con- 
aider  such  matters  in  reaching  a  decision. 

•  186  N.  Y.  126,  134,  136.    See  Bible  Sodety  v.  Pendleton,  7  W.  Va.  7a 
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In  Chamberlain  v.  Chamberlain,*  a  "Sew  York  testator  be* 
qaeathed  a  legacy  to  a  Penngjlyania  corporation  for  charitable 
purposes,  which  was  violative  of  the  New  York  statutes  against 
perpetuities.  It  was  held  hy  the  New  York  court  that  the  valid- 
ity of  the  bequest  in  that  respect  should  depend  upon  the  law  of 
Pennsylvania^  whither  the  property  was  to  be  sent  for  use.  In 
the  course  of  its  opinion  the  court  says:  ^^  It  is  no  part  of  the 
policy  of  New  York  to  interdict  perpetuities  or  gifts  in  mort- 
main in  Pennsylvania*  Each  State  determines  those  mattezs 
according  to  its  own  views  of  policy  and  right,  and  no  other 
State  has  any  interest  in  the  question.  There  is  no  reason  why 
the  New  York  courts  should  follow  the  funds  bequeathed  to  this 
Pennsylvania  /corporation  to  see  whether  they  will  be  there  ad- 
ministered in  all  respects  in  strict  harmony  with  our  policy  and 
laws." 

In  Despard  v.  Churphill,*  it  was  held  Aat  the  New  York 
courts  would  not  themselves  directly  enforce  the  provisions  of  a 
Californian's  will,  valid  in  California,  disposing  of  personalty 
in  New  York,  the  will  creating  perpetuities  invalid  under  New 
York  law,  but  that  the  New  York  assets,  after  paying  certain 
legacies  which  were  valid  under  the  law  of  New  York,  should  be 
remitted  to  California  to  be  there  distributed.  If  it  had  been 
directed  by  the  will  that  this  property  was  to  go  to  New  York 
legatees  and  to  remain  there,  doubtless  the  court  would  have  de- 
clared the  disposition  invalid,  as  not  being  within  the  purview 
of  the  California  law,  but  embraced  in  the  policy  of  the  State  of 
New  York,  As  it  was,  however,  the  property  was  to  go  out  of 
New  York,  and  therefore  it  would  seem,  the  New  York  policy 
not  being  applicable  to  the  case,  there  was  no  particular  reason 
why  the  court  should  have  refused  to  itself  enforce  the  provisions 
of  the  will. 

§  145.  Interpretatton  of  the  Will.  — *  In  the  case  of  any  docu« 
ment,  whether  it  be  a  contract,  a  conveyance,  or  a  will,  the  pri* 
mary  rule  for  the  interpretation  of  ambiguous  language  is  that  the 

*  43  N.  7.  43i.  It  seems  imposoible  to  reconcile  with  this  the  oeae  of 
CioH  v.  Trust  Co.,  181  N,  Y.  830.  But  the  Conner  would  seem  to  lay  down 
the  correct  rule. 

»  53  N.  Y.  19S* 
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intention  of  the  person  using  l^e  langnmge  mtut  be  ascertained 
and  followed.  The  question  is,  what  does  the  party  mean  by 
the  phrases  or  words  he  has  used  ?  This  will  often  be  ascer- 
tained by  merely  considering  the  context  of  the  document  itself 
but  sometimes  the  words  are  such  as  may  be  given  a  technical 
or  customary  meaning  in  one  State  different  from  that  attached 
to  the  same  words  by  the  law  or  custom  of  another  State.  Thus, 
the  technical  legal  words  ^'heirs''  or  ^^next  of  kin/^  or  the 
words  of  the  vernacular,  sudi  as  '^ dollars,''  '^pounds,''  etc.,  are 
instances  of  {Erases  which  may  have  different  meanings  in  dif- 
ferent countries.  So  the  mere  silence  of  the  testator  upon  cer- 
tain points  may  create  different  interpretations  of  his  intention 
in  different  States,  as  where  the  testator  makes  a  provision  for 
his  wife,  without  stating  whether  it  is  intended  in  lien  of  her 
dower,  or  where  he  makes  no  provision  in  his  will  for  the  case 
of  the  legatee  dying  before  himself,  etc. 

In  such  cases  the  question  will  arise^  which  meaning  did  the 
grantor  or  testator  intend  should  be  attached  to  his  words  or  to 
hb  silence  ?  The  answer  cannot  always  be  given  with  absolute 
assurance  of  truth,  and  in  the  absence  of  direct  evidence  resort 
must  be  had  here,  as  in  other  cases,  to  presumptions  of  law.  The 
general  proposition  may  be  laid  down  that  tihe  interpretation  of 
such  ambiguous  phrases  should  be  determined  in  accordance  with 
the  laws  and  customs  of  diat  State  most  probably  in  the  mind 
of  the  grantor  or  testator  when  he  used  the  words,  and  with 
which  he  is  to  be  presumed  to  be  most  fiamiliar. 

If  the  country  whose  phrases  he  adopts  is  expressly  desi^ 
nated  by  the  testator,  or  is  given  by  implication  firom  the 
language  of  the  will,  there  would  then  be  no  doubt  as  to  his  in- 
tention to  give  his  words  the  same  meaning  attached  to  them 
in  that  country.^ 

Thus,  if  one  domiciled  in  New  York  directs  that  his  estate 

1  Dioey,  CodA.  L.  SM;  SnoUa  p.  Wylie,  10  H.  L.  Ou.  1 ;  s.  a  1  DeO.  F» 
&  J.  470 ;  Aiutrnther  •.  Ohalmer,  3  Sim.  1 ;  Tste*  v.  Thompson,  a  CI.  &  F. 
644,  588 ;  Hiniflon  v.  Nixon,  9  Pst  488,  504 ;  Ford  v.  FoTd,  80  Mioh.  42,  44 
K.  W.  1057, 1058»  lOeO;  Fwd  t.  Fonl,  70  Wit.  19,  88  N.  W.  168, 195  ;  8. 0. 
72  Wis.  621,  40  N.  W.  502 ;  Unooln  v.  Perry,  149  Mass.  888 ;  Merrill  w, 
Pteston,  185  Mass.  451 ;  Codnum  v.  Kf«ll,  152  Mast.  214. 
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sliall  be  distrtbuted  among  those  persons  wbo  would  answer  the 
description  of  his  ''next  of  kin"  or  ''heirs  at  law"  under  the 
laws  of  France,  the  New  York  courts  or  the  courts  of  any  other 
State  would  find  no  difficulty  in  applying  the  French  law  to 
the  case,  and  in  selecting  the  beneficiaries  in  accordance  with 
that  law.  Their  obvious  duty  would  be  to  follow  the  intention 
expressed  by  the  testator. 

Again,  though  the  country  whose  law  or  usage  the  testator 
has  in  mind  when  he  uses  the  ambiguous  phrases  be  not  ex- 
pressly designated  in  the  will,  yet  where,  on  the  &ce  of  the 
instrument,  it  is  apparent  that  the  testator  has  a  particular 
country  in  mind,  the  law  and  usage  of  that  country,  whereyer 
it  be,  will  control  the  interpretation  of  the  ambiguous  phrase. 
Thus,  a  testator  domiciled  in  England  executes  a  will  in 
France,  in  the  French  language,  expressed  in  all  the  technical 
terms  of  French  law.  Such  a  will  would  generally  be  inter- 
preted, in  respect  to  ambiguous  phrases,  etc.,  in  accordance 
with  French  law  or  custom,  rather  than  English.' 

But  as  a  general  rule  nothing  will  appear  to  indicate  the 
country  whose  laws  and  usages  the  testator  had  in  mind.  In 
such  event,  if  the  ambiguity  occurs  with  respect  to  the  disposi- 
tion of  personalty  by  will,  the  presumption  of  law,  in  the  ab- 
sence of  contrary  evidence,  is  that  the  testator  had  in  view  the 
laws  and  usages  of  his  domieUy  as  being  those  with  which  he  is 
supposed  to  be  most  familiar.  The  actual  situs  of  the  property 
disposed  of,  or  the  domicil  of  the  legatees,  will  generally  be 
immaterial.* 

*  Dicey,  Confl.  L.  696 ;  Chamberlftin  v,  Napier,  15  Ch.  D,  614 ;  Enohin  v. 
Wylie,  10  H.  L.  Gas.  1 ;  s.  a  1  DeG.  F.  &  J.  470.  But  see  Anstnither  o. 
Ghalmer,  2  Sim.  1  ;  Caalfieldr.  Sallivan,  86  K.  7.  168. 

*  Maxwell  v.  Maxwell,  8  DeG.  M.  &  0.  706 ;  Harrison  v.  Nixon,  9  Pet. 
488,  604;  Sickles  v.  New  Orleans,  62  U.  S.  App.  147,  80  Fed.  868,  878 ;  Gil- 
man  v.  Gllman,  62  Me.  166,  88  Am.  Dec  602 ;  Pbrsons  v.  Lyman,  20  N.  7. 
108  ;  Caolfield  v.  SoUivan,  86  N.  Y.  168 ;  Dammert  v.  Osbom,  140  N.  T.  80» 
46  ;  Bowditch  v.  Saltyk,  99  Mass.  186  ;  Sewall  v.  WUmer,  182  Mass.  181, 
186 ;  Merrill  v.  Preston,  186  Mass.  461 ;  Lincoln  v.  Perry,  149  Mass.  868 ; 
Welch  r.  Adams,  152  Mass.  74  ;  Oodman  r.  Krell,  152  Mass.  214  ;  Adams  v. 
Adams,  154  Mass.  290 ;  Mullen  v.  Reed,  64  Conn.  240,  29  AtL  478 ;  Rockwell 
V.  Bradsbaw,  67  Conn.  9, 84  Atl.  768,  769 ;  Fordo.  Ford,  70  Wis.  19,  88  N.  W« 
188, 196 ;  Knights  Templars  Association  v,  Greene,  79  Fed.  461,  465. 
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If  the  property  disposed  of  be  land  situated  in  a  State  other 
than  the  testator's  domicile  some  question  has  been  made  whether 
the  interpretation  of  the  testator's  language  should  be  controlled 
bj  the  law  and  usage  of  the  domicil  or  of  the  situs  of  the  prop- 
erty. A  few  cases  may  be  found  holding  that  the  interpretation 
of  the  devise  must  depend  upon  the  lex  situs.^  But  here  too  the 
weight  of  reason  and  authority  is  in  favor  of  the  rule  that  the 
interpretation  of  a  devise  is  to  be  governed  by  the  law  or  usage 
with  which  the  testator  u  supposed  to  be  most  familiar,  namely, 
that  of  his  domicil ;  and  hence  when  he  uses  words  he  must  be 
presumed  to  have  intended  that  they  should  be  used  in  the  sense 
given  them  in  his  domicil,  unless  the  contrary  appears.*  So, 
also,  if  it  becomes  necessary  to  fill  in  some  hiatus  in  the  ex- 
pressed intention  of  the  testator,  resulting  from  his  failure  to 
provide  for  all  contingencies,  as  in  the  case  of  a  lapse,  or  the 
obligation  of  a  devisee  to  elect  whether  or  not  to  take  under  the 
will.* 

§  146.  Same  —  Beneflolailea  —  Property  Disposed  ot  —  If 
a  will  gives  property,  real  or  personal,  to  a  devisee  or  legatee, 
not  by  name  but  describing  him  as  one  of  a  class,  such  as 
^' heirs  at  law,"  ^'next  of  kin/'  <' children, ''etc.,  these  or  the 

*  Tates  V.  Thompeon,  8  CI.  &  F.  544,  688  ;  Jennings  9.  Jennings,  21  Ohio 
St.  66 ;  Applegate  v.  Smith,  81  Mo.  166 ;  Richardson  v.  DeGiverville,  107  Mo. 
422,  17  S.  W.  974,  977  ;  McCartney  v.  Osborn,  118  IlL  408,  9  N.  E.  210 ; 
Wynne  v,  Wynne,  28  Miss.  261,  67  Am.  Dec.  189.  It  is  evident  that  this 
mle  could  not  be  applied  if  the  testator  possessed  lands  in  several  States,  with 
different  interpretations  of  the  words  osed,  should  the  testator  dispose  of  them 
all  by  the  same  language ;  for  it  coald  not  be  supposed  that  the  testator 
would  intend  the  same  clause  to  have  different  meanings  with  respect  to  dif- 
ferent tracts  of  land.  See  Crusoe  o.  Butler,  86  Miss.  160 ;  Wilson  v.  Coz,  49 
Miss.  688,  646.  This  reduetio  ad  ahmrdum  would  seem  to  sufiSce  to  throw 
discredit  upon  a  rule  which  might  produce  such  results. 

•  Ford  V.  Ford,  80  Mich.  42,  44  N.  W.  1057, 1069  ;  Ford  v.  Ford,  70  Wis. 
19,  88  N.  W.  188,  196  ;  s.  a  72  Wis.  621,  40  N.  W.  602  ;  Proctor  v.  Clark, 
164  Mass.  46,  27  N.  £.  678 ;  Unooln  v.  Perry,  149  Mass.  868. 

0  Trotter  0.  Trotter,  4  Bli^  n.  s.  602;  s. o. 8 Wils. & Sh.  407;  Maxwell 
V.  Maxwell,  2  DeG.  M.  &  G.  706  ;  Maxwell  v.  Hyalop,  L.  R.  4  £q.  407  ;  Caul- 
field  V.  SnlUyan,  85  N.  T.  168;  Staigg  o.  Atkinson,  144  Mass.  664^  12  N.  E. 
854 ;  Washburn  v.  Van  Steenwyk,  82  Minn.  886, 20  N.  W.  824 ;  Van  Steeawyk 
p.  Washburn,  69  Wis.  488»  17  K.  W.  289. 
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like  terms,  in  the  absence  of  eridence  of  a  contrary  intention, 
are  to  be  constnied  according  to  the  meaning  given  such  terms 
in  the  testator^s  domicile  as  shown  in*  the  preceding  section.^ 

So  where  snch  terms  as  ^'estate/'  ''real  estate,"  '^  moyable 
property,''  '^dollars/'  ''poands/'  etc^  are  nsed  in  a  will,  they 
are  to  be  construed  in  accordance  with  the  same  law.  Thns,  in 
Enohin  v.  Wylie,*an  Bnglishman,  domiciled  in  Bassia,  and 
possessed  of  large  real  and  personal  estate,  inclading  a  consider- 
able amount  in  the  English  funds,  made  a  will  in  the  Bnsstan 
language  and  form,  disposing  of  all  his  '^moyable  and  immov' 
able  property,'*  but  without  any  other  language  excluding  or 
including  his  English  property.  In  England,  the  phrase  ''  mov- 
able property  "  was  usually  applied  to  tangible  chattels,  while 
in  Bussia  it  was  the  designation  by  which  aU  personal  property,. 
whether  tangible  or  intangible,  was  known.  The  question  was 
whether  the  will  passed  the  money  in  the  English  funds.  The 
court  held  that  the  meaning  given  to  the  words  in  Bussia,  the 
testator's  domicil,  should  prevail. 

So  also  the  law  of  the  testator's  domicil  will  determine  the 
meaning  of  ambiguous  words  used  by  him  to  describe  the  estate 
or  interest  intended  to  be  vested  in  the  legatee  or  devisee.  In 
Brown  v.  Brown,*  an  English  case,  a  testator  domiciled  in  Vir- 
ginia, devised  to  his  sister,  Mary  Brown,  ''the  remaining  one- 
fourth  share  of  the  balance  of  my  estate^  at  her  death  to  be 
equally  divided  among  her  children."  The  queation  was  whether 
Mary  Brown  took  a  life  estate  or  a  fee-simple.  It  appearing 
that  the  Virginia  courts  had  construed  the  will  to  give  her  an 
absolute  estate,  the  House  of  Lords  followed  that  construction. 

So  whether  a  party  takes  an  estate  by  implication  of  law  un- 
der a  will ;  or  whether  a  precatory  trust  is  raised  by  expressions 
of  hope  *or  confidence,  etc.,  are  questions  of  construction  to  be 
determined  by  the  law  of  the  testator's  domiciL* 

1  Merrill  v.  Pntton,  1S5  Mass.  461 ;  Proetor  v.  Clark,  154  Mass.  45,  S7 

N.  B.  STS  ;  IdDooln  v.  Peny,  149  Masi.  868;  HairiBcm  v.  Kuedd,  9  Pet  488^ 
504 ;  Story,  Confl.  L.  ||  479  e,  479  h. 

s  10  H.  L.  Gas.  1 ;  s.  0. 1  DeO.  F.  &  J.  47a 

»  4  Wil&  &  Sh.  8& 

«  Story,  Confl.  L.  |§  479  h,  479  e. 
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An  important  oocollary  ol  the  rule  that  the  law  of  the  tes- 
tator's domicil  govema  the  interpretation  of  his  will  should  be 
noted.     The  interpretation  imposed  by  the  lex  domicilii  will 
cany  with  it  in  the  fomm  all  the  incidents  which  would  have 
followed  if  the  same  construction  would  have  been  placed  upon 
the  will  by  the  lex  fori  itself/    Thus,  in  Trotter  r.  Trotter,* 
an  English  case,  a  Scotchman^  domiciled  in  India  (by  construc- 
tion of  English  law^  in  England),  made  his  will  in  Indi%  being 
possessed  of  Scotch  heritable  bonds,  ^  as  well  as  of  personal  prop* 
erty  in  Scotland.    The  Scotch  law  required  an  heir  claiming 
also  personal  property  under  the  will,  either  to  throw  his  heri* 
tage  into  the  common  fund  and  take  his  legacy,  or  to  elect  be- 
tween the  two  (in  accordance  with  the  presumed  intention  of 
the  testator).    The  will  in  this  case  was  ineffectual  to  carry  the 
Scotch  heritage  according  to  the  law  of  Scotland,  and  the  ques- 
tion  thereupon  arose  whether  the  Scotch  heir,  claiming  the  heri- 
table bonds  as  heir,  was  also  entitled  to  share  in  the  personalty 
as  legatee  under  the  English  will,  without  throwing  the  heri- 
table bonds  into  hotchpot  or  being  put  to  his  election.    It  was 
held  that  the  terms  of  the  will  must  be  construed  according  to 
the  laws  of  England  (lex  domicilii),  and  that  by  the  law  of 
England  the  terms  used  were  not  such  as  to  import  an  intention 
to  transfer  any  real  estate  of  the  testator;  that  the  law  of  Eug^ 
land  did  not  require  a  legatee  who  was  also  heir  to  throw  his 
inherited  lands  into  hotchpot  or  else  to  elect;  and  therefore  that 
the  heir  was  entitled  both  to  the  heritable  bonds  and  also  to  his 
share  of  the  personalty  under  the  will.     In  this  case  the  forum 
was  the  domicil,  but  it  is  apprehended  the  same  result  would 
haye  been  reached  had  the  question  arisen  before  the  Scotch 
courts. 

§  147.  Same — lApae — Bleotion.— In  accordance  with  the 
general  principles  already  alluded  to,  the  law  of  the  testa- 
tor's domicil  will  determine  the  effect  of  a  lapse  by  the  death 

•  See  Slaughter  v.  Garland,  40  Mlas.  172,  180.' 

•  4  Bligh,  K.  8.  502  ;  s.  0.  8  Wils.  &  Sfa.  407. 

V  Heritable  bonda,  under  the  law  of  Sootlandt  are  bonds  ehavgeable  pri- 
marily OB  the  real  estate  of  adeeedant,  and  deaoend  tk>  the  Mr  of  thecreditoTy 
not  to  hia  uersenal  sepieaentativn. 
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of  a  legatee  or  devisee ;  that  is,  whether  his  share  is  to  descend 
to  his  children,  heirs,  or  distrihutees,  or  whether  as  to  it  the 
testator  shall  he  regarded  as  haying  died  intestate,  or  whether 
it  shall  he  added  to  the  residuary  devise  or  heqaest,  if  any.  It 
is  a  contingency  which  the  testator  has  not  provided  for,  and 
his  silence  should  be  interpreted  in  accordance  with  the  law  of 
his  domicil.^ 

Another  frequent  instance  of  the  application  of  these  prin^ 
ciples  arises  in  case  of  provisions  made  for  a  widow  by  way  of 
jointure,  in  lieu  of  dower*  This  subject  is  largely  regulated 
by  statute  in  most  of  the  States,  but  the  statutes  vary  consider- 
ably with  respect  to  the  effect  to  be  given  such  provisions  as  a 
bar  to  the  widow's  dower  or  distributive  share.  If  the  husband 
in  his  will  provides  for  the  wife,  but  the  will  is  silent  as  to  its 
being  a  substitute  for  her  ordinary  marital  rights,  the  question 
whether  the  testamentary  provision  shall  be  so  taken  is  a  matter 
of  the  interpretation  of  the  will,  and  as  such  is  to  be  determined 
in  general  by  the  law  of  the  testator's  domicil.  So  far  as  her 
distributive  share  in  his  personalty  is  concerned,  the  law  of  the 
testator's  domicil  is  supreme,  wherever  the  property  may  be« 
Hence,  whether  the  widow  shall  be  given  both  funds,  or  whether 
she  will  be  allowed  only  the  testamentary  provision,  or  whether 
she  will  be  required  or  entitled  to  elect  between  the  two,  is  to 
be  determined  by  the  lex  domicilii  of  the  testator.' 

As  between  the  testamentary  provision  made  for  her  and 
her  dower  in  lands  situated  abroad,  though  the  wife  cannot 
be  barred  of  her  dower  by  such  a  provision,  unless  it  is  per- 
mitted by  the  lex  situs  of  the  land  (since  that  would  be  to  affect 
the  title  to  the  liuid),*  yet  upon  ordinary  principles  of  election, 
if  the  lex  domicilii  of  the  testator  forbids  the  wife  to  take  both 

^  Rockwell  V,  Bradshaw,  67  Conn.  9,  S4  AtL  758 ;  Anstrather  v.  Gbalmer, 
2  Sim.  1  ;  Thornton  v.  Curling,  8  Sim.  810.  The  lex  domicilii  of  the  legatee 
or  devisee,  or  the  lex  ritos  of  the  property,  has  no  part  in  the  solution  of  this 
question. 

s  Slaughter  v.  Garland,  40  ICiss.  172. 

*  See  Jennings  v.  Jennings,  21  Ohio  St.  56 ;  Staigg  v.  Atkinson,  144  Mass. 
664,  12  N.  E.  864 ;  Washburn  v.  Van  Steenwyk,  82  Minn.  886,  20  N.  W, 
%2i ;  Yan  Steenwyk  v.  Washburn,  69  Wis.  488,  17  N.  W.  289.    ' 
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her  dower  and  tbe  testamentarj  proyisiou^  the  oonrts  of  the  sitofl 
of  the  land  will  require  the  wife  to  elect;  though  under  the  lex 
situs,  if  the  will  were  to  be  interpreted  by  that  law,  the  widow 
would  be  allowed  both  prorisions.^ 

Furthermore,  it  seems  to  be  settled  that  the  proper  course  to 
be  pursued  by  the  widow  in  such  cases,  in  the  event  that  the 
law  of  the  testator's  domicil  requires  her  to  elect  between  the 
testamentary  provision  and  her  marital  rights,  is  to  make  her 
election  in  the  courts  of  the  testator's  domicil.  Such  an  election 
will  definitely  establish  her  status  with  respect  to  her  husband's 
property  everywhere  once  for  alL  If  on  the  other  hand  she 
should  be  permitted  to  elect  in  the  courts  of  another  State,  it 
might  result  that  she  has  renounced  the  will  in  one  jurisdiction 
and  elected  to  hold  under  it  in  another,  according  as  her  interest 
dictates.  This  would  be  both  inconvenient  and  in  direct  con- 
travention of  the  testamentaiy  intention,  as  construed  by  the 
lex  domicilii*  The  safer  rule  would  seem  to  be  always  to  require 
the  widow  to  make  her  election  in  the  courts  of  the  testator's 
domicil  in  the  first  instance.* 

And  if  the  widow  is  under  disabilities,  such  as  lunacy,  so  as 
to  be  incapable  of  making  an  election  for  herself,  it  seems  the 
courts  of  the  domicil  have  the  sole  jurisdiction  to  make  the  elec- 
tion for  her.  At  least,  if  the  election  is  made  by  the  domiciliary 
courts,  the  decree  is  in  the  nature  of  a  decree  in  rem^  which  will 
be  conclusive  in  the  courts  of  all  other  States.* 

In  Slaughter  v.  Qarland/  a  testator  domiciled  in  Virginia, 
possessed  of  certain  personalty  in  Mississippi,  provided  for  his 
wife  in  his  will.  She  renounced  the  testamentary  provision 
made  for  her  in  the  Virginia  court  of  probate.  By  the  law  of 
Virginia  she  was  entitled  to  one  third  of  her  husband's  person- 
alty as  his  distributee.    The  Mississippi  law  gave  the  widow 

«  Washbam  v.  Yan  Steenwyk,  82  Minn.  836,  20  N.  W.  824. 

*  Slaughter  o.  Garland,  40  Miss.  172 ;  Washbnm  v.  Van  Steenwyk,  82 
Minn.  886,  20  N.  W.  824. 

•  Slanghter  v,  QarUnd,  40  Miss.  172 ;  Washbam  o.  Yan  Steenwyk,  82 
Minn.  886,  20  K.  W.  824  ;  Yan  Steenwyk  v.  Washbnrn,  59  Wis.  488, 17  K.W. 

V  40  Miss.  172. 
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one  half  the  personalty  as  her  istUstate  husband's  distributee^ 
and  made  this  applicable  to  all  property  mtuated  in  that  l^atef 
regardless  of  marital  rights  which  might  hare  aecraed  in  other 
States.  The  question  was  whether  tiie  widow's  renunciation  in 
the  Virginia  courts  operated  to  make  the  husband  intestate  in 
Mississippi,  and  therefore  made  the  law  of  that  State  i^plicable 
so  as.  to  entitle  her  to  one  half  instead  of  one  third  of  her  hus- 
band's personalty.  The  Mississif^i  court  held  that  the  Virginia 
court  was  the  proper  place  for  the  wife's  renunciation  to  be 
made;  that  that  renunciation  did  not  render  the  husband 
^intestate"  in  the  sense  used  by  die  Mississippi  statutes  ap- 
plicable to  all  proper^  of  intestates  within  its  limits^  regardr 
less  of  the  owner's  residence;  that  the  general  role  that  the  lex 
domicilii  of  the  deceased  owner  governs  the  distribution  of  hie 
personalty  would  therefore  apply;  and  that  the  widow's  share  in 
the  husband's  Mississippi  personalty  should  be  determined  by 
the  Virginia  law. 

Cases  of  election  may  also  arise  where  the  testator,  possessed 
of  real  and  personal  property,  makes  a  will  disposing  of  it  all^ 
the  will  being  valid  by  the  law  of  his  domicil  (as  respects  the 
personalty)  or  by  the  lex  situs  of  some  of  the  realty,  but  invalid 
as  to  the  rest  of  the  land  by  its  lex  situs,  a  beneficiary  under 
the  will  being  also  an  heir  to  the  property  as  to  whidi  the  will 
is  invalid.  In  such  cases  the  beneficiary  (and  heir)  is  generally 
required  to  elect  between  the  valid  benefit  conferred  upon  him 
and  the  property  to  which  he  succeeds  as  heir.* 

In  Brodie  v.  Barry,*  a  testator  domiciled  in  England  left  all 
his  real  and  personal  property  upon  trusts  for  the  benefit  of 
his  nephews  and  nieces.  The  land  was  in  Scotland,  and  the 
will  was  insufficient  under  the  Scotch  law  to  pass  the  realty. 
Only  one  of  the  beneficiaries  could  under  the  law  of  Scotland 
succeed  as  heir  to  the  land  there.  The  others  sought  to  make 
her  elect  in  the  English  court  of  chancery,  and  Sir  William 
Grant  compelled  her  to  do  so. 

•  Brodie  v,  Barry,  2  Vea  &  B.  137;  Bdfonr  v.  Seott,  6  Bio.  P.  a  690, 
cited  in  Brodie  o.  Barry;  Wsshbam  aVeii  Steeaw]^  S2  Kinn.  SSfi,  20 
N.  W.  824.  See  Rice  v.  Harbeson,  63  N.  T.  493.  But  aee  Ifazwell  v.  Max* 
well,  8  DeG.  M.  ft  G.  705 ;  Maxwell  v.  Hjslop,  L.  R.  4  Eq.  407. 

•  a  Yes.  &  B.  127. 
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1 148.   Same  —  Gluuige  of  DomloU  after  Bxaoutioii  of  Will. 

•—  We  have  heretofore  supposed  that  the  testator's  domicil  at 
the  time  of  the  executioii  of  the  will  has  remained  anchanged 
up  to  the  time  of  his  death.  In  such  case,  in  the  absence  of 
contrary  evidence,  we  have  seen  that  he  will  be  presumed  to 
have  in  mind,  when  he  uses  certain  ambiguous  words  or  phrases, 
the  meaning  attached  to  such  terms  by  the  law  or  vernacular  of 
his  domicil. 

But  it  may  be  that  the  testator,  though  domiciled  in  one 
State  when  he  executes  the  will,  has  subsequently  at  some  time 
before  his  death  removed  permanently  to  another  State,  where 
he  dies,  without  revoking  his  will  executed  in  the  first  domicil, 
and  without  executing  a  new  one  in  his  last  domicil.  And  the 
meaning  attached  to  the  terms  he  has  used  in  the  will  in  tha 
last  domicil  may  differ  from  that  attached  to  the  same  terms  in 
his  first  abode. 

Under  such  circumstances,  it  becomes  a  matter  of  extreme 
difficulty  to  determine  by  which  law  (or  usage)  the  ambiguous 
phrases  shall  be  interpreted,  whether  by  the  law  of  the  domicil 
at  the  time  of  the  execution  of  the  will  or  at  the  time  of  the 
testator's  death.  Weighty  arguments  may  be  advanced  to  up* 
hold  either  position.^    The  point  was  raised  in  Harrison  r. 

^  Thnsy  in  favor  of  the  law  of  the  Uul  domidl,  it  may  be  said :  (1)  That 
the  whole  eahjeet  of  wills  of  personalty  is  thus  made  to  depend  npon  the 
same  law,  the  law  of  the  teatator^s  lad  domicil  being  the  law  upon  which  de* 
pendB  the  validity  of  the  will  so  fiu  aa  concerns  either  the  eapadty  of  the  tes- 
tator, the  formal  Talidify  of  the  will,  or  its  mtbttatUM  validity  ;  and  that  to 
dlow  a  different  law  to  govern  its  interpretation  or  oonstmetion  wonld  be  in* 
oongniona  and  Inharmoniooa.  See  Cross  v.  Tmst  Co.,  131  N.  T.  830,  849. 
But  this  atgnment  overlooks  the  fact  that  the  inUrpretation  of  a  will  rests 
upon  a  very  different  foundation  from  matters  of  validity.  The  former  is 
based  npon  the  VHUmtion  of  the  testator,  while  the  latter  is  independent  of 
intention,  and  rests  npon  the  policy  of  the  law.  Logically  therefore  there  is 
no  reason  why  the  same  law  ahonld  govern.  (2)  A  second  and  more  powerful 
aignment  in  favor  of  the  law  of  the  laBi  domicil  is  to  be  found  in  the  rule 
that  wills  speak  as  of  the  death  of  the  testator,  not  as  of  the  time  of  their 
execution.  See  Moultrie  v.  Hunt,  23  N.  T.  894 ;  Wynne  i^  Wynne,  23  Miss. 
251,  57  Am.  Deo.  139 ;  Lincoln  v.  Perry,  149  Mass.  868,  874.  It  may  be 
aignsd  that  although  the  testator  may  have  attached  to  his  words  when  he 
wrote  them  the  meaning  gLven  them  by  the  law  of  his  then  domicil,  yet 
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Kizon,'  but  was  left  andecided.  Notwithstanding  some  dicta 
to  the  contrary;'  the  better  view  is  believed  to  be  that  the  law 
of  the  domicil  at  the  execution  of  the  will  is  to  govern  its  in< 
terpretation  and  construction.^ 

when  he  changes  his  domicil  to  a  State  whose  law  gives  a  different  meaning 
to  the  words  used^  it  most  he  sappoeed  that  he  is  as  familiar  with  the  latter 
law  as  with  the  first,  and  that  if  he  had  desired  the  words  to  have  retained 
their  first  meaning,  he  would  have  altered  the  language  so  as  to  convey  that 
meaning  under  the  law  of  his  new  domioiL  See  Moultrie  v.  Hunt,  28  K.  Y. 
894,  400. 

On  the  other  hand,  it  may  he  urged  in  favor  of  the  domicil  at  the  time 
the  will  is  executed,  that  since  the  law  (and  usage)  of  that  State  certainly 
determines  primarily  the  meaning  to  he  given  to  the  words  used,  the  will 
as  the  testator  wrote  it  is  to  he  construed  in  accordance  therewith ;  that 
such  was  the  meaning  intended  by  the  testator,  and  such  was  his  vfiU;  that 
he  can  only  alter  that  will  by  revoking  it,  or  by  executing  a  new  will  or  a 
codicil,  without  which  no  subsequent  change  of  intention  on  his  part  would 
he  of  any  effect ;  that  the  will  is  made  up,  not  only  of  the  %ocfrd$  the  testator 
has  used,  but  also  of  the  meaning  to  be  attached  to  those  words  ;  that  the 
words,  as  first  written,  with  the  meaning  then  attached  to  them,  constitute 
his  will ;  and  that  it  cannot  be  revoked  and  a  new  will  substituted  for  it, 
except  by  the  ceremonies  required  by  law  for  the  revocation  of  a  will  and 
the  execution  of  a  new  one.  See  Staigg  v.  Atkinson,  144  Mass.  564,  569, 
12  N.  E.  854 ;  Holmes  v.  Holmes,  1  Buss,  ft  Myl.  660,  662,  668. 

It  is  true  that  a  will  speaks  as  at  the  death  of  the  testator,  not  as  at  its 
execution,  so  far  as  relates  to  the  property  owned  by  the  testator,  which  may 
pass  under  the  terms  of  his  will ;  but  this  is  not  so  much  a  question  of  the 
inUntion  of  the  testator  —  of  what  property  he  intends  shall  pass  under  the 
wilL  It  is  in  larger  measure  a  question  of  testamentary  capacity ;  that  is, 
even  supposing  his  intention  fixed  to  dispose  of  all  his  property  now  or 
hereafter  owned,  it  is  a  question  whether  he  has  the  capacity  to  dispose  of 
such  as  he  acquires  after  the  execution  of  the  will.  See  Wynne  v.  Wynne, 
28  Miss.  251,  57  Am.  Dec  189, 148.  This  question  of  testamentary  capacity, 
and  incidentally  the  question  of  the  testator's  intention  with  respect  to  the 
disposition  of  after  aequirtd  property,  is  settled  by  the  rule  that  the  will 
speaks  as  at  the  death  of  the  testator.  But  it  leaves  untouched  the  inten* 
tion  of  the  testator  in  other  respects  and  the  interpretation  of  language  used 
in  other  connections. 

•  9  Pet  488. 

»  Foi-d  V.  Ford,  70  Wis.  19,  88  N.  W.  188,  196.  See  Merrill  v.  Preston, 
185  Mass.  451 ;  Story,  Confl.  L.  $  479  g, 

«  SUigg  V.  Atkinson,  144  Mass.  564,  569, 12  N.  E.  854 ;  Holmes  v.  Hohnfl8» 
1  Buss,  ft  MyL  660,  662,  668.    See  Merrill  v.  Preston,  185  Mass.  451. 
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It  may  at  least  be  asserted  positively  that  the  law  or  usage 
of  a  domicil  possessed  prior  to  the  execation  of  the  will  is 
not  generally  to  be  regarded,  if  at  the  time  of  its  execution 
the  testator  was  domiciled  in  another  State.* 

§  149.  Revocation  of  Willa.  — With  respect  to  wills  of  recU 
tttate,  the  effect  of  an  act  of  revocation  will  in  general  be  de- 
termined by  the  lex  situs,  whether  the  revocation  be  express  or 
implied.^  Thus,  in  Ware  t^.  Wisner,'  a  foreign  testator  devised 
certain  lands  situated  in  Iowa.  Afterwards  an  heir  was  born  to 
the  testator.  It  was  held  that  the  effect  of  the  subsequent  birth 
of  the  heir  as  a  revocation  of  the  will  should  depend  upon  the 
lex  situs  of  the  land,  and  the  will  was  declared  revoked. 

With  respect  to  wills  of  personalty,  on  the  other  hand,  the 
effect  of  an  act  of  revocation  will  depend  upon  the  law  of  the 
testator's  domicil,  whether  the  revocation  be  express,  as  by 
the  execution  of  a  new  will,  or  the  destruction  of  the  old,  animo 
revocandi,  etc.,  or  whether  it  arises  by  implication  of  law,  as 
by  the  testator's  marriage^  the  birth  of  pretermitted  children, 
etc.* 

It  should  be  specially  observed  that  the  revocation  of  a  will, 
whether  express  or  by  implication,  is  not  a  continuing  act,  but 
once  validly  accomplished  the  revocation  is  complete  and  final; 
the  will  at  once  and  forever  loses  its  efficacy  as  a  will,  unless 
afterwards  republished  or  re-executed.  It  follows  therefore  that 
no  subsequent  subjection  of  the  testator  to  the  law  of  a  new  dom- 
icil will  alter  the  effect  of  a  revocation  once  validly  completed 
and  perfected.    Hence  no  subsequent  change  of  domicil  by  the 

*  Anstrather  v.  Chalmer»  2  Sim.  1 ;  Linooln  v.  Perry^  149  Mass.  368,  374. 
1  Ware  v.  Wisner,  60  Fed.  810  ;  Sneed  v.  Ewing,  5  J.  J.  Marsh.  (Ky.)  460, 

22  Am.  Dec.  41,  58,  55  ;  Wynne  v.  Wynne,  23  Miss.  251,  57  Am.  Dec.  139. 
An  exception  will  probably  ariBe  if  the  revocation  Ib  dependent  npon  the  in- 
terpretation  of  ambiguoaB  words  in  a  sabseqaent  wilL  As  shown  in  the 
preceding  section,  the  interpretation  of  snch  words  will  depend  npon  the  law 
of  the  testator's  domicil  at  the  execution  of  the  sabseqnent  wilL 
s  50  Fed.  310. 

•  Price  9.  Dewhnrst,  8  Sim.  487 ;  Sneed  v.  Ewing,  5  J.  J.  Harsh.  (Ky.) 
460, 22  Am.  Dec  41,  55  ;  Snocession  of  Paokwood,  9  Rob.  (La.)  488,  41  Am. 
Dec  841,  847  ;  Senae's  Will,  2  Rob.  (La.)  258.  See  Bloomer  v.  Bloome^ 
2  Bradf.  (N.  T.)  889. 
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testator  to  a  ooantiy  by  whose  lav  a  prior  act  of  reyoeation, 
effectual  in  a  former  domicile  would  eeaee  to  have  that  effect^ 
will  of  itself  suffice  to  revivify  tiie  will,  which  once  legally  killed 
is  dead  forever,  unless  resurrected  by  the  act  of  the  testator  him- 
self, as  by  a  re-execution  of  the  will.  It  is  always  therefore  the 
testator's  domicil  at  the  time  of  the  occurrence  of  the  act  relied 
upon  as  a  revocation,  which  will  determine  its  efiect. 

Thus  if  the  alleged  revocation  be  by  tearing  or  burning  the 
will,  animo  revoeandiy  the  law  of  the  testator's  domicil  at  the 
time  of  the  acts  in  question  will  determine  whether  they  opeiate 
as  a  revocation.  If  the  prior  will  be  alleged  to  be  revoked  by  a 
subsequent  will,  the  effect  of  the  latter  in  revoking  the  former 
would  seem  to  depend  in  the  first  instance  upon  whether  the 
subsequent  will  operates  immediaUfy  to  revoke  the  first  will 
eompletelj  and  finally,  or  only  so  operates  ctfler  the  teakUat^B 
decUh^  when  it  has  itself  ceased  to  be  revocable.  If  it  operates 
immediately,  the  law  of  the  testator's  domicil  at  the  time  of  the 
execution  of  the  subsequent  will  would  govern;  if  only  after  the 
testator's  death,  the  law  of  his  last  domicil  will  control.  And 
whether  the  revoking  will  is  to  operate  an  immedicBte  revocation 
of  the  former,  or  is  to  operate  only  poet  mortemy  must  be  deter- 
mined by  the  law  of  the  testator's  domicil  at  the  time  of  the 
execution  of  the  last  will ;  for  if  the  first  is  thereby  revoked 
immediately,  no  subsequent  change  of  domicil  will  revive  it.^ 

In  Price  V,  Dewhurst,*  A  and  his  wife,  domiciled  in  the 
Danish  island  of  St.  Croix,  made  a  joint  will  (which  under  the 
Danish  law  could  only  be  revoked  jointly),  by  which  they  be* 
queathed  certain  legacies.  They  afterwards  became  domiciled 
in  England,  and  the  husband  made  a  new  will  bequeathing  his 
share  of  their  joint  property  to  his  wife.  After  his  death,  the 
wife  also  made  a  new  will  bequeathing  her  property  to  other 
legatees  than  those  named  in  the  joint  will.  The  question  was 
whether  the  testators  could,  under  the  law  of  a  subsequent  dom- 
icil  (England),  make  separate  wills  which  would  operate  to 


*  AH  these  resoltB  flow  from  the  one  principle  that  a  revocation  is  not  a 
continuing  act,  bat  takes  effect  onoe  and  for  alL  flee  Cottrall «.  Oottrellt  I^  IBL 
a  P.  Ic  M.  897. 

•  8  Sim.  487. 
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▼oke  the  joint  will  ezeeuted  when  thej  were  domiciled  in  St. 
Gioiz,  and  which^  under  Danish  law,  could  only  be  revoked  bj 
tiieir  joint  act.  It  was  held  Uiat  the  law  of  their  domicil  at  the 
date  of  the  execution  of  the  reyoking  wUls  and  at  the  time  of 
their  deaths  should  determine  the  efiEect  of  those  wills  in  revok- 
ing the  joint  will. 

The  same  principle  applies  to  revocations  implied  from  the 
subsequent  marriage  of  the  testator,  the  subsequent  birth  of  pre- 
termitted children,  etc.  It  is  the  testator's  domicil  at  the  time 
of  the  circumstance  relied  upon  to  show  a  revocation  that  will 
furnish  the  '^proper  law''  to  determine  its  ^ect. 

Thus,  in  the  case  of  an  alleged  revocation  bj  reason  of  a  sub- 
sequent marriage,  the  law  of  the  testator's  domicil  at  the  time 
of  the  marriage  will  determine  whether  it  has  revoked  the  will. 
The  fact  that  the  testator  afterwards  changed  his  domicil  to  a 
State  whose  law  would  have  given  a  different  effect  to  the  act  of 
marriage  is  immaterial,  and  so  is  the  fact  that  the  law  of  the 
place  of  marriage  ia  difierent.* 

So,  in  the  case  of  a  pretermitted  child,  if  it  is  the  birth  of  the 
ehUd  which  by  the  law  of  the  testator's  domicil  at  that  time  con-' 
stitutes  a  revocation  of  his  will,  it  stands  revoked,  and  is  not 
revived  by  removal  to  a  new  domicil  whose  law  is  different*  If, 
by  the  law  of  the  testator's  domicil  at  the  time  of  the  birth  of 
tilie  pretermitted  child,  it  is  not  the  birth  of  the  child  which  re* 
vokes  the  will,  but  the  deaih  of  the  testator,  leaving  the  child 
unprovided  for  (or  if  the  child  be  bom  after  the  testator's  death), 
it  is  the  law  of  the  testator's  last  domicil  that  is  to  govern  the 
question.' 

§  150.  Wllla  in  the  Baearolse  of  a  Power  of  Appointment.  — 
It  is  a  peculiar  characteristic  of  a  transfer  of  property  made  in 
the  exercise  of  a  power  of  appointment  that  the  law  overlooks 
the  intermediate  instrument  through  which  the  appointment  is 
made,  and  regards  the  appointee  as  in  possession  by  virtue  of 
a  direct  transfer  irom  the  original  owner  (by  the  deed  or  will  he 

«  SMOoodiorBe]d,L.R.lP.4D.  74. 

T  See  Snaid  ».  Einng,  6  J.  J.  Manh.  (Ey.)  460*  SS  Am.  Dm.  41;  Suooes- 
non  of  Paokwood,  9  Bob.  (La.)  4S8»  41  Am.  Deo.  841,  847. 
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has  used  to  create  the  power);  and  not  ander  the  instrament 
tlirough  which  the  appointment  is  made. 

The  original  owner  of  the  property  is  styled  the  donor  of  the 
power;  the  person  apon  whom  is  hestowed  the  power  to  appoint 
is  the  donee  of  the  power;  and  the  person  appointed  by  the  donee 
to  take  the  property  is  the  appointee.  Thus,  if  A  (the  donor  of 
the  power)  by  will  leaves  his  properly  to  B  (the  donee  of  the 
power)  for  life,  and  after  B's  death,  to  whomsoever  B  by  last 
will  shall  appoint,  and  B  wills  it  to  C  (the  appointee  under  the 
power),  G  is  considered  as  holding  the  property  under  A's  will, 
and  not  under  B's.  B  is  merely  the  channel  through  which 
A's  will  operates.  The  property  given  to  C  belongs  to  A,  not 
toB.i 

Since  it  is  the  will  of  the  donor  of  the  power  which  really 
operates  to  transfer  the  estate  to  the  appointee,  the  law  govern- 
ing the  donor's  wiU,  not  that  controlling  the  donee's,  should 
determine  most  of  the  questions  that  arise. 

If  the  property  disposed  of  be  real  estate,  difficulties  are  not 
likely  to  arise,  though  the  donor  of  the  power  and  the  donee  re- 
side in  different  States;  for  the  lex  situs  of  the  land  will  usually 
govern  under  any  circumstances.'  But  if  it  be  personalty,  the 
lex  domicilii,  not  the  lex  situs,  is  to  be  looked  to.  The  diffi- 
culty in  such  case  is  to  determine  whether  the  proper  law  appli- 
cable to  the  particular  question  is  the  lex  domicilii  of  the  donor 
of  the  power  or  of  the  donee,  if  they  reside  in  different  States. 

With  respect  to  the  capaoUy  of  the  donee  to  make  a  will  in 
the  exercise  of  the  power,  the  better  opinion  seems  to  be  that 
this  is  not  really  a  testamentary  capacity  at  all,  as  nothing 
passes  under  the  donee's  will,  but  is  rather  to  be  viewed  as  the 
execution  of  an  authority  conferred  upon  an  agent.  Whether 
such  an  authority  can  legally  be  conferred  upon  the  donee  de- 

1  See  Sewall  v.  Wilmer,  132  Mass.  131 ;  Bingham's  Appeal^  64  Penn.  St 
345 ;  Cottixig  v.  De  Sartigea,  17  B.  I.  668,  24  AtL  530. 

>  Polaon  V.  Stewart,  167  Maaa.  Sll,  218,  45  N.  E.  737.  See  Sewall  o.  WU- 
mer,  182  Maaa.  131, 138.  Except  perhapa  with  regard  to  the  interpretation 
of  the  donee'a  will,  which  ia  not  dependent  npon  the  lex  aitoa,  and  ia  probably 
goyemed  by  the  aame  prindplea  aa  if  the  property  were  personalty.  Ante^ 
1145. 
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peods  (it  is  said)  upon  the  law  goyeming  the  validity  of  the 
donor's  will.' 

So  since  the  real  disposition  to  be  looked  to  is  that  of  the 
donor  of  the  power,  the  substantial  or  essential  validity  of  the 
provisions  of  the  donee's  will  in  the  exercise  of  the  power  must 
be  regulated  by  the  law  and  policy  of  the  donor's  domicile  not 
the  donee's/ 

But  with  regard  to  the  proper  law  governing  the  formal  valid- 
ity of  the  donee's  will  in  the  exercise  of  the  power,  it  would 
seem  upon  principle  that  the  donee's  will  in  that  respect  should 
be  controlled  by  the  lex  domicilii  of  the  donee,  -»  at  least  if  the 
donor's  will  only  provides  for  an  appointment  ^'  by  the  donee's 
will,"  without  more.  In  such  event,  the  instrument  of  appoint- 
ment must  be  the  donee's  ^^tMl"  It  is  difficult  to  see  how 
this  provision  is  complied  with,  if  the  instrument  is  not  a  will ; 
and  it  would  seem  that  the  fact  that  it  would  have  been  a  will, 
if  executed  by  one  resident  in  the  donor's  domicil,  does  not 
make  it  a  '*  will  "  of  the  donee  resident  in  another  State,  where 
it  is  no  will.* 

With  regard,  lastly,  to  the  proper  law  controlling  the  inter' 
pretation  of  the  language  used  in  the  donee's  will,  the  question 
is  simply  as  to  the  meaning  and  intention  of  the  donee  —  at 
least  in  those  cases  where  he  has  a  discretion  as  to  the  estate  to 
be  disposed  of  or  as  to  the  appointees  ?  Who  are  intended  by 
the  donee  to  be  the  appointees  ?  What  property  or  interest  does 
he  intend  them  to  take  ?  To  what  extent  has  the  donee  in- 
tended to  execute  the  power? 

Upon  principle  it  would  seem  that  these  questions  should  be 
answered  as  similar  ones  are  answered  respecting  the  meaning 

•  Dicey,  Confl.  L.  701,  702.  See  Ootting  o.  De  Sartiges,  17  R.  I.  668,  24 
AU.  530.  It  might  be  otherwise  in  cases  where,  in  default  of  appointment, 
the  property  is  to  remain  in  the  family  of  the  donee. 

«  See  Sewall  o.  Wilmer,  182  Mass.  181,  187. 

*  But  see  Story,  Confl.  L.  §  478  a ;  Wbart.  Confl.  L.  f  590.  In  Sewall  v. 
Wilmer,  182  Mass.  181, 187,  it  is  said  that  the  law  of  the  doner's  domicil  shoald 
control  the  formal  validity  of  the  donee's  wUl.  But  in  that  case  the  power 
conferred  was  to  transfer  the  property  as  the  donee  "  should,  by  deed  in  writ* 
ing,  or  by  last  will,  or  by  any  writing  purporting  to  be  her  Uut  wUl,  appoint* 
The  court  based  its  decision  on  the  last  clause. 
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and  intention  of  an  oidinary  testator,  namely^  by  an  appeal  to 
the  law  and  usage  of  the  dane^fs  domicil,  with  the  language  of 
which  he  is  supposed  to  be  more  intimately  aoquainted.*  And 
it  is  probably  true  that  the  law  of  the  donee's  domicil  will 
furnish  the  answers  to  such  questions  as  the  first  two  aboye 
mentioned. 

Nor  is  it  easy  to  see  why  the  same  rule  should  not  apply  to 
the  third  question  also.  It  is  admitted  that  the  donee,  by 
choice  or  by  accident^  may  fail  to  execute  the  power.  Whether 
he  executes  it  or  not  is  a  matter  of  ohoice,  or  if  there  is  a  doubt 
as  to  his  having  done  so,  is  a  matter  of  his  intention,  not  the 
donor's.  Yet  the  few  cases  that  have  passed  upon  the  question 
have  held  that  in  the  event  of  an  ambiguity  or  a  doubt  as  to 
whether  the  donee  has  intended  by  his  will  to  include  the  prop- 
erty over  which  he  has  the  power  of  appointment,  that  doubt  is 
to  be  resolved  by  an  appeal  to  the  law  of  the  danar^$  domicil,  not 
to  that  of  the  doners? 

Thus  in  Sewall  i;.  Wilmer,*  the  donor  of  the  power  resided  in 
Uassaohusetts,  while  the  donee,  his  daughter,  was  domiciled 
with  her  husband  in  Maryland.  The  donee  died,  and  by  her 
will  left  all  her  property  to  her  husband,  without  expressly 
mentioning  the  property  over  which  she  had  a  power  of  appoint- 
ment. Under  the  law  of  Massachusetts,  it  passed  without  ex- 
press mention;  under  the  law  of  Maryland,  it  only  passed  where 
the  intent  to  make  an  appointment  was  manifest.  The  court 
held  that  the  law  of  Massachusetts  (the  donor's  domicil)  should 
govern,  upon  the  ground  that  the  property  was  the  donor's,  not 
the  donee's,  and  that  the  lex  domicilii  of  the  former  should  de- 
termine whether  or  not  the  power  had  been  executed,  and  the 
property  disposed  of.* 

•  Ante,  §§  145  et  aeq. 

Y  Sewall  0.  Wilmer,  182  Mms.  181  ;  Ootting  o.  De  Sartigei,  17  R.  I.  668^ 
24  Atl.  580 ;  Bingham's  Appeal,  64  Penii.  St.  845. 

•  182  Mass.  181. 

•  In  this  caae  and  the  others  holding  the  same  way,  it  is  to  he  noticed  that 
the  property  was  aotoally  situated  in  the  donor's  domicile  which  was  also  the 
forom. 


§  151  SZISXSNOE  OF  COKTBAOT,  855 


PART  V. 

SITUS  OF  COirrRAGTS. 

I  151.  Go&taraotnal  LiabilitiM  Transitory  «-  Proper  Law  to 
det^milne  Bxisteiioe  of  Contract.  —  Before  entering  into  a  do- 
tailt)d  investigation  of  the  '< proper  law"  governing  the  various 
questions  that  may  arise  with  respect  to  foreign  contracts,  some 
preliminary  observations  must  be  made. 

Contracts  are  either  executed  or  executory.  An  executed 
contract  is  performed  as  soon  as  entered  into,  and  being  a  vol- 
untary act  of  the  contracting  party,  the  ^'  proper  law  "  is  always 
the  law  of  the  aettial  situs  of  the  party  at  the  time  of  the  trans- 
action.  We  have  touched  upon  the  proper  law  governing  such 
contracts  in  our  discussion  of  the  c-ontract  of  marriage,^,  and 
have  dealt  with  them  much  more  fully  in  the  discussion  of  vol- 
untary transfers  of  property.'  The  explanations  there  given 
will  suffice;  and  in  the  future  discussion  we  will  confine  our  at- 
tention to  contracts  exeeiUar^,  These  differ  from  contracts  exe- 
cuted  in  that  they  are  to  be  performed  at  another  time  and  often 
at  another  place  than  the  time  and  place  when  and  where  they 
are  entered  into.  This  characteristic  of  executory  contracts 
raises  difficulties  and  doubts  with  regard  to  the  ^'proper  law'' 
to  regulate  the  various  phases  of  the  contract,  that  do  not  arise 
at  all  in  the  case  of  executed  contracts. 

It  has  never  been  doubted  that  liabilities  based  upon  a  valid 
contract  executory  are,  generally  speaking,  transitory  in  their 
nature,  and  enforceable  in  the  courts  of  any  country  obtaining 
jurisdiction  of  the  promisor's  person.*   But  often  the  effect  given 

1  Ante,  SS  77,  78. 

'  Ab  to  tnntfen  of  rati  property,  ante,  {{  11,  12.  Ai  to  transfen  of  per- 
sonalty, ante,  {f  122, 128  et  seq. 

•  See  W.  U.  TeL  Co.  v.  Phillips  2  Tex.  Civ.  App.  808,  81 S.  W.  88S. 
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to  a  contract  in  one  State  differs  very  materially  from  that  given 
to  it  in  another.  In  such  cases  it  becomes  necessary  to  deter- 
mine  by  what  law  the  contract  is  to  be  governed  in  respect  to 
the  particular  question  at  issue.  This  frequently  presents  seri- 
ous difficulties.  Indeed  it  may  be  truly  said  that  there  is  no 
subject  in  the  law  with  regard  to  which  so  much  doubt,  uncer- 
tainty, and  confusion  exists.  The  mixed  array  of  decisions  on 
the  subject  has  been  well  described  as  '^  a  trackless  forest  of 
cases."  * 

To  this  confusion  the  decisions  of  the  courts  have  contributed 
no  little  by  the  vague  and  general  expressions  often  used  in 
cases  where  precise  and  accurate  laoguage  and  a  careful  analysis 
of  the  circumstances  are  essential  to  a  correct  conclusion,  or  at 
least  would  render  invaluable  aid  in  dissipating  the  obscurity 
enveloping  the  subject.  In  no  branch  of  the  law  have  ill-con- 
sidered and  conflicting  dicta  and  decisions  played  such  havoc 
with  principle.  It  is  of  the  utmost  importance  to  correct  con- 
clusions with  regard  to  this  subject  that  absolute  precision  of 
thought  and  language  be  used. 

A  question  which  presents  itself  at  the  very  outset  arises 
with  respect  to  the  proper  law  by  which  to  determine  whether 
any  agreement  at  all  has  been  entered  into  between  the  parties. 
A  foreign  contract  is  alleged  by  one  party  to  have  been  made/ 
but  it  is  denied  by  the  other  that  he  ever  assented  to  it.  By 
the  law  of  one  State  there  may  be  a  presumption  that  he  has 
assented  to  it,  while  no  such  presumption  may  arise  in  the  other. 
In  such  a  case,  the  question  is  held  to  be  merely  a  matter  of 
evidence  (pertaining  to  the  remedy),  and  as  such  is  to  be  gov- 
erned by  the  lex  situs  of  the  remedy  (lex  fori).* 

Tlius,  in  Hoadley  v.  Transportation  Go./  an  engine  had  been 
delivered  to  the  defendant  at  Chicago  for  transportation  to 
Lawrence,  Mass.,  but  was  destroyed  at  Chicago  in  the  great  fire 
of  1871,  without  the  defendant's  fault.  The  defendant  had 
given  a  receipt,  excepting  liability  for  loss  by  fire  while  in 

*  GroM  V,  Jordan,  88  Me.  880,  22  Atl.  250. 

*  Hoadley  v.  TnmaporUtion  Co.,  115  Mass.  804  ;  The  Bnmtford  City,  29 
Fed.  878,  898.    See  Hartmann  v.  R.  B.  Co.,  89  Mo.  App.  88. 

*  115  Mast.  801 
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depot  or  in  tiaoBit.  By  the  law  of  Illinoisy  where  the  receipt 
was  given;  the  mere  acceptance  of  a  receipt  did  not  import  as- 
sent to  its  conditions  without  additional  proof;  while  hy  the 
law  of  Massachasetts  (forum)  the  acceptance  of  the  receipt 
without  dissent  was  sufficient  proof  of  the  contract  and  of  as- 
sent to  all  its  exceptions  from  losses  not  arising  through  negli- 
gence. At  the  trial)  the  receipt  was  put  in  evidence  without 
further  proof  than  its  delivery  to  the  shipper.  The  plaintiff 
recovered  in  the  lower  court;  on  the  ground  that  the  law  of  Illi- 
nois governed.  But,  on  appeal,  the  lower  court  was  reversed,  on 
the  ground  that  the  question  concerned  only  the  mode  of  proof 
of  the  contract  set  up  in  the  receipt,  and  that  as  a  matter  of 
evidence  the  case  was  governed  hy  the  lex  fori. 

So,  evidence  of  an  oral  contract  may  be  introduced  under  the 
lex  fori,  though  the  statute  of  Frauds  of  the  State  where  the 
contract  is  made  provides  that  no  aetian  shaU  he  brought  upon 
such  a  contract  unless  in  writing.  It  is  a  mere  matter  of 
remedy^ 

But  if  a  contract  is  alleged  to  he  implied  from  the  circum- 
stances of  the  case,  as  an  implied  contract  to  pay  for  services 
rendered,  etc.,  this  is  not  a  matter  of  evidence,  and  is  not  to  he 
controlled  by  the  lex  fori.  The  law  of  the  place  where  the  ser- 
vices are  rendered,  and  the  implied  agpreement,  if  any  to  pay 
therefor  springs  up,  determines  the  existence  or  nou'-existence 
of  the  contract.  Thus,  in  Crumlish  v.  Improvement  Co.,*  an 
officer  of  a  Pennsylvania  corporation  rendered  it  certain  services 
there,  and  afterwards  sued  the  corporation  in  West  Virginia  on 
a  quantum  meruit,  "By  the  law  of  Pennsylvania  no  contract 
for  payment  was  implied  in  the  case  of  services  rendered  by  an 
officer  of  a  corporation.  By  the  law  of  West  Virginia  a  con- 
tract for  compensation  was  implied.  The  West  Virginia  court 
held  that  the  Pennsylvania  law  should  govern. 

§  152.  Applioatioiui  of  General  Bscoeptlona  to  Foreign  Za'^t 
somewhat  rastrioted  in  Gasa  of  Bzecntory  Contraoti.  —  The 
second  chapter  of  this  work  has  been  devoted  to  a  consideration 

7  Post,  §{  178, 174,  210. 

*  88  W.  Ya.  890, 18  &  E.  456.  See  ako  Oaraegie  ».  Moniaoii,  2  Met. 
(Maw.)  881,  897  et  aeq. 
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of  the  exceptions  to  the  application  of  a  proper  foreign  law. 
Omitting  here  any  mention  of  the  last  of  those  exceptions  (trans- 
actions affecting  title  to  land),  it  will  be  recalled  that  four  gen- 
eral exceptions  were  there  enumerated:  (1)  Where  the  enforce- 
ment of  the  foreign  law  would  contrayene  the  policy  of  the 
forum ;  (2)  Where  it  would  work  injustice  to  the  people  of 
the  forum  ;  (3)  Where  it  would  violate  the  canons  of  morality ; 
(4)  Where  the  foreign  law  is  penaL 

Theoretically^  these  exceptions  apply  as  fully  in  the  case  of 
foreign  executory  contracts  as  in  other  cases.  But,  practically, 
the  effect  of  some  of  them  is  much  circumscribed  by  the  fact 
that  questions  in  connection  with  executoty  contracts  usually 
arise  as  between  the  parties  only,  third  persons  generally  hav- 
ing no  interest  therein  ;  and  by  the  fact  that  such  contracts  are 
voluntarily  entered  into,  and  are  therefore  controlled  in  large 
measure  by  the  law  of  the  actual  situs  of  the  parties.  It  would 
come  in  general  with  bad  grace  from  one  of  the  parties  to  after- 
wards seek  the  protection  of  his  own  law,  merely  because  the 
performance  of  the  contract  had  become  burdensome. 

There  are  instances  however  in  which  these  exceptions  will 
be  applied  to  contracts  as  well  as  to  other  matters.  Indeed,  tiie 
third  exception,  namely,  that  the  transaction  is  eontra  banos 
mareSf  has  its  main  application  in  the  case  of  executory  con- 
tracts.^ So  the  fact  that  the  enforcement  of  a  foreign  contract 
is  contrary  to  the  interests  or  policy  of  the  forum  will  be  suffi- 
cient ground  for  substituting  the  lex  fori,  and  declaring  the 
contract  invalid,  though  valid  by  its  proper  law.' 

The  second  exception,  injustice  or  detriment  to  the  citizens 
of  the  forum,  is  of  less  frequent  application.  Indeed  some  of 
the  courts  deny  its  existence  altogether  as  applied  to  executory 
contracts.  Such  transactions  having  been  voluntarily  entered 
into  abroad,  and  the  parties  having  deliberately  submitted 
themselves  to  a  foreign  law,  they  will  not  be  permitted  to  claim 
(according  to  this  view)  in  the  courts  of  their  own  State  that 
the  enforcement  of  their  contract  will  work  a  hardship  or  a 
detriment  to  them.    This  exception  applies  to  executory  con- 

1  Ante,  S  9-  '  Ante,  {  S. 
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tracts  (and  even  this  is  denied  by  many  courts)  only  in  cases  of 
incapcLcity  to  contract^  where  the  law  of  the  party's  domicil  has 
afforded  him  protection^  because  of  some  legal  disability^  there 
deemed  sufficient  to  incapacitate  him  from  contracting.  Under 
such  circumstances^  the  protection  afforded  by  the  lex  domi' 
cilii  against  the  party's  domestic  contracts  will  sometimes, 
when  his  foreign  contract  is  sought  to  be  enforced  in  the  domi' 
cil  (forum),  be  held  to  protect  him  against  the  effect  of  his  for- 
eign  contracts  also.  This  matter  of  oapacity  is  the  only  one  in 
respect  of  which  the  second  exception  can  be  said  to  apply  to 
executory  contracts.  Capacity  is  a  passive  quality,  not  an  ac- 
tive step  in  the  making  of  a  contract.* 

The  fourth  exception  (where  the  foreign  law  is  penal)  also 
has  an  occasional  application  to  contracts,  in  cases  where,  by 
way  of  punishment,  or  as  the  result  of  punishment,  a  person  is 
incapacitated  to  enter  into  particular  contracts.  Such  is  the 
case  of  a  guilty  party  to  a  divorce  suit  who  is  prohibited  to 
marry  again*^ 

*  This  has  been  faUy  diBCuned  in  oonnection  with  the  law  governing  capa* 
dty.    See  ante,  %%  78,  78. 

*  This  however  is  a  case  of  an  executed  contract.  An  instsDoe  of  the  ap- 
plication of  this  exception  to  executory  contracts  wonld  be  difficult  to  find, 
since  panishments  do  not  nsoally  take  the  tnrn  of  prohibiting  the  party  to 
contract.  Penal  disabilities  in  general  have  been  discossed.  See  ante^ 
H  10,  74. 
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CHAPTER  XV. 

LOCUS  CONTRACTU& 

§  153.  Goniliotlng  Views  as  to  Situs  of  Contract.  —  (1)  It 

we  suppose  a  oontiact  made  in  Englandi  to  be  performed  there^ 
in  consideration  of  an  act  done  there  by  the  promisee,  and  an 
action  to  be  brought  there  for  its  breach^  we  haye,  from  the 
standpoint  of  the  English  coorts,  a  parelj  domestic  contract 
No  foreign  element  whatever  enters  into  it,  and  therefore  there 
is  no  room  for  the  application  of  the  principles  of  private  inter- 
national law. 

(2)  The  other  circumstances  remaining  the  same,  if  we  sup- 
pose that  suit  is  brought  upon  the  aboye  contract  in  New  York, 
the  situs  of  the  remedy  has  been  shifted  to  New  York,  but  the 
situs  of  the  contract  remains  unquestionably  in  England.  The 
most  ordinary  comity  and  sense  of  justice  demands  in  such  a 
case  that  the  mere  accident  of  suit  being  brought  in  New  York 
should  not  constitute  any  g^und  for  giving  the  parties  a  differ- 
ent measure  of  justice  than  would  be  meted  out  to  them  in  Eng- 
land. The  law  of  England  should  govern  the  eontraet  in  every 
respect,  as  before,  while  the  law  of  New  York  would  now  gov- 
ern the  remedy,  and  only  the  remedy. 

(3)  The  other  circumstances  remaining  as  in  the  last  case,  let 
us  now  suppose  that  the  contract  by  its  terms  was  to  have  been 
performed  in  Massachusetts.  Another  element  is  thus  removed 
from  the  operation  of  the  English  law,  the  element  oi  perform" 
anee,  and  has  been  given  a  situs  in  Massachusetts. 

(4)  If  we  now  go  a  step  further,  and  suppose  the  contract  to 
have  been  entered  into  in  Scotland,  yet  another  element  has  lost 
its  English  situs.  The  making  of  the  contract  now  has  its  situs 
in  Scotland.  The  only  element  retaining  its  English  situs 
is  the  consideration  of  the  contract. 
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Thus,  by  this  process  of  elimination,  we  have  before  ns  a 
contract  made  in  ScotLmdi  in  consideration  of  an  act  done  in 
Sngland  bj  the  promisee,  the  contract  to  be  performed  in  Massa- 
chnsettSy  and  suit  brpnght  thereon  for  its  breach  in  New  York. 
Here  the  situs  of  the  making  of  the  contract  is  Scotland;  the 
sitns  of  the  cansideratum  is  England;  the  situs  of  theperformr 
anee  is  Massachusetts;  and  the  situs  of  the  remedy  is  New 
York.  The  only  one  of  these  which,  at  this  stage  of  the  dis- 
cussion, we  may  discard  as  having  no  bearing  upon  the  proper 
law  governing  the  contract^  is  the  law  of  New  York,  which  is 
only  the  situs  of  the  remedy. 

In  the  first  case  mentioned  the  English  courts  would  have  no 
difficulty  whatever  in  declaring  that  the  situs  of  the  contract 
was  England,  and  that  ifc  should  be  governed  by  English  law. 
Most  of  the  cases  that  arise  in  the  courts  are  of  this  character. 

In  the  second  case,  the  New  York  courts  would  have  scarcely 
less  difficulty  in  declaring  the  situs  of  the  contract  to  be  Eng« 
land,  and  the  situs  of  the  remedy  to  be  New  York;  and  that  every 
question  pertaining  to  the  substance  of  the  contract,  whether 
relating  to  the  making  of  the  contract,  its  performance,  or  its 
consideration,  should  be  governed  by  English  law,  while  every- 
thing pertaining  to  the  remedy  should  be  governed  by  New 
York  law.  As  long  as  the  three  essential  elements  that  fp  to 
make  up  an  executory  contract,  the  making^  the  perfoTman/ce^ 
and  the  eonevderationj  all  have  the  same  situs,  there  is  no  diffi- 
culty in  ascribing  that  situs  to  the  contract  as  a  whole. 

But  as  soon  as  we  begin  to  dissociate  these  elements,  we  meet 
with  difficulties  that  are  insurmountable  if  we  continue  to  view 
the  sitns  of  the  contract  as  single  and  indivisible.  For  example, 
if  we  take  the  third  case  above  mentioned,  and  suppose  the  New 
York  court  to  attempt  to  ascertain  the  situs  of  the  contract,  or 
the  locus  contractus  as  the  courts  are  fond  of  designating  it,  it  is 
evident  that  it  would  meet  with  grave  difficulties.  Indeed  it 
would  be  impossible  upon  any  logical  ground  to  fix  it  at  any 
one  spot.  Any  attempt  to  do  so  would  be  mere  guess-work,  a 
dictum  ex  cathedra.  And  still  more  would  this  be  so  in  the 
fourth  case  stated  above.  Shall  the  locus  contractus  be  Scot- 
land, where  the  parties  entered  into  the  contract  ?    Or  in  Eng- 
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land,  the  fiitas  of  the  ooneideiation  ?  Or  in  MMsachnsetts,  the 
gituB  of  the  performance  ?  Clearly,  it  is  not  in  New  York, 
which  ia  merely  the  sitae  of  the  remedy.  In  other  words,  if 
the  locus  contractus  is  single  and  indivisible,  is  this  to  be  con- 
sidered a  Scotch  contract,  an  English  contract,  or  a  Massa- 
chusetts contract  ? 

The  courts  have  piled  the  Ossa  of  confusion  upon  the  Pelion 
of  uncertainty  in  their  attempts  to  answer  these  questions,  in 
cases  where  the  situs  of  these  three  elements  of  a  contract  are 
not  identical. 

Many  of  the  courts  define  the  lex  loci  contractus  and  its 
eSect  in  the  following  terms  (substantially) :  ^'  The  validity, 
the  nature,  the  interpretation,  and  the  obligation  of  contracts 
are  to  be  governed  by  the  lex  loci  contractus;  that  is,  by  the 
law  of  the  place  where  the  contract  is  made,^'  —  thus  holding 
the  situs  of  the  making  of  the  contract  to  be  the  locus  con- 
tractus, though  the  contract  is  to  be  performed  elsewhere.^ 

Other  courts,  with  equal  looseness  and  inaccuracy,  define  the 
''  lex  loci  contractus  ^'  substantially  as  '^  the  law  of  the  place 
where  the  contract  is  made,  if  to  be  performed  there;  but  if  to 
be  peiformed  in  another  State,  then  the  law  of  the  latter  place/' 
—  thus  making  the  situs  of  performance  the  locus  oontractnS| 
though  the  contract  is  entered  into  elsewhere.' 

Still  other  courts  define  the  'Mex  loci  contractus''  as  ^'the 

1  Lindsay  v.  Hill,  66  Me.  212,  22  Am.  Rep.  564,  566  ;  Milliken  v.  Pratt, 
125  Mass.  874,  28  Am.  Bep.  241 ;  l7ey  v.  Lolland,  42  Miss.  444,  2  Am.  Rep. 
606;  Commercial  Bank  p.  Dandson,  18  Or.  57,  22  Pae.  517,  521 ;  Taylor  v. 
Sharp,  108  N.  C.  877,  18  8.  S.  188, 189 ;  Thomson -Honston  ElBctric  Co.  v. 
Palmer,  62  Minn.  174,  58  N.  W.  1187, 1188.  These  are  bat  a  few  samples  of 
eases  using  langnage  of  this  character.  Some  of  them  are  oases  in  which 
the  situs  of  the  making  and  performance  are  identical,  but  reference  is  fre* 
quently  not  made  to  the  fact  in  the  opinion.  If  this  is  not  intended  as  a  unl* 
yersal  definition  of  the  "  lex  loci  contractus,"  the  use  of  such  general  teons  is 
objectionable,  because  of  the  tendency  to  oonfhse  and  mislead. 

*  Examples  of  decisions  thus  defining  the  locus  contractus  are :  Pope  fK 
Kickerson,  8  Story,  465,  474 ;  Curtis  v.  R.  R.  Co.,  74  N.  T.  116, 120,  80  Am. 
Bep.  271 ;  The  Brantfoid  City,  29  Fed.  878,  886 ;  Dickinson  v.  Edwards,  77 
K.  T.  578,  578,  88  Am.  Rep.  671 ;  Chapman  v.  Robertson,  6  PaL  Ch.  627» 
680,  81  Am.  Dec  264  ;  Lewis  v.  Headley,  86  IlL  488,  87  Am.  Dec  227.  8eS 
Soadder  v.  Bank,  91  U.  8.  406,  411. 
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Iaw  with  reference  to  which  the  parties  contracted;"  or  ae 
'Uhe  law  which  the  parties  had  in  mind  at  the  time  they  con- 
tracted;" or  as  'Hhe  law  which  the  parties  intended  should 
govern  the  contract."* 

All  these  definitions  are  defective  for  the  reason  that  thej 
attempt  to  define  the  locns  contractus  or  the  situs  of  a  contract, 
as  if  it  were  a  single  and  indivisible  unit^  to  be  determined  in 
every  case  by  the  application  of  a  single  general  rule* 

§  154  Ttua  View — Itocua  Ck>ntnotiis  not  naceMarily  a 
fiUngle  Place,  bat  may  oonaiat  of  One  Place  for  One  Purpose» 
and  Anotter  Plaoe  for  Anotlier  Purpoae.  —  The  truth  is  that 
a  contract  in  its  entirety  is  made  up  of  many  different  elements, 
each  of  which  may  be  the  subject  of  separate  judicial  investiga- 
tion. Some  of  these  may  be  express,  others  implied;  some  may 
depend  for  their  effect  solely  upon  the  intention  of  the  parties^ 
while  the  effect  of  others  is  to  be  determined  by  law  and  poliey^ 
without  regard  to  the  parties'  intention. 

If  the  particular  element  in  dispute  is  one  which  is  dependent 
entirely  upon  the  parties  intentionj  the  law  which  the  parties 
have  in  mind  at  the  time  they  enter  into  the  contract  may  well 

*  This  IB  a  fitvoiite  definition  of  the  later  EngU^h  dedsioiiB  end  of  the  de» 
eieioiia  of  the  United  States  Supreme  Court  See  Peninsaku',  etc.  Co.  «. 
Sliand,  8  Moore,  P.  C.  N.  s.  272 ;  Lloyd  v.  Gaibert,  L.  R.  1  Q.  B.  122, 12S ; 
Chartered  Bank  of  India  v.  Nay.  Co.,  9  Q.  B.  D.  118 ;  s.  o.  10  Q.  B.  D.  521, 
529,  586,  544;  Jacobs  v.  Cr^it  Lyonnais,  12  Q.  B.  D.  589;  Robinson  v. 
Bland,  2  Barr.  1077, 1076 ;  liverpool  Steam  Co.  v.  Ins.  Ca,  129  U.  S.  897, 
448 ;  Coghlaa  v.  R.  B.  Co.,  142  (J.  &  101, 109 ;  HaU  v.  Cordell,  142  U.  S.  lie, 
120  ;  Bell  v.  Packard,  69  Me.  105,  81  Am.  Bep.  251,  258 ;  New  England 
Mortg.  Co.  V.  McLanghlin,  87  6a.  1,  18  S.  E.  81,  82;  Dickinson  v.  Edwards, 
77  N.  T.  578,  578,  88  Am.  Rep.  671 ;  Chapman  v,  Robertson,  6  Pal.  Oh. 
(N.  Y.)  627,  81  Am.  Dec.  264;  Thornton  v.  Dean,  19  S.  C.  588,  45  Am.  Rep. 
796,  800.  Bat  see  oMi^m,  American  Mortg.  Co.  v.  Sewell,  92  Ala.  168,  9  So. 
148, 147.  In  the  last  case  the  court  says  :  "  The  general  rale  is  that  the  so- 
lidiiy  of  the  contract  is  determined  fay  the  place  of  the  contract ;  the  iMoi^ioa 
^f  the  parUe$  is  only  looked  to  in  construing  the  contract ;  or  as  forcibly  pat  in 
the  brief  of  counsel,  '  the  renoe  of  the  agreement  determines  its  validity,  and 
not  the  Tenne  of  the  intention.'"  This  statement,  it  is  belieyed,  is  much 
nearer  the  troth  than  the  statement  fonnd  in  the  cases  above  dted.  See  Braoer 
V,  Compania,  57  Fed.  408,  411 ;  The  Glenmavis,  69  Fed.  472,  476 ;  po«l^ 
1154. 
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be  a  potent  factor  in  ascertaining  that  intention.  In  snch  casea 
the  last  definition  of  the  <'lex  loci  contractus''  mentioned  in 
the  preceding  section  will  be  applicable. 

Bat  in  many  instances  the  particular  element  in  dispute  will 
not  depend  altogether  upon  the  intent  of  the  parties,  but  in 
part  at  least  upon  rules  of  law  and  public  policy,  which  the 
intent  of  the  parties  will  not  be  permitted  to  OTercome.  There 
are  many  cases  to  which  the  maxim  ^^ Modus  e$  eonverUio  legem 
vincunt ''  is  not  applicable.  Instances  of  such  elements  are  not 
difficult  to  find  in  purely  domestic  contracts.        » 

Thus,  a  Virginia  married  woman  contracting  in  Virginia, 
whose  law  prohibits  her  to  make  the  particular  contract,  will 
not  be  held  liable  in  Virginia  upon  such  contract  merely  be- 
cause she  ifUended  to  enter  into  a  yalid  contract.  So  an  oral 
contract  made  and  to  be  performed  in  a  State  whose  law  renders 
the  contract  Toid  if  not  in  writing  will  not  be  enforced  there 
merely  because  the  parties  intended  the  contract  to  be  good. 
Or  if  one  should  agpree  to  do  something  prohibited  by  the  law 
of  the  State,  its  courts  will  not  enforce  the  contract  because  of 
the  good  intention  of  the  parties,  except  where  the  gist  of  the 
invalidity  is  the  intentional  disregard  of  the  law.  Or  if  one 
makes  a  contract,  the  consideration  of  which  is  condemned  by 
the  law  as  immoral  or  illegal,  the  parties'  intention  to  bind 
themselves  is  immaterial. 

These  principles  are  axiomatic,  and  apply  to  all  contracts 
which  the  law  declares  to  be  contrary  to  public  policy  and  void, 
whether  the  invalidity  arises,  as  in  the  above  examples,  in 
respect  to  the  capacity  of  the  parties,  the  formal  validity  of 
the  contract,  the  performance  of  the  contract,  or  its  considera- 
tion. The  proposition  would  never  for  one  moment  be  enter- 
taiued  in  any  of  these  cases  of  a  domestic  contract,  that  the 
intention  of  the  parties  may  validate  a  contract  declared  by  the 
law  to  be  contrary  to  public  policy  and  void. 

It  seems  manifest  that  the  same  principles  should  govern  con* 
tracts  possessing  a  foreign  element.  If  the  contract  is  declared 
void  in  some  particular  element  (such  as  the  mode  of  entering 
into  it,  the  act  to  be  done  in  performance  of  it,  or  the  act  done 
as  a  consideration  for  the  promise)  by  the  law  properly  govern- 
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ing  that  element^  comity  and  justice  unite  in  demanding  that 
the  courts  of  every  State  should  uphold  the  law  and  policy  of 
the  State  where  the  particular  element  in  question  arises  or  has 
its  situs.  The  fact  that  the  parties  had  in  yiew  a  different  law 
as  goyeming  the  element  in  question  should  have  no  more  in- 
fluence in  this  case  than  in  the  case  of  the  purely  domestic 
contracts  ahove  considered.^ 

Thus,  let  us  suppose  a  man  to  enter  into  a  contract  in  Yir* 
ginia  to  do  an  act  in  Virginia  prohibited  by  its  laws.  Of  course 
the  fact  that  he  intended  his  performance  of  the  contract  to  be 
governed  by  the  law  of  another  State  would  not  influence  the 
Virginia  courts  to  permit  him  to  perform  the  prohibited  act  in 
Virginia,  nor  to  validate  the  contract  otherwise  void.  It  is 
the  act  to  be  performed  in  Virginia  which  the  law  of  Virginia 
prohibits,  the  invalidity  of  which  avoids  the  contract.  If  the 
performance  is  still  to  take  place  in  Virginia,  can  it  be  supposed 
that  the  Virginia  courts  would  less  rigorously  condemn  the  per- 
formance of  the  contract  on  Virginia  soil  because  the  agreement 
was  entered  into  in  another  State,  and  the  parties  had  in  mind 
the  law  of  the  latter  State  or  of  no  State  at  all  ?  So  far  as  the 
Virginia  policy  is  concerned,  the  contract  is  as  contrary  thereto 
when  entered  in^  in  another  State  as  when  entered  into  in  Vir- 
ginia. The  policy  is  directed  against  the  performanee^  and  that 
is  to  take  place  in  Virginia  in  either  event.  The  Virginia  law 
therefore  would  surisly  govern  the  Virginia  courts. 

This  being  the  reasonable  and  necessary  conclusion  of  the 
Virginia  courts,  does  not  comity  as  surely  demand,  if  the  above 
contract  should  come  to  be  enforced  in  the  courts  of  another 
State,  that  those  courts  should  respect  the  policy  of  Virginia 
and  should  not  enforce  a*  contract  the  purpose  of  which  is  the 
performance  of  an  act  in  Virginia  prohibited  by  the  laws  and 
policy  of  Virginia,  no  matter  where  the  contract  is  entered  into, 
nor  what  law  the  parties  ''had  in  mind,''  if  any  ? 

And  what  is  true  of  the  element  of  performance  is  true  of  the 
making  of  the  contract  also,  and  of  the  eoneidenUion  to  support 
it,  as  will  appear  hereafter.  n 

1  See  The  Brantford  City,  29  Fed.  878,  895  ;  The  Hugo,  57  Fed.  408  ;  Bot- 
any Wonted  Milb  v,  Knott,  76  Fed.  582.  But  see  Brown  v.  Finance  Ck).,  81 
Fed.  516,  520. 
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From  what  has  been  aaid  it  will  be  seen  that|  bo  far  as  tbe 
vulidity  of  the  contract  is  ooncemed^  the  third  definition  of  the 
''lex  loci  contractus '^  given  in  the  preceding  section  is  erro- 
neous and  misleading.* 

If  the  question  is  not  one  of  the  vcUidUy  of  the  contract,  but 
merely  relates  to  the  interpretation  to  be  given  its  terms,  as,  in 
ascertaining  the  nature  of  the  contracti  or  what  the  promisor  has 
obligated  himself  to  do  (obligation  of  the  contract),  since  these 
matters  generally  depend  primarily  upon  the  intention  of  the  par> 
ties  at  the  time  of  the  contract  (the  law  being  invoked,  in  such 
cases,  if  at  all,  only  where  the  parties  have  not  manifested  their 
intention  fully),  if  the  parties  have  not  fully  expressed  their 
meaning,  the  law  the  parties  actually  or  presumably  had  in  mind 
when  they  contracted  is  the  proper  law  to  look  to  in  order  to 
ascertain  that  intention,  and  this  is  as  true  of  domestic  as  of 
foreign  contracts.  Indeed,  it  may  be  laid  down  as  a  general 
proposition  that  wherever  the  maxim  ^^  modus  et  eonventio 
legem  vineunt''  is  applicable  to  the  particular  element  of  a 
contract  under  investigation,  the  proper  law  is  ''the  law  in  the 
minds  of  the  parties ''  at  the  time  of  the  contract,  whether  that 
law  is  the  law  of  the  place  where  the  contract  is  nuUhf  or  the 
law  of  the  place  of  performaneef  or  the  lex  fori^  or  the  law  of 
some  other  State. 

In  such  cases,  however,  it  is  manifest  that  unless  there  is 
evidence  that  the  law  of  some  other  State  is  in  the  minds  oi 
the  parties,  the  general  presumption  will  be  that  the  parties 
contracted  with  reference  either  to  the  law  of  the  place  where 
the  contract  is  made  or  to  that  of  the  place  of  performance, 
these  being  the  places  where  the  acts  of  the  parties  in  con- 
nection with  the  contract  have  been,  or  are  to  be,  done. 

In  point  of  fact,  the  parties  to  a  contract  will  usually  have 
no  special  law  in  view,  or  at  least  will  make  no  mention  of  any, 

*  It  may  be  ol>served  however,  even  in  respect  to  the  vcUidUy  of  a  contract 
that  eases  may  arise  in  which  the  gist  of  the  ill^lity  of  a  particular  act  may 
be  the  inUntian  with  which  it  is  done.  An  act  may  sometimes  be  illegal,  if 
the  inUnt  be  to  nolate  tbe  law,  which  will  be  regarded  aa  legal  and  valid  if 
the  intention  ii  innocent  In  each  eases,  the  law  which  the  parties  "  have  in 
mind  "  may  be  of  importanoe. 
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and  hence  no  direct  eyidence  will  be  forthcoming  of  any  par- 
tionlar  law  intended  by  the  parties  to  goTem  the  case.  The 
courts  therefore  most  resort  to  presumptions.  Naturally,  the 
law  which  parties  are  to  be  presumed  to  haye  in  mind  when 
they  do  an  act  is  the  law  of  the  sUus  of  the  act  in  question. 

The  final  result  of  the  reasoning  adyanced  aboye  is  that,  i^ 
general  at  least,  whether  the  question  concerns  an  element  of 
the  contract  dependent  upon  the  parties'  intention  or  one  that 
is  independent  of  their  intention,  the  *^  proper  law ''  to  regulate 
it  is  the  law  of  the  sttu$  of  the  particular  element,  circum- 
stance, or  act  in  dispute. 

These  conclusions  will  be  amply  yindicated  and  exemplified 
in  the  following  discussion. 

1 165.  Three  Leading  Blaments  la  every  Contraot — Baoli 
may  have  a  Separate  Bltua. — There  are  three  leading  ele* 
ments  or  acts  or  circumstances  in  connection  with  eyery  execu- 
tory contract,  all  other  elements  or  incidents  being  mere 
resultants  of  these  combined  or  of  one  or  the  other  of  them. 
Indeed,  without  them,  there  could  no  more  be  a  contract  than 
there  can  be  a  material  substance  without  beginning  and  with* 
out  end* 

The  essential  elements  or  circumstances,  around  which  all 
the  incidents  of  contracts  reyolye,  are  (1)  The  Making  of  the 
contract;  (2)  The  ConsideroHon  supporting  the  contract ;  and 
(3)  The  Ferformanee  of  the  contract. 

Each  of  these  may  haye  a  different  situs^  or  two  of  them  may 
haye  a  situs  different  from  the  third,  or  all  three  of  them  may 
haye  the  same  situs.^  All  the  incidents  or  qualities  of  the  con- 
tract (apart  from  those  dependent  solely  upon  its  expressed 
terms)  relate  to  or  flow  from  one  or  the  ^other  of  these  three 
elements,  and  will  depend  upon  the  effect  to  be  g^yen  by  its 
proper  law,  the  law  of  its  situs,  to  the  leading  element  upon 
which  it  depends. 

Hence  it  comes  about  that,  in  eyery  inquiry  relating  to  any 
incident  or  quality  of  a  contract,  the  first  step  is  to  ascertain 
whether  the  particular  incident  relates  to  or  is  dependent  upon 
or  results  from  the  making  of  the  contract,  or  from  its  wnaider* 

»  Ante,  1 168.  ' 
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cOion,  or  from  its  performance.  When  this  is  ascertained,  the 
law  of  the  situs  of  the  making  or  of  the  consideration  or  of 
the  performance,  as  the  case  may  he,  will  regulate  the  par- 
ticular incident. 

More  generally  the  rule  may  be  thus  stated:  Everything 
relating  to  the  making  of  the  contract  is  to  he  governed  by  the 
law  of  the  place  where  it  is  made;  everything  relating  to  the 
performance  of  the  contract  is  to  be  controlled  by  the  law  of 
the  place  of  performance  ;  and  wherever  the  legality  or  the 
sufficiency  of  the  consideration  is  the  subject  of  the  inquiry, 
the  law  of  the  situs  of  the  consideration  is  to  govern.* 

Sufficient  has  been  said  to  show  that  each  of  the  definitions 
of  the  'Mex  loci  contractus,"  mentioned  in  a  previous  section, 
is  incomplete  and  imperfect.  The  fault  of  each  is  that  it  as« 
sumes  the  'Mocus  contractus  ''  or  situs  of  the  contract  to  be 
always  one  definite  fixed  locality  for  all  purposes,  regardless  of 
the  nature  of  the  particular  inquiry.  It  is  true  that  for  some 
purposes,  in  investigating  certain  incidents  or  qualities  of  the 
contract^  we  must  look  to  the  law  of  the  place  where  the  con- 
tract is  made;  for  others,  we  must  look  to  the  law  of  the  place 
where  the  contract  is  to  be  performed;  and  for  others,  we  must 
look  to  the  law  ^'  in  the  minds  of  the  parties."  It  cannot  be 
said  that  the  law  of  one  of  these  places  more  than  another  is  the 
"  lex  loci  contractus."  What  is  the  "  proper  law ''  for  one  pur- 
pose connected  with  the  contract  may  not  be  the  '^  proper  law  " 
for  another  purpose.  This  has  been  recognized  in  a  New  York 
case,*  where  the  court  said:  '^The  law  of  the  place  of  contract 
is  not  necessarily  one  place.     It  is  the  law  of  all  the  places  to 

*  See  Scndder  v.  Bank,  91  U.  8.  406,  412,  418 ;  Akers  v.  Demond,  108  liass. 
818,  824.  This  general  rale  is  subject  to  the  qnalification  mentioned  in  the 
preceding  section,  that  is,  if  the  particular  incident  is  one  to  which  the  maxim 
*'  modus  et  eonveiUio  legem  viTieurU  **  is  applicable,  and  the  parties  clearly  con- 
tract with  reference  to  the  law  of  a  particular  State,  that  law  will  goTem  as 
carrying  out  the  "  conventio  **  of  the  parties.  It  will  rarely  happen  however 
that  the  parties  can  he  shown  hy  direct  evidence  to  have  had  any  particular 
law  in  mind,  in  which  latter  event  the  general  rule  mentioned  ahove  in  the 
text  will  furnish  the  law  which  they  presumably  had  reference  to. 

*  Hihemia  Nat  Bank  v.  Laeombe,  84  N.  Y.  867,  878.  See  also  Seamans 
V.  Knapp,  89  Wis.  171,  27  L.  B.  A.  862,  865. 
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which'  and  for  the  purposes  for  which  it  has  reference*  A  bill 
of  exchange  therefore  is  to  be  construed  according  to  the  law  of 
each  place  at  which  the  contract  contemplated  that  something 
is  to  be  done  by  either  of  the  parties.'' 

Considering  therefore  the  double  or  triple  meaning  that  may 
be  attached  to  the  phrase  ^'tex  loci  eantraetus^'  in  connection 
with  executory  contracts,  and  the  inextricable  confusion  into 
which  it  is  apt  to  lead  us,  the  wiser  and  safer  course  will  be  to 
discard  the  term  altogether  in  the  discussion  of  contracts  execu- 
tory.  The  locus  contractus  should  be  analysed  into  its  con- 
stituent parts,  as  we  have  done  already,  and  to  each  of  these 
parts  a  distinct  name  should  be  given.  In  the  future  discussion 
we  will  designate  the  place  where  the  contract  is  entered  itUo  as 
the  ^'  locus  celebrationis^'^  and  the  law  of  that  place  as  the  ^^lex 
loci  celebrationis  "  or  the  *^  lex  eeleln^ionisJ'  The  place  where 
the  contract  is  to  be  performed  will  be  known  as  the  '^  locus 
solutionis^''  and  its  law  as  the  '*  lex  loci  solutionis  "  or  the  ''  lex 
solutionis."  The  situs  of  the  consideration  may  be  designated 
the  ^^  locus  considerationiSf"  and  its  law  the  ^*lex  loci  consider 
rationis." 

§  156.  The  Yarioua  Inaidenti  or  Qualitlaa  of  Contracta.  -« 
Upon  a  careful  analysis,  it  will  be  found  that  every  inquiry  re- 
lating to  an  executory  contract  must  be  directed  towards  one  or 
the  other  of  the  following  circumstances  or  qualities :  (1)  The 
validity  of  the  contract ;  (2)  Its  obligation  or  effect;  (3)  Its 
interpretation ;  or  (4)  Its  discharge.^ 

Some  of  these  incidents  or  qualities  relate  to  or  spring  from 
the  making  of  the  contract,  others  relate  to  or  spring  from  its 
performance^  and  others  are  connected  with  the  consideration. 
Some  depend  upon  the  intention  of  the  parties,  express  or  im- 
plied; others  are  fixed  by  the  law  and  are  independent  of  the 
intention.  The  proper  law  governing  each  of  these  incidents 
will  be  fully  discussed  hereafter. 

^  To  these  may  be  added,  (5)  The  remedies  for  its  breach.  But  stnoe  all 
qnestioiis  pertaining  to  the  remedy  are  governed  hj  the  law  of  the  sitae  of  the 
remedy  (iex  fori),  this  incident  maj  be  omitted  from  a  diacnasion  of  the  *'  lex 
loci  oontractna.*'  It  will  be  considered  hereafter  in  connection  with  the  Situs 
oirtheBemedy.    Poat^  ||  205  et  eeq. 

U 
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To  illustrate  the  dependence  of  these  incidents  npon  the  mak* 
ing,  performance^  or  consideration  of  the  contract,  let  ns  examine 
a  little  more  closely  the  first  one  ahove  mentioned,  namelj,  the 
validity  of  the  contract. 

We  will  suppose  A  and  B  to  enter  into  a  contract  in  Virginia 
(locus  celebrationis),  by  which  A  agrees  to  do  a  particular  act 
for  6  in  New  York  (locus  solutionis)  in  consideration  of  an  act 
done  or  to  be  done  by  B  for  A  in  Massachusetts  (locus  conside* 
rationis)  •  Assuming  the  capacity  of  the  parties  to  contract,  the 
validity  of  this  contract  might  be  questioned  in  four  distinct 
ways  :  (1)  By  alleging  that  the  making  of  the  contract  was  pro- 
hibited by  law^  for  example,  that  it  was  entered  into  on  Sunday; 
(2)  By  alleging  that  it  was  not  entered  into  with  such  formali- 
ties as  the  law  peremptorily  required;  for  example,  in  case  of 
some  contracts,  that  it  was  not  in  writing  and  was  therefore  void;  ^ 
(8)  By  alleging  that  the  act  to  be  done  by  A  in  New  York  in 
performanoe  of  the  contract  was  contrary  to  law;  or  (4)  By 
alleging  that  the  act  done  or  to  be  done  in  Massachusetts  (the 
Oonsideration  for  A's  promise)  was  contrary  to  law. 

It  will  be  seen  that  the  first  two  objections  to  the  validity  of 
the  contract  relate  to  the  maJcing  of  the  contract ;  the  third  to 
its  performanee  ;  and  the  fourth  to  the  eonsideration.  We  must 
therefore  look  to  Virginia  (locus  celebrationis)  to  furnish  the 
law  governing  the  first  two  points  of  attack  ;  to  New  York  (locus 
solutionis)  to  furnish  the  law  governing  the  third  question; 
and  to  Massachusetts  (locus  considerationis)  to  furnish  the  law 
governing  the  fourth  ground  of  objection  to  the  validity  of  the 
contract. 

Before  considering  more  fully  the  various  incidents  of  con* 
tracts  set  forth  at  the  beginning  of  this  section,  and  the  law 
properly  governing  each  of  them,  it  is  expedient  and  necessary 
to  examine  more  particularly  the  situs  of  the  contract  in  its  vari- 
ous aspects,  as  represented  by  the  locus  celebrationis,  the  locus 
solutionis,  and  the  locus  considerationis.  To  this  inquiry  the 
next  chapter  will  be  devoted. 

s  Seo  Wolf  V.  Bnrkfl^  18  Colo.  S64,  82  Pto.  487 ;  Hant  v.  Jones,  12  B.  t 
286,  84  Am.  Bep.  688. 
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CHAPTER  XVr. 

LOCX78  CEIiEB&ATIONIS ;  LOCUS  SOLUTIONIS;  AND  LOCUS 

C0NSIDBBATI0NI8. 

1 167.  Iiooiu  Celabratloiifti  —  Plaoe  wbera  Contraot  be- 
oomos  filially  Blading.  —  In  most  cases,  tha  locus  celebrationis 
of  an  executory  contract  is  perfectly  plain.  There  is  nothing  to 
complicate  the  situation  when  the  parties  meet  together  in  a 
given  State,  and  then  and  there  enter  into  a  binding  agreement 
The  place  where  the  binding  contract  is  thus  entered  into  will 
he  the  locus  celebrationis. 

But  frequently  cases  arise  in  which  overtures  are  made  or  the 
preliminaries  are  discussed  in  one  State,  while  the  contract  be* 
comes  finally  binding  only  after  some  other  act  is  done  elsewhere; 
or  cases  may  arise  where  the  parties  to  the  contract  are  widely 
separated  from  each  other,  the  contract  being  entered  into  by 
correspondence  or  telegram,  or  through  an  agent.  In  cases  of 
this  sort  more  difficulty  is  experienced  in  ascertaining  the  locus 
celebrationis  of  the  contract. 

It  may  be  laid  down  as  a  general  proposition  that  a  contract 
b  not  ''made  "  until  it  becomes  complete  and  binding  upon  the 
promisor.  As  soon  as  the  final  act  is  done,  and  the  minds  of  the 
parties  meet,  the  promisor  becomes  irretrievably  bound,  and 
the  contract  is  fiiade.  The  situs  of  that  final  act  necessary  to 
bind  the  promisor  is  the  locus  celebrationis  of  the  contract.^ 

1  MilUken  v.  Pratt,  125  Haas.  874,  28  Am.  B«p.  241 ;  Hill  v.  Chaae,  148 
Haas.  129,  9  N.  E.  80 ;  Shoe  ft  Leather  Bank  t.  Wood,  142  Haaa.  588,  587, 
8  N.  £.  758 ;  Bell  ».  Packard,  69  Me.  105,  81  Am.  Rep.  251,  252 ;  Weatem 
Tranaportatioii  Co.  v.  Eilderhouae,  87  K.  T.  480,  488 ;  Wayne  Go.  Bank  «• 
Low,  81  N.  T.  566,  572,  87  Am.  Bep.  588 ;  Wood  v.  Ina.  Oo.,  8  Waah.  427, 
86  Pac.  267 ;  Banett  v.  Dodge,  16  B.  I.  740,  19  AtL  580 ;  Keiwert  v.  Mejer, 
62  Ind.  587,  80  Am.  Bep.  206,  208 ;  Hart  v.  Willa,  52  la.  He,  2  N.  W.  619, 
621 ;  Yoorheia  v.  Society,  91  Mich.  469.  51  K.  W.  1109  ;  SUte  Hut  Ina.  Oow 
9.  Bxinkley  Co*,  61  Ark.  1,  29  L.  B.  A.  712 ;  Mat  Ben.  Ina.  Co.  v.  Bobiaoai 
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In  Waldron  v.  Bitchings,'  the  plaintiff  who  was  at  the  time 
in  New  York,  agreed  with  the  defendant,  the  manager  of  an 
opera  in  Philadelphia,  to  go  there  and  make  her  debut.  She 
was  assured,  if  she  did  not  fail  in  the  estimation  of  the  public 
and  the  press,  of  an  engagement  upon  terms  specified  in  the 
negotiation  between  the  parties.  It  was  held  that  the  contract 
was  not  made  in  New  York,  but  in  Philadelphia,  upon  the  ful- 
filling the  test  of  success. 

Notes,  deeds,  and  other  contracts  of  that  character  do  not  be- 
come completed  and  binding  contracts  merely  by  the  fact  of  the 
promisor's  signing  them.  They  must  also  be  delivered.  Hence, 
if  the  signing  occurs  in  one  State,  while  the  delivery  takes  place 
in  another,  the  latter  State,  not  the  former,  is  the  locus  celebra* 
tionis.*  Thus,  where  a  bond  for  the  purchase  price  of  land  in 
Delaware  was  signed  and  sealed  in  Pennsylvania  by  a  mar- 
ried woman,  but  was  delivered  to  the  payee  in  Delaware,  the 
locus  celebrationis  of  the  bond  was  held  to  be  Delaware,  not 
Pennsylvania.* 

So,  the  place  where  an  offer  is  accepted  (until  which  accept- 
ance it  is  not  binding)  is  the  locus  celebrationis  of  the  contract, 
being  the  place  where  the  minds  of  the  parties  meet.*    Hence,  if 

54  Fed.  580  ;  Knights,  etc.  Indemnity  Co.  v.  Beny,  ICC.  A.  551,  50  Fed. 
511,  518 ;  Hicks  v.  Ins.  Co.,  9  C.  C.  A.  215,  60  Fed.  690,  692 ;  TUden  v. 
BUir,  21  WslL  241,  246.  Bat  see  Beverwyck  Brewing  Co.  v.  OUver,  69  Vt 
828,  87  Atl  1110. 

*  9  Abb.  Pr.  K.  s.  (K.  T.)  859 ;  s.  o.  8  Daly,  888. 

*  Freeman's  Appeal,  68  Conn.  588,  87  AU.  420 ;  Akers  v.  Demond,  108 
Mass.  818,  824 ;  Habbell  v.  Land  Co.,  95  Tenn.  585,  82  S.  W.  965  ;  Watson 
p.  Lane,  52  N.  J.  L.  550,  20  Ati.  894,  895 ;  Sheldon  v.  Haxtnn,  91  N.  T.  124 ; 
Cook  9.  Litchfield,  9  N.  T.  279 ;  Buchanan  v.  Bank,  5  C.  a  A.  88,  55  Fed. 
288.    See  Soit  v.  Woodhall,  118  Mass.  891,  894. 

«  Baam  v.  Birchall,  150  Penn.  St  164,  24  Atl.  620.  See  also  Phipps  v. 
Harding,  17  C.  C.  A.  208,  70  Fed.  468,  471 ;  Carnegie  Steel  Co.  v.  Construction 
Co.  (Tenn. ),  88  S.  W.  102  ;  Bell  v.  Packard,  69  Me.  105,  81  Am.  Rep.  251, 
252 ;  Lawrence  v.  Bassett,  5  Allen  (Mass.),  140. 

*  Annstrongv.  Best,  112  N.  C.  59,  17  S.  E.  14  ;  Hydev.  Goodnow,  8 N. T. 
266,  270;  Yassar  v.  Camp^  11  N.  T.  441 ;  Trevor  v.  Wood,  86  N.  Y.  809; 
Suit  V.  Woodhall,  118  Mass.  891,  894 ;  Whiston  v.  Stodder,  8  Mart  (La.)  95, 
18  Am.  Dec  281 ;  Dord  v.  Bonaffee,  6  La.  Ann.  568,  54  Am.  Dec.  578 ; 
Glaflin  p.  Meyer,  41  La.  Ann.  1048,  7  So.  189. 
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a  person  in  one  State  sends  to  a  person  in  another  a  letter  or 
telegram,  containing  an  offer  or  proposal,  which  the  latter  there 
accepts  by  letter  or  telegram,  the  contract  is  complete  when  the 
letter  of  assent  is  deposited  in  the  post  office,  properly  addressed, 
or  when  the  reply  message  is  delivered  to  the  telegraph  company 
for  transmission.  The  locus  celebrationis  is  thus  definitely  fixed 
at  the  place  where  the  letter  of  acceptance  is  mailed  or  the  mes- 
sage deliyered  for  transmission,  and  not  the  place  where  it  is 
received  or  addressed,  or  where  the  offer  was  first  made.* 

By  parity  of  reason,  the  question  whether  goods  shipped  in 
one  State  npon  an  order  from  another  constitutes  a  sale  in  the 
former  State  depends  npon  the  further  question  whether  the 
parties  have  done  every  act  necessary  to  make  a  binding  sale 
before  the  g^ds  leave  the  former  State*  Thus  if  the  consignor 
there  delivers  the  goods  to  a  carrier  as  the  agent  of  the  con- 
signee, the  sale  is  complete  there;  if  the  carrier  is  the  agent 
of  the  consignor,  the  sale  only  becomes  complete  upon  the  de- 
livery by  the  carrier  to  the  consignee  or  his  agent,  and  the  place 
where  that  occurs  is  the  locus  celebrationis.''  So  also,  if  the 
goods  are  sent  C.  O.  D.,  the  locus  celebrationis  of  the  contract 
of  sale  is  the  place  where  the  assignee  accepts  them.' 

Upon  the  same  reasoning,  it  would  seem  clear  that  a  contract, 
intended  to  create  a  joint  obligation,  made  by  one  promisor  in 
one  State,  and  by  him  sent  to  another  promisor  in  another  State 
to  be  signed  by  him  there,  should  be  regarded  as  made  in  the 
latter  State,  for  only  upon  the  signing  of  the  contract  by  the 
second  promisor  does  the  contract  become  binding  upon  either.* 

•  MUliken  t.  Pratt,  125  Haas.  874,  28  Am.  Kep.  241 ;  Yaasar  v.  Camp^  11 
N.  Y.  441 ;  Wayne  Co.  Bank  v.  Low,  81  N.  Y.  666,  672  ;  Sheldon  v.  Haxtun, 
91  N.  Y.  124,  181  ;  Bell  v.  Packard,  69  Me.  105,  81  Am.  Rep.  251,  252 ; 
Banm  v.  Birehall,  150  Penn.  St  164,  24  Atl.  620;  Perry  v.  Iron  Co.,  15  R.  I. 
880,  5  Atl.  682  ;  Atlantic  Phoephate  Co.  v.  Ely,  82  Qa.  438,  9  S.  E.  170 ;  Oar* 
lettflon  o.  Bank,  47  Fed.  867,  869 ;  Kellogg  v.  MQler,  18  Fed.  198,  200. 

'  Webber  v.  Howe,  86  Mich.  150,  24  Am.  Bep.  590;  Dolan  v.  Green,  110 
Maas.  822.    See  ante,  f  128. 

•  SUte  p.  CNeU,  58  Yt  140,  56  Am.  Kep.  557.  But  aee  State  v.  Carl,  48 
Ark.  358,  51  Am.  Rep.  565. 

•  In  Bryant  v.  Edaon,  8  Yt.  825,  80  Am.  Dec  472,  it  waa  nid,  nnder  dfb 
omnatancea  of  tUa  kind,  that  the  locoa  celebrationia  of  the  oontivct  is  tha 
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On  the  other  hand,  if  the  contract  is  not  joint,  hut  Bereral,  or 
joint  and  several,  the  locus  celebrationis  of  the  contract  is  sever* 
able,  each  party's  contract  having  its  locus  celebrationis  at  the 
place  where  it  is  entered  into.^ 

§  158.  8«ma  —  Cantraots  of  Agents. «- Questions  also  fre- 
quently  arise  as  to  the  locus  celebrntionis  of  contracts  made  by 
agents.  It  is  to  be  noted,  in  the  first  place,  that  an  implied 
authority  of  an  agent  to  enter  into  a  contract  binding  upon  his 
principal  depends  upon  the  law  of  the  place  where  the  general 
authority  is  given  or  the  agency  is  created,  not  that  of  the  place 
where  the  alleged  contract  is  entered  into.^  In  Pope  9.  Nicker- 
son,'  the  question  arose  as  to  the  authority  of  the  master  of  a 
ship  to  bind  the  owner  by  certain  bottomry  bonds  valid  by  the 
law  of  the  port,  but  not  by  the  law  of  the  principal's  country. 
The  court  held  that  the  law  of  the  latter  State  must  govern  the 
extent  of  the  agent's  authority.  In  the  course  of  his  opinion. 
Judge  Story  said:  ''Any  other  rule  would  subject  the  principal 
to  the  most  alarming  responsibility,  and  be  inconsistent  with 
that  just  comity  and  public  convenience,  which  lies  at  the 
foundation  of  private  international  law.  •  .  •  The  authority 
confided  by  the  principal  is  in  all  such  cases  measured,  as  to 
the  interpretation  and  extent  of  that  authority,  by  or  according 
to  the  law  of  the  place  where  it  is  given  —  by  the  lex  loci  ^- 
and  not  by  the  laws  of  a  foreign  country,  of  which  the  principal 
is  or  may  be  wholly  ignorant,  and  by  whose  regulations  he  is 
not  bound." 

But  if  a  person  acts  as  an  agent  in  one  State  for  a  person  in 
another,  which  act  is  unauthorized,  but  is  afterwards  ratified,  or 
the  principal  becomes  otherwise  estopped  to  deny  the  agent's 

State  where  the  oontnust  ii  Jlni  sigDed.  Bat  in  that  ease  the  real  inqniiy 
was  not  as  to  the  loeos  celebrationis,  bat  as  to  the  loens  8olationis»  which  u 
alwajB  a  question  of  the  pa/rtie^  imt«nHon,    See  post,  1 169. 

^  Glenny  Ghws  Go.  v.  Taylor,  99  Ky.  24,  S4  S.  W.  711.  See  Pagfi  p.  Cam- 
eron, 11  W.  Ya.  598,  5SS ;  Ftndley  s.  Hall,  12  Ohio,  SIO. 

1  Pope  V.  Nickerson,  S  Story,  465,  476  ;  Freeman's  Appeal,  66  Conn.  588, 
87  AtL  420, 4S1.  See  Arayo  v.  CurreU,  1  La.  528,  20  Am.  Dee.  a86»  note. 
And  so  it  is  slso  with  an  express  authority,  where  the  question  is  as  to  tfaa 
principal's  tmpaeilif  to  give  the  aathoiity.    Freeman's  Appeal,  siqvm. 

8  8  Story,  465^  476. 
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ftothoritjy  it  would  seem  that  the  ecope  of  the  authority  in  such 
case  should  depend  upon  the  law  of  the  State  where  the  agent's 
act  is  done.  Thus^  in  McMaster  v.  Ins.  Co.;'  a  statute  of  Iowa 
proTided  that  ''  any  person  who  shall  hereafter  solicit  insurance 
•  •  .  shall  he  held  to  he  the  soliciting  agent  of  the  insurance 
company,  anything  in  the  application  or  policy  to  the  contrary 
notwithstanding."  It  was  held  that  a  foreign  insurance  com- 
pany should  he  hound  hy  the  acts  in  Iowa  of  the  person  <^  so- 
liciting "  the  insurance,  though  it  was  expressly  stipulated  in 
the  policy  that  the  party  who  brought  the  insurer  and  insured 
together  was  the  agent  of  the  insuredy  and  that  the  company 
should  not  be  held  responsible  for  his  acts  or  declarations. 

In  Brooke  v.  B.  K.  Co.,*  a  shipping  clerk  of  a  railroad  com- 
pany, in  collusion  with  a  consignor,  issued  in  New  Tork  a  ficti- 
tious bill  of  lading,  with  the  consignor's  draft  upon  the  consignee 
attached,  without  the  actual  receipt  <^  the  goods  therein  speci- 
fied. The  consignee  liyed  in  Philadelphia.  He  paid  the  draft 
and  then  sued  the  railroad  company  because  of  the  fraudulent 
act  of  its  agent.  It  was  held  by  the  Pennsylyania  court  that 
the  liability  of  the  principal  for  the  agent's  act  was  to  be  deter- 
mined in  accordance  with  the  law  of  New  York,  the  place  where 
the  agent's  fraud  was  committed. 

The  same  principles  apply  also  with  respect  to  the  liability  of 
a  firm  for  the  acts  or  contracts  of  a  partner.  If  by  the  law 
under  which  the  partnership  is  created  the  liability  of  a  member 
of  the  firm  is  limited^  this  limited  liability  will  not  be  increased 
merely  because  the  act  or  contract  of  another  of  the  partners  or 
of  the  firm  itself  is  done  or  made  in  another  State,  under  whose 
laws  the  members  of  the  firm  would  be  liable  to  the  fullest 
extent. 

Thus,  in  King  v,  Sarria,*  the  defendant,  Sarria,  resided  in 
Cuba,  and  was  a  special  partner  of  a  firm  organized  and  doing 
business  there.  The  Spanish  law  (preyailing  in  Cuba)  touch- 
ing limited  partnerships  had  been  complied  with  so  as  to  limit 

*  78  Fed.  88,  87.  See  also  Mat,  etc.  Ins.  Go.  v.  Robiaon,  64  Fed.  580 ; 
K.  Y.  Life  Ina.  Go.  v.  Rnsaell,  28  C.  G.  A.  48,  77  Fed.  94. 

«  lOS  Penn.  St.  580, 1  Atl.  208,  208. 

•  69  N.  Y.  24,  25  Am.  Rep.  128.  See  Baldwin  ».  Gray,  4  Mart.  k.s.  192. 
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his  liability  to  the  amount  of  capital  he  had  contributed.  The 
firm  became  indebted  to  the  plaintiffs,  citizens  of  New  York,  by 
transactions  in  New  Xork  with  which  Sarria  had  no  personal 
connection.  The  New  York  court  held  that  the  contract  of 
partnership  was  to  be  interpreted  and  regulated  by  the  laws 
of  Spain ;  that  the  authority  of  the  acting  partner  and  Sarria's 
liability  were  to  be  determined  by  those  laws;  and  that  the 
defendant  was  entitled  to  set  up  his  limited  liability  as  a 
defence.* 

It  is  an  entirely  different  matter  when  the  question  does  not 
relate  to  the  agenfs  authority  to  make  the  contract,  but  to  the 
contract  itself  when  made.  Here  the  maxim,  '*  qui  facit  per 
aliumfacUper  ««/'  applies  with  full  force.  If  the  agent,  fully 
authorized,  makes  a  contract  in  a  foreign  State,  it  is  the  same 
as  if  the  principal  were  there  in  person,  and  had  himself  entered 
into  it.  As  was  said  in  Milliken  v.  Pratt  :  ^  ''  If  the  contract  is 
completed  in  another  State,  it  makes  no  difference  in  principle 
whether  the  citizen  of  this  State  goes  in  person  or  sends  an 
agent,  or  writes  a  letter,  across  the  boundary  line  between  the 
two  States.  As  was  laid  down  by  Lord  Lyndhurst  in  Pattison 
V.  Mills,  1  Dow  &  C.  342,  368:  <If  I,  residing  in  England, 
send  down  my  agent  to  Scotland,  and  he  makes  contracts  for  me 
there,  it  is  the  same  as  if  I  myself  went  there  and  made  them.' " 

In  determining  in  such  cases  the  principal's  liability  upon 
the  contract  made  by  the  agent^  the  locus  celebrationis  of  the 
contract  is  the  place  where  the  principal,  through  his  agent, 
enters  into  the  contract.' 

*  It  is  to  be  observed  in  thii  case  that  the  law  of  New  York  (fomm)  also 
authorized  limited  partnerships.  It  would  seem  however  that  this  is  imma- 
teriaL  But  where  the  question  is  not  of  an  intrinsic  restriction  upon  the 
Uabilitj  of  the  partners,  but  the  law  of  the  situs  of  the  partnership  merely 
provides  that  the  limited  partnership  shall  not  be  liable  upon  a  contract  unless 
ceitun  formalities  are  complied  with,  as  that  the  contract  shall  be  signed  by 
at  least  two  managers,  etc,  it  becomes  then  a  question  of  the  formal  validily 
of  the  contract  See  poet,  {  172.  In  such  case  the  validity  of  the  contract 
will  be  governed  by  the  law  of  the  place  where  it  is  enUred  into.  Park  » 
KeUy  Axe  Ca,  1  G.  C.  A.  895,  49  Fed.  618»  627. 

T  126  Mass.  874,  875,  28  Am.  Rep.  241. 

•  Milliken  v.  Pratt,  125  Mass.  874,  875,  28  Am.  Rep.  241 ;  Oamegie  m 
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In  many  caaea^  however,  the  agent  is  not  fully  authorized  to 
enter  at  once  into  a  complete  and  binding  contract,  hut  must 
refer  the  negotiations  to  his  principal  for  approya!,  before  finally 
closing  the  bargain ;  it  is  understood  that  he  is  authorized  to 
make  the  contract,  subject  to  the  principal's  approyal  or  ratifica- 
tion. In  such  cases  the  contract  does  not  become  binding  upon 
the  principal  until  the  approval  or  ratification  has  taken  place, 
and  hence  the  locus  celebrationis  is  the  place  where  such  ap- 
proval or  ratification  occurs.* 

But  if  the  other  party  to  the  contract  is  ignorant  that  the 
agent  has  not  plenary  authority  and  believes  that  he  is  entering 
into  a  binding  contract,  though  it  is  still  true  that  the  exist- 
ence of  the  contract  will  depend  upon  the  approval  or  subse- 
quent ratification  of  the  principal,  the  ratification  when  given 
relates  back  to  the  time  of  the  execution  of  the  contract,  and 
the  place  where  that  execution  occurs  is  the  locus  celebrationis.^* 

§  159.  laoctui  BoIntioniB  —  Optional  witb  the  Parties  —  Ho 
Place  of  Pexformanoe  named.  —  In  the  case  of  executed  con- 
tracts (so  called  for  the  very  reason  that  they  are  performed  as 
soon  as  made),  the  place  of  performance  must  necessarily  coin- 
cide with  the  locus  celebrationis.^    But  in  the  case  of  contracts 

Morriflon,  2  Met  (Masa)  861 ;  Baom  v.  Biiehall,  150  Penn.  St.  IH,  24  Atl. 
020  ;  Jackson  r.  Mortg.  Co.,  88  Ga.  756, 15  S.  E.  812;  813 ;  MerohantB*  Bank 
V.  Griswold,  72  N.  Y.  472,  481,  28  Am.  Rep.  159 ;  Newman  v.  Gannon,  48 
La.  Ann.  712,  9  So.  489;  Arayo  v.  Currall,  1  La.  528,  20  Am.  Dec.  286; 
Hansman  v.  Nye,  62  Ind.  485,  80  Am.  Rep.  199,  200  ;  Webber  v.  Howe,  86 
Micb.  150,  24  Am.  Rep.  590 ;  Hicks  v.  Ina  Ca,  9  C.  0.  A.  215,  60  Fed.  690. 
See  Suit  v.  Woodhall,  118  Mass.  891. 

•  Tegler  v,  Shipman,  88  la.  194,  11  Am.  Rep.  118 ;  Kling  v.  Fries,  88 
Mich.  275 ;  Eeiwert  v.  Meyer,  62  Ind.  587,  80  Am.  Rep.  206,  209 ;  State, 
etc.  Ins.  Co.  p.  Brinkley  Co.,  61  Ark.  1,  29  L.  R.  A.  712,  718  ;  Dord  v. 
Bonaffee,  6  La.  Ann.  568,  54  Am.  Dec  578 ;  Olaflin  v.  Meyer,  41  La.  Ann. 
1048,  7  So.  189 ;  Newman  p.  Gannon,  48  La.  Ann.  712;  9  So.  489  ;  Shnen- 
feldt  9.  Jnnkermann,  20  Fed.  857. 

»>  Golaon  p.  Ebert,  52  Ho.  260.    See  Findley  v.  Hall,  12  Ohio,  610  ;  Pngh 
V.  Cameron,  11  W.  Ya.  528. 

1  Scndder  v.  Bank,  91  U.  S.  406,  418 ;  Betbell  v.  Betbell,  54  Ind.  428,  28 
Am.  Rep.  650,  654.  Hence,  as  we  have  seen,  the  "proper  law '* goreming 
Tolnntary  transferB  of  personal  property  is  always  the  law  of  the  place  wh^re 
the  transfer  is  made  (lex  loci  oontraetos).    Ante,  {{  127  et  aeq. 
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«xecatoi7y  siooe  they  axe  to  be  peiformed  infiUuro^  opporta- 
nity  is  given  the  parties  to  change  their  sitae  before  the  time  o£ 
performance^  and  to  perform  it  elsewheTSy  if  the  contract  so 
requires. 

The  locos  solntionis  of  a  contract  primarily  depends  upon  the 
intention  of  the  parties.  It  is  a  part  <^  the  principle  of  freedom 
of  contract  to  choose  the  place  where  a  contract  shall  be  per- 
formed. Thu  choice  may  be  expressed  in  the  contract  itself; 
if  not^  it  may  be  inferred  from  the  sarroanding  cireamstances. 

If  no  place  of  performance  is  named  by  the  parties,  a  very 
strong  presumption  arises  that  the  parties  intend  that  it  shall  be 
performed  where  it  is  made.'  Bat  though  this  presumption  is 
strong,  it  is  not  conclusive,  and  may  be  rebutted  by  eyidence, 
or  by  dear  inference  from  the  surrounding  circumstances,  that 
the  parties  intended  that  the  contract  should  be  performed  else> 
where**  Thus,  if  the  parties  are  only  transiently  in  the  place 
where  the  contract  is  entered  into^  with  no  intention  of  stop- 
ping there,  and  the  contract  ia  to  be  performed  at  a  time  when, 
under  the  circumstances  of  the  case,  the  parties  did  not  contem- 
plate being  within  the  State,  this  would  be  sufficient  to  rebut 
the  presumption  that  the  contract  was  intended  to  be  pei^ 
formed  where  made.^ 

*  Pritvshud  V.  Norton,  100  V.  R  ISi,  1S7  ;  Cbvkv.  Searight,  185  Pena 
8t  17S,  19  Atl.  941 ;  Tenant  o.  Tenant*  110  Penn.  St  478,  1  AtL  588 ;  Bai^ 
rptt  V.  Dodge,  10  R.  1.  740, 19  Ail.  580;  Bdl  v.  Fackavd,  09  Me.  105,  81 
Am.  Sep.  851 ;  Lewis  ».  Headley,  80  III  488,  87  Am.  Dee.  227 ;  Fuwma  «. 
TtMk,  7  Qray  (Haas.),  478,  00  Am.  Dee.  502  ;  Touig  r.  Hami,  14  B.  Hon. 
(Ky.)  550,  01  Am.  Dee.  170 ;  Biyant  v.  Edaon,  8  Yt  825,  80  Am.  Dec.  472; 
Cfaaproaa  v.  Robertaon,  OP^  Ck.  (N.  T.)027,  81  Am.  Deo.  204;  Malpieav. 
lIcKown,  1  La.  248,  20  Am.  Dec  279 ;  Thonpoon  ».  Ketcham»  8  JoIuml 
(N.  T.)  189,  5  Am.  Dec.  882. 

•  Pritefaard  v.  Norton,  100  U.  &  124,  187. 

«  Dan.  Neg.  Inato.  S  870  ;  Briggi  o.  Utbam.OOKan.  255, 18  PMl  898,  59 
Am.  Bep.  540,  548 ;  Cnrtta  ».  Leavitt,  15  N.  T.  9,  88.  See  Stoiy,  Confl.  U 
I  278.  Bat  the  inferenoe  ahoold  be  veiy  clear  in  order  to  change  the  gBotial 
mle.  See  Cnrtia  a.  Learitt,  nqnu.  It  ia  to  be  dbaervad  that  each  divam- 
atanoea  do  not  affect  the  kem»  eel4bratimi9  of  the  oontiaot  The  partioa  ha?a 
their  choice  before  entering  into  their  contract  aa  to  the  Stats  where  thef  shall 
make  it,  bat  once  entered  inta^  their  choice  ia  inevooaUj  laid  opon  Ae  Slate 
when^  aa  a  matter  of  fiut,  the  contract  is  made.    The  partiea^  whea  thiy 


§159  L00178  SOLUTIONIS — NOlO:  NAMED*  879 

Paradoxical  as  it  may  seem,  there  is  often  more  difficulty  in 
determiniug  the  locus  solutionis  of  a  contract  which  expressly 
designates  a  place  of  performanccy  than  where  none  is  named. 
The  reason  is  that  the  parties  sometimes  attempt  to  cover  their 
real  intentions  touching  the  place  of  performance  hy  falsely 
naming  a  place  which  they  do  not  really  intend  to  be  the  true 
locus  solutionis.  This  is  done  in  order  to  evade  the  law  of  the 
real  place  of  performance,  when  it  would  condemn  the  contract. 
In  such  cases,  where  the  locus  solutionis  is  of  importance,  it  is 
the  duty  of  the  court  to  disregard  the  false  witness  of  the  parties' 
contract,  and  to  ascertain  the  place  of  performance  really  in- 
tended. For  though  the  parties  have  the  right  to  choose  bona 
fide  the  place  where  their  contract  is  to  be  performed,  they  have 
not  the  right,  in  order  to  evade  the  law  of  the  place  they  have 
really  chosen,  to  pretend  that  they  have  selected  a  different 
place.*  Thus  it  has  been  held  by  courts  which  take  the  view 
that  the  validity  of  tisurioua  contracts  is  dependent  upon  the 
lex  solutionis*  that  a  debt  falsely  pretended  to  be  made  or 
payable  in  a  particular  State,  so  that  usurious  interest  may  be 
exacted  under  its  law,  will  not  be  enforced.^ 

But  the  mere  fact  that  the  motive  for  selecting  a  particular 
place  as  the  locus  celebrationis  or  locus  solutionis  of  a  contract 
is  to  evade  the  law  of  another  State  is  immaterial,  if  the  choice 
is  bona  fide.  The  important  point  is  that  the  parties  have  the 
right  to  select  the  hctcs.    That  being  conceded,  the  reasons 

have  entered  into  a  contract  in  one  Stete,  cuinot,  merely  hji$itmuUng  lo  to  do^ 
make  it  a  contract  entered  into  in  another. 

*  Akera  v.  Demond,  108  Mass.  818, 824 ;  IT.  S.  Sav.  k  L.  Am.  v.  Seott,  98 
Ey.  695,  84  S.  W.  286.  The  same  principle  appliee  to  the  locoe  celebrationis 
of  the  contract,  as  mentioned  in  the  preceding  note.  See  Hat  Ben.  L.  Ine. 
Co.  V.  Robison,  64  Fed.  580 ;  Wall  v.  Eqoitoble,  etc  Society,  82  Fed.  278, 
275 ;  Fletcher  o.  Ins.  Co.,  18  Fed.  526 ;  American  Mortg.  Co.  v.  Jefferson,  69 
Miss.  770, 12  So.  464.  Bat  see  Strawbridge  v.  Robinson,  6  Oilm.  (111.)  470, 
50  Am.  Dec  420 ;  Morris  v.  Hockaday,  94  N.  C  286,  55  Am.  Repb  607  and 
note. 

^  The  law  govwning  naarioas  contracts  wiU  be  discussed  hereafter.  See 
poet,  1 179. 

7  U.  8.  Sav.  &  L.  Ass'n  v.  Scott,  98  Ky.  695,  84  S.  W.  285 ;  American 
Mortg.  Co.  V.  Jefferson,  69  Miss.  770, 12  Sc  464.  See  The  Enerj^  66  Fed* 
124, 187. 
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which  induce  them  to  make  a  particular  choice  are  not  open  to 
inquiry. 

Some  of  the  authorities  seem  to  point  to  the  conclusion  that 
where  the  contract  itself  designates  no  place  of  performance, 
and  where  therefore  the  locus  solutionis  may  he  said  to  be  in 
doubt,  a  presumption  will  arise  that  the  parties  intended  to  enter 
into  a  valid  agreement,  and  hence,  upon  the  principle  that  that 
construction  will  be  placed  upon  ambiguous  terms  which  will  up- 
hold rather  than  nullify  a  contract,  the  presumption  that  the 
locus  solutionis  is  identical  with  the  locus  celebrationis  (by 
whose  law  the  contract  would  be  invalid)  will  yield  to  the  pre- 
sumption that  the  parties  intended  to  perform  their  contract  in 
a  State  whose  law  would  permit  of  its  performance,  provided 
the  circumstances  point  to  any  such  State  as  reasonably  within 
the  view  of  the  parties  at  the  time.* 

§  160.  Same  —  Several  Plaoes  of  Performance.  —  It  some- 
times happens  that  a  contract  may  be  intended  by  the  parties  to 
be  performed,  as  to  different  parts  thereof,  in  several  places.  If 
the  contract  relates  to  several  distinct  and  divisible  acts,  there 
is  no  difficulty  in  perceiving  that  as  to  each  of  these  several 
acts  in  performance  of  the  contract  the  contract  may  have  a 
separate  locus  solutionis.  In  reality,  they  are  several  contracts 
in  one.^ 

<  Pritchard  v.  Norton,  106  U.  S.  124, 187;  Bell  v.  Packud,  69  Me.  106, 81 
Am.  Rep.  251,  258  ;  Dickinson  v,  Edwards,  77  N.  Y.  578,  578,  88  Am.  Rep. 
671 ;  American  Mortg.  Co.  v.  Jefferson,  69  Miss.  770,  12  So.  464,  465 ;  Scott 
V.  Perlee,  89  Ohio  St.  68,  48  Am.  Rep.  421,  428 ;  Kellogg  v.  MUler,  18  Fed. 
198,  199.  This  presumption  can  only  arise  in  cases  where  there  is  no  clear 
evidence  or  inference  as  to  the  place  intended  by  the  parties  as  the  locos  sola- 
tionis.  It  does  not  (as  many  of  the  above  cases  strongly  imply)  famish  evi- 
dence of  what  law  the  parties  intend  to  govern  th^r  contract  (for  in  that 
respect,  where  the  validity  of  the  contract  is  in  qnestion,  the  parties'  inten- 
tions are  immaterial).  It  merely  furnishes  evidence  of  what  place  the  parties 
intend  as  the  locus  solutionis  of  the  contract  It  is  of  value  therefore  only 
in  cases  where  the  particular  element  of  the  contract  urged  as  being  contrary 
to  law  relates  to  the  performance  of  the  contract,  for  the  locus  solutionis  is  of 
no  importance,  where  the  invalidity  alleged  relates  to  the  fMtking  of  the  con- 
tract or  its  considtraUon, 

^  Pope  V.  Nickerson,  8  Story,  465,  484  ;  Curtis  v.  R.  R.  Co.,  74  N.  T.  116^ 
80  koL  Bep.  871;  Liverpool  Steam  Co.  o.  Ins.  Co.,  129  U.  8.  897,  454. 
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But  where  the  act  contracted  to  be  done  is  a  continuous  act, 
the  performance  of  which  may  run  through  several  States,  such 
as  a  contract  of  through  transportation,  the  weight  of  authority 
seems  to  be  to  the  effect  that  this  constitutes  an  entire  contract, 
not  divisible,  and  can  only  have  one  fixed  place  of  performance, 
namely,  the  terminus  of  the  journey.' 

Some  of  the  decisions  however  take  the  view  that,  although 
the  final  place  of  performance  is  the  terminus  of  the  journey, 
yet  there  is  a  complete  performance  of  part  of  the  contract  long 
before  the  journey  is  ended.  As  each  mile  is  covered,  so  much 
of  the  contract  is  performed:  the  performance  is  by  stages,  so 
to  speak;  and  the  locus  solutionis  of  the  contract  of  carriage 
shifts  from  one  State  to  another,  as  the  goods  or  passengers 
themselves  are  transferred  from  one  State  to  the  other.* 

The  latter  view  would  seem,  upon  principle,  to  be  the  better; 
otherwise  the  carrier  might  sometimes  be  subject  to  different 
liabilities,  according  as  he  is  sued  in  contract  or  in  tort.  The 
New  York  case  of  Dike  v.  B.  B.  Co.^  affords  an  excellent  illus- 
tration of  the  inconvenience  that  may  result  from  the  first  view. 
In  that  case,  the  plaintiff  had  purchased  a  ticket  on  the  defend* 
ant's  road  from  Attica,  N.  Y.,  to  the  city  of  New  York.  In 
order  to  reach  New  York,  the  road  ran  through  a  part  of  Penn- 
sylvania and  New  Jersey.  Thus  the  contract  of  carriage  was 
made  and  was  to  be  finally  performed  in  the  State  of  New  York. 
While  passing  through  Pennsylvania,  an  accident  occurred  and 
the  plaintiff  was  injured.  A  statute  of  Pennsylvania  provided 
that  in  such  cases  the  amount  of  the  recovery  should  be  limited 
to  $3,000.  There  was  no  such  limitation  in  New  York.  Action 
was  brought  in  New  York  for  the  breach  of  the  contrctct  to  carry 

*  Liverpodl  Steam  Co.  v.  Ins.  Co.,  120  IT.  &  897,  464  et  seq. ;  Dike  v.  R.  R. 
Co.,  45  N.  Y.  118, 117;  Cnrtie  v.  R.  R.  Ca,  74  N.  Y.  118,  80  Am.  Rep.  271 ; 
Brown  V.  R.  R.  Co.,  88  Penn.  St.  816.  See  Phinney  v.  Ins.  Co.,  87  Fed.  498, 
498 ;  Hale  v.  Kav.  Co.,  15  Conn.  589,  89  Am.  Dec.  898. 

s  Barter  o.  Wheeler,  49  N.  H.  9,  29,  8  Am.  Rep.  484 ;  Pope  v.  NickerBon, 
8  Story,  485»  485 ;  Cartas  v.  R.  R.  Co.,  74  N.  T.  118,  80  Am.  Rep.  271; 
lUbott  V.  Transportation  Co.,  41  la.  247, 20  Am.  Rep.  589  ;  Burnett  v.  R.  R. 
Co.,  176  Penn.  St  45,  84  AtL  972 ;  Baetjer  v.  La  Compagnie,  59  Fed.  789. 

*  45  K.  Y.  118.    See  Bomett  v.  R.  R.  Co.,  176  Penn.  St  45,  84  AtL  972. 
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the  plaintiff  safely,  and  the  court  held  that  the  New  York  law 
applied  on  the  ground  that  New  York  was  the  loeu$  soltUionii 
of  the  contract,  and  that  the  amount  of  damages  leooYerable 
was  not  merely  a  matter  of  remedy.  If  the  action  had  been 
ex  delicto  instead  of  es0  eonJtraetUj  the  lex  loci  delicti  (Pennsyl* 
vania  law)  would  hare  controlled,*  and  a  different  result  would 
have  been  reached.  This  would  be  unfortunate*  The  New 
York  court  attempts  to  evade  this  conclusion,  but  with  doubtful 
success.  Under  the  second  view  above  given  the  measure  of 
liability  would  have  been  the  same  whether  the  action  was  ex 
contractu  or  ex  delicto.  The  locus  solutionis  of  the  contract 
would  have  shifted  with  the  defendant's  cars,  and  at  the  time 
of  the  breach  would  have  been  in  Pennsylvania. 

Another  question  may  arise  as  to  the  locus  solutionis,  when 
the  contract  is  to  be  performed,  in  the  option  of  the  promisor, 
either  in  one  State  or  in  another.  Here  an  alternative  is  given 
the  promisor,  and  it  would  seem  upon  principle  that  the  locua 
solutionis  would  remain  undetermined  until  he  exercises  his  elec- 
tion. Then  the  place  where  he  actually  performs  the  contract 
is  the  locus  solutionis.*  But  there  are  difficulties  in  the  way 
of  this  theory,  especially  if  the  promisor  never  performs  his 
contract  at  either  place.^ 

f  161.  Loous  Considerationla. — The  consideration  of  a  con- 
tract is  a  matter  collateral  to,  not  part  of,  the  promise.^  It 
need  not  appear  on  the  face  of  the  promise,  but  is  in  general 
essential  to  its  validity.  A  promise  without  a  consideration  is 
a  mere  nudum  pwUum^  and  usually  creates  no  legal  obligation. 
So  a  promise  upon  a  consideration,  which  is  itself  prohibited  by 
law  or  contrary  to  public  policy,  creates  no  legal  obligation. 

Certain  acts  or  matters  may  be  deemed  in  one  country  to 
be  considerations  sufficient  to  support  a  promise,  though  not 
sufficient  in  another;  and  considerations  regarded  as  legal  in 

•  See  post,  1 198. 

•  See  Porter  9.  Pruse,  4t  IT.  8.  App.  SOff,  SO  Fed.  W(. 

V  See  Hale  v,  Kav.  Co.,  15  Conn.  688,  548,  89  Am.  Dee.  898.  la  tiiit 
esse,  the  conrt  was  forced  to  fell  beck  on  the  loooe  celebrstioBis  as  the  loens 
solationit  also.  A  carrier  had  agreed  in  New  York  to  deliver  the  goods 
either  at  Boston,  Massachaeetts^  or  at  Pravidenoe^  B.  L 
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one  State  may  be  held  ilkgal  or  contraiy  to  pnblic  policy  in 
another. 

ThuBi  in  Pritchard  v.  Norton,^  Norton  executed  and  delivered 
to  Pritchard  in  New  York  a  bond  of  indemnity,  conditioned  to 
folly  indemnify  him  against  all  loss  arising  from  his  liability 
on  an  appeal  bond  which  the  latter  had  signed  in  Louisiana  as 
surety  on  behalf  of  a  certain  defendant  in  a  judgment  in  the 
Louisiana  courts,  and  which  he  was  compelled  to  pay.  The 
bond  of  indemnity  was  executed  in  New  York,  but  named  no 
place  of  performance  or  payment.  By  the  law  of  New  York, 
a  contract  under  seal  was  only  prima  facie  evidence  of  a  con- 
sideration, and  p€ut  services  constituted  no  consideration.  In 
Louisiana  the  law  was  otherwise.  The  question  was  whether 
the  New  York  bond  of  indemnity,  the  only  consideration  of 
which  was  the  past  service  of  Pritchard  in  going  upon  the 
appeal  bond  in  Louisiana  (no  contemporaneous  promise  of  in- 
demnity having  been  made),  was  to  be  deemed  nudum  pachim* 
The  United  States  Supreme  Court  held  that  the  question  was  to 
be  decided  by  the  law  of  Louisiana  {lex  loci  connderaUiiynis),* 

Again,  if  the  question  relates  to  the  legality  of  the  considera- 
tion, it  is  the  lex  loci  considerationls,  not  the  lex  celebrationis 
nor  lex  solutionis,  which  is  to  determine  tbe  effect  and  conse- 
quences of  the  act  set  forth  as  the  consideration.  Except  in 
cases  of  considerations  which  are  maia  in  se,  or  universally 
deemed  contra  bonos  mores,^  the  policy  of  a  State  is  not  usually 
concerned  with  acts  done  elsewhere,  and  neither  encourages  nor 
discourages  them:  it  leaves  their  effect  to  be  determined  by  the 
law  of  the  State  where  the  act  in  question  is  done. 

Tbus,  let  us  suppose  that  a  note  is  made  in  Vermont  and 
payable  there,  being  given  in  consideration  of  liquor  sold  and 

1  106  IT.  S.  124. 

*  The  oonrft  decigioii,  kowever,  was  not  baied  npon  this  ground,  bat  npon 
the  gronnd  that  Louisiana  was  the  locos  »olutioni$  of  the  contract,  thoagh  the 
bond  was  exeoated  in  New  York  and  named  no  other  place  for  payment  or 
performanoei  It  is  respectfullj  submitted  that  the  Uw  of  Lonisiana  detei^ 
mined  the  sniBciencj  of  the  consideration,  not  because  that  State  was  the 
locns  solutionis  of  the  contract,  but  because  it  was  the  locut 
The  question  was  one  of  considsmtion,  not  of  performance. 

*  Ante,  I  9. 
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delivered  to  the  maker  in  New  Yorkj  that  the  sale  of  liqnor  is 
prohibited  by  the  law  of  Vermont,  and  all  notes  and  securities 
in  payment  therefor  are  declared  void ;  but  that  by  the  law  of 
New  York  the  sale  of  the  liquor  is  valid.  It  is  obvious  that  the 
validity  of  this  note  is  to  be  determined,  not  by  the  law  of  Ver- 
mont, though  that  is  both  the  locus  celebrationis  and  the  locus 
solutionis  of  the  note,  but  by  the  law  of  New  York,  the  situs 
of  the  consideration;  for  the  law  of  Vermont  was  manifestly 
applicable  only  to  sales  of  liquor  in  Vermont.  The  note  would 
therefore  be  valid/  On  the  other  hand,  if  the  above  note  had 
been  executed  and  made  payable  in  New  York,  the  sale  of  the 
liquor  taking  place  in  Vermont,  the  law  of  Vermont  (lex  con- 
siderationis)  would  govern,  not  the  law  of  New  York  (lex  cele- 
brationis et  solutionis),  and  the  note  would  be  void.* 

Wagers,  gaming,  lotteries,  etc.,  are  not  universally  con- 
demned as  immoral,  and  therefore  should  not  be  classed  as 
considerations  mala  in  se.*  Hence,  if  a  contract  is  made,  the 
consideration  for  which  is  a  gaming  debt,  or  the  sale  of  lottery 
tickets,  or  the  conduct  of  a  lottery,  the  validity  of  the  con- 
tract in  this  respect  will  depend  upon  the  law  of  the  situs  of  the 
consideration,  which  may  or  may  not  be  the  place  where  the 
contract  is  made  or  to  be  performed.^ 

These  examples  suffice  to  show  that  the  lex  loci  considera- 
tionis  plays  no  small  part  in  governing  the  validity  of  a  con- 
tract, so  that  the  rules  by  which  the  locus  oonsiderationis 
or  situs  of  the  consideration  is  ascertained  deserve  attention. 

«  Webber  v.  Howe,  86  Mich.  160,  24  Am.  Rep.  690;  Boothby  «.  Plaiated, 
61  N.  H.  486,  12  Am.  Rep.  140 ;  Tegler  v.  Shipman,  88  la.  194, 11  Am. 
Bep.  118. 

*  Keiwert  v.  Meyer,  62  Ind.  687,  80  Am.  Rep.  206;  Webber  «.  Howe,  86 
Mich.  160,  24  Am.  Rep.  690 ;  Suit  o.  Woodhall,  118  Meat.  891 ;  WeU  ». 
Golden,  141  Maes.  864. 

*  The  general  rale  ia  to  consider  these  matters  as  snlgect  to  their  "  proper 
law,"  though  some  of  the  decisions  treat  them  as  inimical  to  morals  and  contra 
iorum  mores,  no  matter  what  the  law  of  their  sitns.  See  Flagg  «.  Baldwin,  88 
K.  J.  £q.^l9,  48  Am.  Rep.  808. 

7  Thatcher  v.  Morris,  11  K.  T.  487;  Mclntyre  v.  Parks,  8  Met  (Mass.) 
207;  Peet  v.  Hatcher,  112  Ala.  614,  21  So.  711.  See  Sondheim  v,  Qilhert, 
117  Ind.  71»  18  N.  £.  687.    Bat  see  Robinson  v.  Bland,  2  Borr.  1077. 
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For  the  most  part  they  are  simple  enough  if  we  recur  to  first 
principles.' 

S  162.  Same  —  Conatderatioiia  Bzeouted  and  Bxeoutory. 
—A  consideration  to  support  an  executory  contract  may  consist 
either  in  an  act  done  by  the  promisee  or  in  an  agpreement  made 
by  him,  and  such  agreement  may  itself  be  either  executed  or 
executory;  or  finally  it  may  consist  in  some  antecedent  promise 
or  liability  of  the  promisor. 

If  the  consideration  be  an  act  done  by  the  promisee,  the 
maxim,  ^^  locus  regit  actunif'^  applies.  The  validity  and  effect 
of  the  consideration  will  depend  upon  the  lex  loci  conndenn" 
tioniSf  and  the  locus  considerationis  in  such  case  is  a  mere  ques- 
tion of  fact.  Indeed  if  the  consideration  is  an  act  done  at  the 
time  of  making  the  contract,  the  locus  considerationis  and  the 
locus  celebrationis  of  the  contract  will  always  coincide. 

If  the  consideration  is  itself  an  agpreement  on  the  part  of  the 
promisee,  its  situs  will  be  the  situs  of  the  promisee's  contract| 
and  will  be  determined  in  accordance  with  the  principles  which 
govern  the  situs  of  contracts  generally,  ^  the  same  principles 
which  are  now  being  discussed  in  this  chapter.  If  the  consid^ 
eration  (the  promisee's  agreement)  is  an  executed  contract,  its 
validity  and  the  corresponding  validity  of  the  promisor's  con- 
tract will  depend  upon  the  law  of  the  place  where  the  promisee's 
agreement  is  entered  into  (its  lex  celebrationis).  If  the  con- 
sideration (the  promisee's  agreement)  is  executor^f  its  validity 
and  the  consequent  validity  of  the  promisor's  contract  will 
depend  upon  the  lex  cdebraJtionie  or  the  lex  eoltUionis  of  the 
promisee's  agreement,  according  to  the  particular  element  at- 
tacked as  invalid.^ 

It  is  to  be  observed,  in  the  cases  above  mentioned,  that  in 
strictness  the  act  done  or  the  agreement  made  by  the  promisee, 
if  they  are  to  form  the  direct  consideration  for  the  promisor's 
promise,  must  be  done  or  entered  into  at  the  moment  when,  and 
therefore  at  the  plctce  where,  the  promisor's  contract  is  entered 
into.    If  the  promisee's  act  or  agreement  is  done  or  made  after 

>  Post,  II 176  et  seq. 

1  See  post,  II 168-175,  where  the  Imw  goveming  the  different  eases  of  in* 
validity  is  folly  considered^ 

86 
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the  promisor^s,  there  ia  no  ooneideration  to  sappoit  the  promisoT^s 
eoDtract;  if  done  or  made  before  the  promisor's^  the  considera- 
tion is  A  past  consideration!  which  is  generally  held  to  be  equiva- 
lent to  none  at  all* 

When  a  past  act  or  agreement  by  the  promisee  ia  said  to 
constitute  a  consideration  for  a  promisci  it  is  an  inaccurate 
mode  <^  expression.  The  past  act  or  agreement  may  raise  a 
liability  in  the  promisor,  —  an  implied  promise  on  his  party  ^* 
lurising  at  the  moment  of  the  act  done  or  the  agreement  madci 
which  implied  promise  may  subsequently  be  changed  into  an 
express  promise.  In  such  case,  the  consideration  for  the  ex- 
press promise  is  not  the  act  or  agreement  of  the  promisee  at  all, 
but  the  liability  of  the  promisor  arising  contemporaneously  with 
that  act  or  agreement  and  springing  out  of  it*  Whether  such 
liability  legally  arises  from  the  act  or  agreement  of  the  promisee 
depends  upon  the  law  of  the  place  where  the  act  is  done  or  the 
agreement  is  made.  If  by  that  law  it  does  arise,  it  continues  a 
burden  upon  the  promisor  wherever  he  may  be,  and  constitutes  a 
valid  consideration  to  support  his  express  promise  wherever  made. 
If  no  such  liability  arises  in  the  first  instance  under  the  law  of 
the  State  where  the  promisee's  act  is  done,  or  his  agreement  is 
made,  there  is  no  liability  upon  the  promisor  anywhere.  In 
the  latter  case  therefore  an  express  promise  made  by  the  prom- 
isor is  only  for  a  past  consideration  (which  is  no  consideration), 
there  being  no  implied  liability  legally  resting  upon  him. 

Hence  when  we  spoke,  in  the  preceding  section,  of  a  note  made 
in  Vermont  in  consideration  of  a  sale  of  liquor  in  New  York,  it 
will  be  seen  that,  strictly  speaking,  such  language  is  inaccurate. 
The  consideration  for  the  note  in  such  a  case  is  not  in  reality  the 
sale  of  the  liquor:  that  would  be  a  past  consideration.  The  real 
consideration  for  the  note  is  the  promise  to  pay  for  the  liquor 
purchased,  which  promise  was  implied  by  the  law  of  New  York 
(or  validly  agreed  upon  there  expressly  by  the  parties).  But  the 
inaccuracy  is  immaterial,  since  the  law  of  the  place  of  the  prom- 
isee's act  or  agreement  controls  the  validity  of  the  liability,  and 
the  validity  of  the  note  would  depend  upon  the  validity  of  the 
promisor's  antecedent  liability,  which  is  the  consideration  for 
the  note. 
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The  result  of  this  reasoning  is  that,  for  our  purposes,  we  may 
disregard  those  considerations  which  consist  of  liahilities  merely 
created  by  the  hiw;  for  they  will  always  arise,  if  at  all,  imme- 
diately upon  some  act  of  the  parties,  and  the  validity  of  the  con- 
tracts for  which  they  are  the  consideration  will  always  in  the 
end  depend  upon  the  law  governing  the  act  out  of  which  they 
arise.  We  need  look  therefore  only  to  the  locus  of  the  act  itseli^ 
whose  law  will  govern  the  validity  of  the  consideration.  And, 
to  simplify  matters,  we  may  regard  the  act  itself  as  the  consid- 
eration, though  the  act  be  done  before  the  promise  is  entered 
into. 

Thus  viewed,  there  will  be  no  difficulty  in  ascertaining  the 
locus  considerationis  if  the  consideration  is  a  mere  act  done  by 
the  promisee,  whether  it  be  done  in  the  State  where  the  prom- 
isor's contract  is  made  or  elsewhere.  The  validity  of  the  prom- 
isee's act,  judged  by  the  lex  considerationis,  will  determine  the 
validity  of  the  promisor's  contract.  And  the  same  may  be  said 
where  the  consideration  consists  in  an  executed  agreement  of  the 
promisee.  But  where  the  consideration  is  an  exeeut<yry  controASt 
of  the  promisee,  it  may  have  a  distinct  locus  celebrationis  and 
locus  solutionis  of  its  own,  and  both  of  these  may  be  different 
from  the  locus  celebrationis  and  the  locus  solutionis  of  the 
promisor's  contract.  In  some  respects  the  validity  of  the 
promisee's  contract  may  be  controlled  by  its  lex  celebrationis^ 
in  some  respects  by  its  lex  solutionis.  And  neither  of  these 
are  necessarily  coincident  with  the  locus  celebrationis  or  the 
locus  solutionis  of  the  promisor's  contract.  Illustrations  of 
these  principles  will  be  given  hereafter.* 

*  See  poet,  1 176.  It  would  be  rarely  the  case  however  that  the  loeus 
eelebrationis  of  the  promiflee'e  contnu^  (oonsideration)  would  not  be  identical 
with  the  locos  celebntionie  of  the  promiaor's  eontnot,  as  the  two  promiaes 
will  generally  be  made  oontemporaneotialj.  Bat,  bearing  in  mind  the  ez« 
planation  above  given  tonching  the  effect  of  the  promiBor'a  antecedent  liability 
as  a  conaideration,  and  oar  agreement  to  disregard  it,  snbetitnting  therefor  the 
act  oat  of  which  that  liability  aroee,  we  may  easily  eonoeive  of  a  case  like  the 
following :  A  promisee  B  in  Maryland  to  do  an  act  for  B  in  Pennsylvania,  in 
consideration  of  B's  doing  an  act  for  A  in  New  York.  So  far  both  contraota 
have  the  same  locos  celebrationis,  thoogh  different  kei  solutionis.  Now  sop- 
poae  A,  in  considsimtion  of  his  existing  promise  to  B|  entsn  Into  anothir 
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§  163.  Bitiu  of  Partioiilu'  Contraots  —  Contraoti  to  Pay 
Money. — Having  noted  the  general  principles  by  which  the 
locus  celebrationis  or  the  locus  solutionis  of  a  contract  will  be 
ascertained,  we  will  now  turn  our  attention  to  some  particular 
instances  of  contracts^  which  present  more  or  less  difficulty  in 
the  solution  of  these  questions.  It  will  repay  us  to  examine 
more  closely  into  the  cases  of  contracts  to  pay  money  and  con- 
tracts of  insurance. 

With  regard  to  contracts  to  pay  money  generally^  there  is 
usually  little  difficulty  in  applying  the  principles  heretofore 
noted  in  determining  the  locus  eelebrationis*  This  will  always 
be  the  place  where  the  last  act  is  done  necessary  to  bind  the 
promisor.^  If  the  contract  is  oral|  it  will  be  the  place  where 
the  words  of  assent  or  promise  are  spoken;  if  written^  the  mere 
signing  or  sealing  will  not  usually  be  sufficient  to  bind  the 
promisor.  There  must  be  a  delivery  and  acceptance  of  the  in- 
strument also,  which  is  the  final  token  of  the  promisor's  assent. 
Hence  the  place  of  delivery,  not  the  place  of  signing,  is  the 
place  where  the  minds  of  the  parties  meet, -and  is  the  locus 
celebrationis  of  the  contract.'  But  if  the  note  or  bond  is  drawn 
up  by  the  payees,  and  sent  by  them  to  the  maker  in  another 
State  for  his  signature,  without  instructions  as  to  how  it  shall 
be  returned,  the  maker's  acceptance  of  the  payee's  offer  is  com- 
plete upon  his  signing  the  note  and  depositing  it  in  the  post 

•gieement  with  B  in  Ohio^  by  which  ▲  agrees  to  do  the  aame  tict,  before 
agreed  opoD,  in  Yirginia,  instead  of  in  Pennsylyania  as  the  terms  of  the  first 
agreement  demanded.  Here  we  wonid  have  A*8  promise  made  in  Ohio  to  be 
performed  in  Yiiginia.  The  consideration  of  A's  promise  wonid  be  B's  promise 
made  in  Maiyland,  to  be  performed  in  New  York.  There  is  no  need  to  do 
more  than  merely  point  out  that  snch  a  case  may  arise.  As  a  general  mle  the 
loci  celebrationis  of  the  two  mutual  promises  will  coincide.  It  might  easily 
be  otherwise,  however,  with  the  loci  solutionis. 

1  Ante,  1 157. 

>  Baum  V.  Birchall,  150  Penn.  St  164,  24  AtL  620 ;  Fant  v.  Miller,  17 
Qratt  (Ya.)  47,  59 ;  Akers  v.  Demond,  108  Mass.  818,  824 ;  Lawrence  v.  Bas- 
sett,  5  Allen  (Mass.),  140;  Bell  v.  Packard,  89  Me.  105,  81  Am.  Bep.  251, 
252 ;  Hart  v.  Wills,  52  la.  56,  2  K.  W.  619,  85  Am.  Rep.  255  ;  Carnegie 
Steel  Co.  V.  Construction  Co.  (Tenn.),  88  B.  W.  102 ;  Phipps  v,  Harding,  17 
C.  C.  A.  208»  70  Fed.  468,  471. 


§  163         SITUS  OV  CONTBAGTS  TO  PAT  MOKBY.  889 

office,  properly  addressed  to  the  payees,  and  the  place  of  the 
signature  is  the  locus  celehrationis  of  the  contract.* 

The  locus  solutionis  of  a  hond  or  note  will  he  the  place  where 
the  parties  intend  it  to  he  paid  at  maturity.  If  the  place  where 
it  is  payahle  is  designated  on  the  face  of  the  instrument,  that 
is  the  locus  solutionis/  unless  the  parties  have  really  a  different 
intention  as  to  the  place  of  performance  from  that  expressed  on 
the  face  of  the  note.  It  is  the  real  intent,  not  the  expressions 
of  the  parties,  that  is  looked  to.^ 

If  no  place  of  payment  is  named  on  the  face  of  the  instru- 
ment, the  strong  presumption  is  that  it  was  intended  to  he  pay* 
able  at  the  locus  celebrationis,*  though  this  may  be  rebutted  by 
clear  evidence  or  inference  that  the  parties  looked  to  some  other 
place  as  the  locus  solutionis,  as  where  the  maker  executes  the 
note  while  in  transit  through  the  State.^  In  such  case,  if  the 
bond  or  note  be  payable  at  a  future  day,  it  is  reasonable  to  pre- 
sume that  the  parties  look  to  the  creditor's  or  the  debtor's  domicil 
as  the  place  of  payment,  rather  than  the  State  which  is  by  mere 
accident  the  locus  celebrationis ;  and  since  it  is  the  duty  of  the 
debtor  to  resort  to  the  creditor's  place  of  business  on  the  ap« 
pointed  day  to  pay  him,  it  would  seem  that  the  locus  solutionis 
should  be  the  creditor's  domicil  rather  than  that  of  the  debtor.* 

*  Barrett  v.  Dodge,  IS  R.  L  740, 19  Atl.  580 ;  Wayne  Co.  Bank  «.  Jjow, 
SI  N.  Y.  566,  572,  87  Am.  Rep.  588«  See  Sheldon  v,  Haxton,  91  N.  T.  184* 
181.     Bnt  see  Staples  9.  Nott,  128  N.  T.  408,  28  N.  £.  515. 

«  Bryant  9.  Edaon,  8  Vt  825,  80  Am.  Deo.  478. 

*  Ante,  1 159.    See  New  England  Mortg.  Go.  v,  Yaden,  28  Fed.  865. 

•  Barrett  v.  Dodge,  16  R.  I.  740,  19  Atl.  580 ;  Hart  v.  Wills,  52  la.  66, 
85  Am.  Bep.  255,  2  K.  W.  619 ;  Lewis  v.  Headley,  86  HI.  488,  87  Am.  Deo. 
227  ;  Wilson  v.  Lazier,  11  Oratt  (Va.)  477. 

^  Ante,  1 159,  note  4.  Even  here,  if  the  note  is  payable  on  demand^  since 
it  falls  due  immediately,  it  would  seem  that  the  loons  celehrationis  and  the 
locus  solutionis  must  generally  be  regarded  as  identical.  Smith  v.  Mead, 
8  Conn.  258,  8  Am.  Dec  188. 

•  See  Pritchard  v.  Norton,  106  U.  S.  124,  188 ;  De  Wolf  v.  Johnson,  10 
Wheat  867,  888  ;  Lannsse  v.  Barker,  8  Wheat.  101 ;  Boyle  v.  Zacharie,  6  Pet 
685 ;  Hickox  v.  Elliott,  27  Fed.  880,  889 ;  Chapman  v.  Robertson,  6  Pai.  Ch. 
(N.  T.)  627,  680,  81  Am.  Deo.  264.  If  the  bond  or  note  is  given  in  pur- 
ananoe  of  an  order  of  court,  no  place  of  payment  being  designated,  it  seems 
that  it  is  to  be  regarded  as  payaUe  at  the  sitos  of  the  oonrt    Irvine  «.  Bar- 
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Bo,  the  fact  that  tbe  bond  or  note,  thouf^  executed  in  one 
eonntzy,  is  payable  in  the  correncj  of  another,  may  be  evi- 
dence of  the  intention  of  the  parties  to  make  the  latter  State 
the  place  of  payment;  or  the  fact  that  accraing  interest  is  ex- 
pressly made  payable  in  another  State  may  afford  reasonable 
ground  for  the  presumption  that  the  principal  was  intended  to 
be  paid  there.* 

Some  difficulty  is  found  in  ascertaining  the  locus  solutionis 
of  a  bond  or  note,  naming  no  place  of  payment,  made  in  one 
State  and  secured  by  mortgage  on  property  in  another.  Here 
as  in  other  cases  the  question  is  one  of  itUerU.  Do  the  parties 
intend  that  the  bond  or  note  shall  be  payable  at  the  place  where 
the  mortgaged  property  is  situated  ?  It  is  not  at  all  a  neces- 
sary inference  that  they  do.  The  mortgage  is  merely  a  col- 
lateral agreement,  the  object  of  which  is  to  secure  payment  at 
the  time  and  place  agpreed  upon,  which  may  or  may  not  be  the 
situs  of  the  mortgaged  property.  Unless  other  circumstances 
point  to  that  place  as  the  intended  place  of  payment,  the  mere 
existence  of  the  mortgage  cannot  logically  give  rise  to  an  infer- 
ence of  such  an  intention;  and  the  better  opinion  is  believed 
to  be  that  it  does  not.^ 

If  the  promise  to  pay  is  not  express,  but  implied  from  the  ac- 
ceptance of  goods  sold,  work  done,  services  rendered,  money 
loaned,  account  stated,  etc.,  the  indebtedness  is  created  at  the 
place  where  the  goods  are  sold,  the  services  rendered,  etc.;  for 

rett,  2  Onmft  Oh.  (Penn.)  73 ;  Pritchard  v.  Norton,  106  U.  S.  124,  188.  In 
otse  of  the  bond  of  a  poblio  officer,  conditioned  to  perform  public  daties  faith- 
ftilly,  the  plaoe  of  payment  is  the  seat  of  goyemment.  Cox  v.  United  States, 
S  Pet  172 ;  Dancan  v.  United  States,  7  Pet  435;  Piitohard  v,  Norton,  106 
U.  a  124,  189. 

'  Gartis  v.  Leavitt^  15  N.  T.  9,  86,  87.  See  Ooghlan  «.  R.  R.  Co.,  142 
U.  S.  101. 

v>  De  Wolf  9.  Johnson,  10  Wheat  867,  888 ;  Hickoz  v.  Elliott,  27  Fed.  880, 
689 ;  Central  Trait  Ca  v.  Borton,  74  Wis.  829,  48  N.  W.  141,  142 ;  Odom  v. 
Mortg.  Co.,  91  Ga.  505, 18  S.  E.  181 ;  New  England  Ucrtg,  Co.  v,  McLan^* 
Un,  87  Ga.  1,  18  S.  B.  81 ;  ICartin  «.  Johnson,  84  Oa.  481, 8  L.  R.  A.  170, 10 
a  £.  1092 ;  American  Hortg.  Ca  v.  Sewell,  92  Ala.  163,  9  Sa  148;  Fessenden 
9.  Taft,  65  N.  H.  89,  17  AtL  718 ;  Chapman  v.  Robertson,  6  Pai.  Ch.  (N.  T.) 
687,  688^  684, 81  Am.  Deo.  264.    See  KeUogg  v.  Miller,  18  Fed.  198. 
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the  indebtedness,  if  it  arises  at  all,  mast  arise  at  the  moment 
the  benefit  is  conferred,  or  the  act  done  which  is  alleged  to 
create  it.  And  the  locos  solutionis  of  the  implied  promise  will 
of  course  be  identical  with  the  locns  celebrationis.^^ 

§  164.  Negotiable  Inatniments  «-*  Contract  of  Maker  or 
Acceptor.  —  The  situs  of  negotiable  paper  deserves  special 
notice.  So  far  as  the  Ttiaker  of  a  negotiable  note  is  concerned, 
the  locus  celebrationis  and  the  locus  solutionis  of  his  contract 
are  to  be  ascertained  in  accordance  with  the  principles  men- 
tioned in  the  preceding  sections.^  There  is  no  difference  in 
this  respect  between  the  maker  of  a  negotiable  note  and  the 
maker  of  any  other  contract  to  pay  money* 

The  locus  celebrationis  of  the  contract  of  an  acceptor  of  a  bill 
of  exchange  is  of  course  the  place  where  his  acceptance  becomes 
complete  and  finally  binding  upon  him.  This  will  usually  be 
the  place  where  the  acceptance  is  given.  But  if  the  acceptance 
is  for  the  purpose  of  negotiation  in  another  State,  the  bill  being 
subsequently  sent  thither  for  that  purpose,  the  locus  celebra- 
tionis of  the  contract  of  acceptance  is  the  State  where  such 
negotiation  takes  place,  for  only  upon  its  delivery  to  the  holder 
does  the  acceptance  become  obligatory.*  And  if  the  acceptance 
be  made  through  an  agent,  the  place  where  the  agent  acts  (if 
he  has  plenary  authority)  will  be  the  locus  celebrationis  of  the 
principal's  contract.* 

The  locus  aoluHanis  of  an  acceptor's  contract  depends  prima- 
rily, as  in  other  cases,  upon  the  intention.  If  the  acceptor 
names  in  his  acceptance  the  place  where  he  proposes  to  pay,  or 
if,  in  the  event  of  his  silence,  the  bill  designates  a  place  of  pay« 
ment,  that  place  will  be  the  locus  solutionis  of  his  contract. 

u  Cnunliih  v.  Cent  Impw  Co.,  S8  W.  Ya.  890, 18  8.  E.  456;  Gnnt  v. 
Healy,  8  Sumner  (U.  S.)i  528.    See  Porter  v.  Price,  49  IT.  S.  App.  295.  80 
Fed.  655  ;  Lanosae  o.  Barker,  8  Wheat  101 ;  Merchants'  Bank  v,  Oriiwold, 
72  N.  T.  472,  28  Am.  Rep.  159. 
^  Ante,  II 157, 158,  168. 

*  TUden  v.  Blair,  21  Wall.  241,  247;  HaU  v.  Ooidell,  142  XT.  S.  116; 
Farmera'  Nat  Bank  o.  Satton,  8  C.  C.  A.  1,  52  Fed.  191 1  Merchants'  Bank  «. 
Oriswold,  72  N.  Y.  472,  481,  28  Am.  Rep.  159 ;  Lennig  v.  Balston,  28  Penn. 
St  187.    This  applies-  alM>  to  the  contract  of  the  maker  of  a  note. 

*  Seadder  v.  Bank,  91  U.  S.  406 ;  ante,  1 158. 
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But  in  the  absence  of  such  controlling  circumstancesi  the  g^en- 
eral  rule  is  that  the  locus  solutionis  of  the  acceptor's  contract 
will  be  his  place  of  residence  or  business,  or  his  address  on  the 
face  of  the  bilL^ 

A  contract  to  accept  a  bill  or  draft  is  usually  regarded  as  an 
actual  acceptance  thereof,  as  against  a  bona  fide  holder,  unless  a 
specific  place  for  the  future  acceptance  of  the  bill  is  designated.* 
But  as  between  the  original  parties,  it  is  an  ordinary  contract, 
and  goyerned  by  the  same  rules.* 

§  165.  Indorser's  or  Drawer's  Contraot.  —  Upon  the  indorse- 
ment of  a  bill  or  note,  the  indorser  enters  into  a  new  contract,  col- 
lateral to  and  distinct  from  the  original  contract  of  the  maker  or 
acceptor.^  Indeed  the  contract  of  indorsement  (unless  it  be  merely 
for  accommodation)  comprises  two  distinct  contracts,  one  of  which 
is  an  executed  assignment,  operating  to  transfer  to  the  indorsee 
such  title  to  the  chose  in  action  as  the  indorser  possesses,  and 
such  rights  as  he  has  against  prior  parties  to  the  note  or  bill, 
and  the  other  an  eosecutary  contract,  by  which  the  indorser  under- 
takes that  the  bill  or  note  shall  be  paid  at  maturity. 

So  far  as  concerns  the  executed  transfer  represented  by  the 
indorsement,  it  is  an  instance  of  the  voluntary  transfer  of  per^ 
sonal  property,  the  ''proper  law  "  to  goyem  which  we  have  seen 
to  be  the  law  of  the  place  where  the  transfer  is  made  (lex  loci 
contractus).*    The  nature  of  the  title  in  the  indorsee  is  deter- 

«  Lebel  «.  Tucker,  L.  R.  8  Q.  B.  77  ;  Scadder  v.  Bank,  91  U.  8.  406,  413 ; 
FreeM  v.  Brownell,  S5  N.  J.  L.  285,  10  Am.  Bep.  289  ;  Coffman  v.  Bank,  41 
MiBs.  212,  90  Am.  Dec.  871 ;  Hnnt  v,  Standart,  15  Ind.  88,  77  Am.  Dec  79, 
86  ;  Worcester  Bank  v.  Wells,  8  Met  (Mass.)  107. 

*  Scadder  v.  Bank,  91  U.  S.  406  ;  Habbard  v.  Exchange  Bank,  18  C.  C.  A. 
525,  72  Fed.  234 ;  Exchange  Bank  v.  Habbard,  10  G.  C.  A.  295,  62  Fed.  112; 
Oarrettson  v.  Bank,  47  Fed.  867  ;  Merchants*  Bank  v.  Qriswold*  72  N.  Y.  472, 
28  Am.  Bep.  159 ;  Carnegie  v,  Morrison,  2  Met.  (Bfass.)  881,  898,  400. 

*  Hall  V.  Cordell,  142  U.  S.  116. 

^  Home  V.  Roaqaette,  8  Q.  B.  Diy.  514,  28  Eng.  Bep.  424 ;  Aymar  v. 
Shdddn,  12  Wend.  (N.  T.)  439,  448,  27  Am.  Dec.  187 ;  Everett  v.  Vendryes, 
19  K.  T.  486,  487;  Freew  v.  Brownell,  85 N.J.  L.  285, 10  Am.  Bep.  289,  241; 
Nichols  V.  Bank,  2  W.  Ya.  18,  94  Am,  Dec.  501;  Felch  v.  Bugbee,  48  Me.  9, 
77  Am.  Dec  208 ;  Stnbbs  p.  Colt,  30  Fed.  417,  419.  ' 

*  Ante,  II 122,  128  et  seq.  But  in  faror  of  creditors,  and  other  third 
penonsy  it  will  be  remembered,  the  lex  fori  is  frequentlj  sabstitnted. 
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mined  by  the  law  of  the  place  of  indorsement,  and  this  ap- 
plies equally  to  other  choses  in  action  as  well  as  to  negotiable 
instruments. 

Hence  the  right  of  the  indorsee  as  holder  of  a  note  or  bill,  or 
of  the  assignee  of  any  chose  in  action,  to  sue  the  original  prom- 
isors, and  the  nature  and  extent  of  his  claim  against  them,  will 
depen(^  upon  the  law  governing  the  indorsement  or  assignment 
under  which  he  holds.  If  the  law  of  the  place  of  the  transfer 
confers  upon  the  assignee  the  legcU  title  to  the  chose  in  action, 
so  that  he  may  there  sue  the  original  promisors  at  law  in  his  own 
name,  the  same  results  will  follow  eyery where,'  even  in  States 
by  whose  law,  if  the  transfer  had  taken  place  there,  only  an  equi- 
table title  would  hare  passed  to  the  assignee.* 

Thus,  in  Levy  v.  Levy/  an  assignment  ¥ras  made  in  New 
York  of  a  chose  in  action,  which  by  the  law  of  New  Tork  Tested 
the  legal  title  in  the  assignee,  with  the  incidental  right  to  sue 
upon  it  in  a  court  of  law  in  his  own  name.  By  the  law  of  Penn- 
sylvania (the  forum)  the  assignment,  if  made  there,  would  hare 
Tested  only  an  equitable  title  in  the  assignee,  who  could  haTO 
sued  in  a  court  of  law  only  in  the  name  of  his  assignor.  The 
PennsylTania  court  held  that,  the  law  of  New  York  (lex  loci  con- 
tractus) having  conferred  upon  the  assignee  the  leg€U  title,  he 
was  entitled  to  sue  the  promisor  in  his  own  name  in  Pennsyl- 
Tania. The  court  admitted  that  if  the  law  of  New  York  had 
merely  giren  the  assignee  the  right  to  sue  at  law  in  his  own 
name,  without  conferring  upon  him  the  legal  title,  this  would 
not  have  sufficed  to  sustain  an  action  in  Pennsylrania  in  his  own 
name,  since  this,  standing  alone,  would  be  merely  a  matter  per- 
taining to  the  remedy f  to  be  controlled  by  the  lex  fori.* 

So,  the  indorsee  or  holder  of  a  bill  or  note  succeeds  to  the 
rights  of  his  assignor  against  the  prior  indorsers  to  the  extent 


*  See  Brmbston  v.  Gibeon,  9  How.  26S ;  Trimbey  v.  Yignier,  1  ^ng.  N.  o. 
151,  97  E.  G.  li.  886 ;  Bnuilangh  v.  De  BId,  L.  B.  5  C.  P.  478 ;  Home  v. 
Bonqaette,  8  Q.  B.  Dir.  614,  617,  SB  Bng.  Bep.  484 ;  Brook  v.  Yan  Nest,  68 
K.  J.  L.  162,  88  AtL  882. 

*  78  PenD.  St.  607,  21  Am.  Bep.  86.  See  also  Joidtn  9.  Thomtoii,  2  £ii|^ 
(Ark.)  224,  44  Am.  Dea  646, 648. 

*  Post,  S  206. 
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permittod  by  the  law  of  the  place  where  the  tzanafer  to  him  is 
made^  and  no  f  artheE.  But  since  his  assignor  can  hold  each  in- 
dorser  only  upon  his  independent  collateral  contract  of  indorse- 
ment, and  tiie  liability  of  each  such  indorser  depends  upon  the 
*' proper  law''  goTcrning  his  particular  contract  of  indorsement^ 
it  follows  that  the  rights  of  the  indorsee  or  holder  against  such 
prior  indorsers  will  also  depend  upon  the  '' proper  law  "  of  the 
executory  oontrsct  of  indorsement  mad^  by  the  particular  in- 
dorser whom  he  seeks  to  hold  liable.* 

This  brings  us  to  the  consideration  ci  the  second  contraoty  -* 
the  exeeutoiy  contract,  «—  created  by  the  act  of  indorsement. 
This  contract  is  in  the  nature  of  a  contract  of  guaranty,  an  un^ 
dertaking  that  the  bill  or  note  will  be  paid  when  properly  pre- 
sented at  maturity.  Being  an  executory  contract,  it  may  hare 
a  locus  solutionis  distinct  from  the  locus  celebrationis. 

Little  difficulty  is  usually  experienced  in  ascertaining  the  locus 
celebrationis  of  the  contract.  The  place  where  the  indorser  puts 
his  name  on  the  paper  will  ordinarily  be  the  place  where  his  con- 
tract is  entered  into**  But  it  is  not  the  mere  putting  of  lus 
name  upon  the  paper  that  constitutes  the  indorsement*  It  does 
not  usually  take  effect,  either  as  an  executed  or  executory  con- 
tract, until  the  note  so  indorsed  is  ddivered  to  the  indorsee  or 
holder.  The  place  where  the  note  is  actually  indorsed  is  imma- 
terial if  the  delirery  or  transfer  occurs  elsewhere.* 

•  CarMe  v,  Chamben,  4  Bush  (Ky.),  272,  (M  Am.  I>ee.  804 ;  Brftdlaagh  v. 
Be  Bin,  L.  R.  5  C.  P.  478.  See  Home  v.  Roaqnette^  8  Q.  a  Dir.  614,  517, 
88  Eng.  Rep.  424;  Trimbey  v.  Vignier,  1  Ring.  n.  o.  161.  See  Srerett  v. 
Teodiyea,  19  K.  Y.  486 ;  Beddiek  v.  Jones,  e  Ired.  L.  (N.  C.)  107,  44  Am. 
Dec  68 ;  Lebel  9.  Tucker,  L.  R.  8  Q.  B.  77,  83.  This  matter  is  discossed 
more  at  length  hereafter.    Post,  {  182. 

^  Toung  V.  Harris,  14  B.  Mon.  (Ky.)  556,  61  Am.  Dec  170 ;  Doogjas  v. 
Bank,  97  Tenn.  188,  86  &  W.  874,  876  ;  Brook  v.  Ysa  Nest,  68  K.  J.  L.  162^ 
88  AU.  882. 

•  Fant  V.  Miller,  17  Giatt  (Ta.)  47;  Rose  9.  Rank,  20  Ind.  94,  88  Am. 
Dec  806 ;  Gay  v.  Rainey,  89  IlL  221,  81  Am.  Rep.  76  ;  Young  v.  Hanris,  14 
B.  Mon.  (Ky.)  556,  61  Am.  Dec  170,  171 ;  Briggs  v.  Latham,  86  Kan.  255, 
59  Am.  Rep.  546, 18  Pac  898 ;  Carnegie  Steel  Co.  v.  Construction  Cc  (Tenn.X 
88  S.  W.  102,  108;  Sttoibid  v.  Pniet»  27  Ga.  248,  78  Am.  Dec  734; 
Dunsoomb  v.  Bunker,  2  Met  (Mass.)  8 ;  Lee  v.  Selleck,  88  N.  Y.  615,  618  j 
Oook  9.  Litchfield,  9  N.  Y.  279;  Stubbs  v.  Colt,  80  Fed.  417* 
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So,  if  tbe  indorsement  be  for  accommodation  merelji  the  note 
or  bill  being  Bent  or  taken  to  another  State  for  negotiation,  the 
indorsement  does  not  become  binding  upon  the  accommodation 
indorser  until  tbe  negotiation  occurs.  The  place  at  which  the 
note  goes  into  the  hands  of  a  holder  for  ralue  is  in  such  case 
the  locus  celebrationis  of  the  indorser's  contract* 

With  respect  to  the  locus  solutionis  of  the  executory  contract 
of  indorsementi  the  views  of  the  authorities  are  conflicting.  Of 
course  no  difficulty  will  arise  if  the  indorser  names  in  his  in- 
dorsement the  place  where  he  undertakes  to  pay  should  such  a 
course  become  necessary.  But  this  is  rarely  done.  Usually  the 
indorsement  is  silent  upon  this  point. 

Although  the  general  rule  is  that,  if  the  contract  designates 
no  place  of  performance,  the  locus  solutionis  will  coincide  with 
the  locus  celebrationis,  it  will  be  remembered  that  this  is 
founded  merely  upon  the  presumption  of  the  intent  and  pur- 
pose of  the  parties,  and  may  yield  to  evidence  or  inference  of 
iome  other  intent. 

The  locos  solutionis  of  a  contract  of  indorsement  depends 
upon  the  exact  character  of  the  promise  implied  from  the  in- 
dorsement. We  have  seen  that  it  constitutes  an  undertaking 
on  the  part  of  the  indorser  that  the  bill  or  note  will  be  paid  upon 
proper  presentment  at  maturity.  But  is  the  indorsement  a  con- 
ditional promise  by  the  indorser  to  pay  generally,  ox  at  the  place 
where  he  makes  the  promise,  or  is  it  a  promise  to  pay  at  the 
place  where  the  money  should  have  beenpcAd  at  maturity,  that 
is,  at  the  locus  solutionis  of  the  bill  or  note  ? 

Upon  the  answer  to  these  questions  depends  the  locos  solu- 
tionis of  the  contract  of  indorsement.  And  it  is  a  very  impor- 
tant point  to  determine,  for  the  lex  solutionis  of  his  contract 
will*  generally  regulate  the  rights  and  duties  of  the  indorser 
with  respect  to  all  matters  connected  with  the  performanoe  cf 
his  contract. 

Many  of  the  authorities  follow  the  general  rule  and  hold  that 
the  locus  solutionis  of  the  contract  of  indorsement,  no  special 
place  of  performance  being  named,  is  identical  with  the  locus 

*  See  otses  eited  in  note  8,  Wffo^ 
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celebrationis.  These  go  upon  the  theory  that  the  contract  of 
the  indorser  is  to  pay  the  bill  or  note  generaUy^  if  at  all,  that 
iS}  at  the  place  where  he  indorses.^® 

Others  hold  that  the  indorser's  contract  is  to  make  good  the 
bill  or  note  at  the  place  where  it  was  originally  designed  to  be 
paid,  and  that  that  place  therefore  is  the  locus  solutionis  of  the 
indorsement.^^ 

Expediency  would  seem  to  pronounce  in  favor  of  the  latter 
yiew,  and  it  is  believed  to  be  the  better.  To  give  every  in- 
dorsement its  own  separate  locality  would  impair  most  seriously 
the  value  of  all  negotiable  instruments,  even  those  which  are  in 
fact  purely  domestic,  since  the  holder  could  not  know  where  the 
prior  indorsements  were  made  and  hence  could  not  tell  what  the 
liabilities  of  the  prior  indorsers  are,  nor  what  steps  he  must  take 
to  secure  that  liability.  The  tendency  of  this  rule  is  to  destroy 
or  impair  the  negotiability  of  such  instruments.  On  the  other 
hand,  to  hold  the  locus  solutionis  of  each  indorsement  to  be  iden- 
tical with  the  locus  solutionis  of  the  original  contract  creates  one 
single  law  by  which  the  liabilities  of  all  the  indorsers  are  to  be 
ascertained,  and  would  prevent  the  inconvenience  (to  use  a  mild 
term)  to  the  holder  of  having  to  ascertain  and  comply  with  a 
number  of  different  laws  as  to  protests  notice  of  dishonor,  and 
other  steps  to  be  taken  in  order  to  fasten  responsibility  upon 
the  indorsers.^' 

^  Story,  Gonfl.  L.  $  S14 ;  Home  v.  Bouqaette,  8  Q.  B.  Div.  614,  28  Eng. 
Rep.  424  ;  Musson  v.  Lake,  4  How.  262 ;  Hunt  o.  Stondart,  16  lud.  83,  77 
Am.  Dec  79,  84 ;  Park  r.  Rose  Bank,  20  Ind.  94,  88  Am.  Deo.  806  ;  Aymar 
V.  Sheldon,  12  Wend.  (N.  Y.)  439,  448,  27  Am.  Dec.  187 ;  Hicks  v.  Brown, 
12  Johna.  (N.  Y.)  142  ;  Kaenzi  v.  Elvers,  14  La.  Ann.  891,  74  Am.  Dec.  434 ; 
Powers  \>.  Lynch,  8  Mass.  77  ;  Williams  r.  Wade,  1  Met.  (Mass.)  82;  Dooglaa 
9.  Bank,  97  Tenn.  188,  86  a  W.  874 ;  Hose  v.  Hamblin,  29  la.  601,  4  Am. 
Bep.  244. 

u  Hirschfield  v.  Smith,  L.  B.  1  C.  P.  840 ;  Rothschild  v.  Carrie,  1  Q.  B. 
48,  1  Ad.  ft  El.  N.  8.  48 ;  Hibemia  Nat  Bank  v.  Laoombe,  84  N.  Y.  867 ; 
Everett  v.  Vendryes,  19  N.  Y.  486 ;  Wooley  v.  Lyon,  117  111.  244,  67  Am. 
Bep.  867 ;  Peek  v.  Mayo,  14  Vt  88,  89  Am.  Dec  206 ;  Carnegie  Steel  Co.  v. 
Constmction  Co.  (Tenn.),  88  S.  W.  102 ;  Pierce  v.  Indseth,  106  IT*  S.  646^ 
660. 

^  Hinchfidd  v  Smith,  L.  B.  1  C.  P.  840,  868. 
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The  contract  of  the  drawer  of  a  bill  is  practically  the  same  as 
that  of  an  indorser.  He  andertakes  that  the  drawee  will  accept 
the  bill  when  presented  and  that  he  will  pay  it  at  maturity  upon 
due  presentment ;  and  that  if  the  drawee  does  not  accept^  or  does 
not  pay  at  maturity^  he  (the  drawer)  will  upon  due  notice  pay 
the  amount  named  in  the  bill,  with  such  damages  as  may  result 
from  non-payment. 

The  locus  celebrationis  of  this  contract  of  the  drawer  is  mani- 
festly in  general  the  place  where  the  bill  is  drawn,  just  as  in  a 
corresponding  case  the  locus  celebrationis  of  the  indorser's  con- 
tract is  usually  the  place  where  the  bill  or  note  is  indorsed.  And 
the  same  qualifications  are  to  be  noted  here  as  in  the  case  of  the 
indorser.^ 

With  respect  to  the  locus  solutionis  of  the  drawer's  contract, 
the  same  dirersity  of  opinion  exists  as  in  the  corresponding  case 
of  the  indorser's  contract  Although  there  is  strong  authority 
to  the  effect  that  the  undertaking  of  the  drawer  is  to  make  good 
j;he  bill  at  the  place  where  he  draws  it,^^  the  better  opinion  is 
believed  to  be  that  the  drawer  undertakes  to  make  good  the  bill 
at  the  place  where  it  is  payable.^*  It  is  to  be  observed  that  there 
is  this  difference  between  the  contract  of  the  indorser  and  that 
of  the  drawer.  The  former  becomes  a  party  to  a  transaction  in 
the  creation  of  which  he  has  no  part,  while  the  drawer  himself 

u  Aymar  v.  Sheldon,  18  Wend.  (N.  T.)  489,  448,  27  Am.  Deo.  187 ; 
Everett  r.  Yendtyea,  19  N.  T.  486 ;  Kreese  v,  Brownell,  86  K.  J.  L.  285, 10 
Am.  Rep.  289 ;  Hant  v.  Standart,  16  Ind.  88,  77  Am.  Deo.  79.  Bat  see 
Strawbridge  v*  Robinaon,  5  Gilm.  (IlL)  470,  60  Am.  Dec  420,  where  the 
court  solemnly  decides  that  a  bill  which  is  actually  drawn  in  one  State  was 
drawn  in  anotiier,  because  the  parties  intmuUd  that  it  should  be  so. 

^  Freese  v.  Brownell,  85  N.  J.  L.  285, 10  Am.  Bep.  289 ;  Hunt  v.  Standart, 
15  Ind.  88,  77  Am.  Dec.  79 ;  Briggs  v.  I^itham,  86  Kan.  255,  69  Am.  Bep. 
546,  647  ;  Crawford  v.  Bank,  6  Ala.  12,  41  Am.  Dec  88 ;  Kuensi  v.  Elvers, 
14  Ia  Ann.  891,  74  Am.  Dec.  484 ;  Hicks  v.  Brown,  12  Johns.  (N.  Y.)  142. 

^  Hibemia  Nat  Bank  v.  Lacombe,  84  N.  Y.  867 ;  Everett  r.  Yendryes,  19 
N.  Y.  486 ;  Aym^  v,  Sheldon,  12  Wend.  (N.  Y.)  489,  27  Am.  Dec  187 ; 
Coffman  v.  Bank,  41  Miss.  212,  90  Am.  Dec  871 ;  Abt  v.  Bank,  159  HI.  467, 
42  N.  E.  856 ;  National  Bank  of  America  v.  Indiana  Banking  Cc,  114  111. 
488,  2  N.  E.  401.  See  Wooley  v.  Lyon,  117  III.  244,  57  Am.  Bep.  867  ; 
Hirschfteld  «.  Smith,  L.  B.  1  C.  P.  840;  Bouquette  v.  Overmann,  L.  R.  10, 
Q.  B.  525. 
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draws  the  original  contract,  and  may  make  it  payable  where  he 
chooses.  Hence,  much  more  in  the  case  of  the  drawer  than  in 
that  of  the  indorser  ought  the  locns  solntionia  of  his  contract 
to  be  the  pkce  where  the  bill  is  payable  (Ht  upon  which  it  ia 
drawn.** 

S  166.  Sltna  of  Ztenranoe  Contraota.  «>-  If  a  place  is  desi^ 
nated  for  the  payment  of  the  money  due  upon  a  poli<^  of  insaro 
ance  (as  at  the  principal  office  of  the  company,  etc.),  there  will 
be  no  difficulty  in  fixing  upon  that  place  as  the  locos  solutionis 
of  the  insurance  contract.  Frequently,  howerer,  contracts  of 
insurance  are  general  in  character,  designating  no  particular 
place  for  the  payment  of  the  policy.  The  locos  solutionis  will 
then  be  generally  presomed  to  be  identical  with  the  locos 
celebrationis.' 

Bot  it  is  by  no  means  always  easy  to  ascertain  the  locos  cele- 
brationis of  an  insurance  contract.  The  general  principle  is 
still  the  same,  namely,  that  the  place  where  the  last  act  is  done 
that  is  necessary  to  make  the  contract  complete  and  binding  is 
the  locus  celebrationis.' 

Thus  if  the  agreement  is  that  the  policy  becomes  binding 
upon  the  insorance  company  as  soon  as  it  is  issoed,  or  open  its 
approral  of  the  application  of  the  insored,  the  place  where  such 
issuance  or  approval  occurs  is  the  locos  celebrationis  of  the 
contract.* 

^  S«e  Aymar  v.  Sheldon,  12  Wend.  (K.  T.)  489,  27  Am.  Deo.  187 ;  Efentt 
V.  Veiidryea,  19  N.  7.  486  ;  Powers  v.  Lynch,  8  Mass.  77. 

1  Seamans  r.  Enapp  Co.,  89  Wis.  171,  27  L.  R.  A.  862.  TUa  it  the  hettor 
▼iew,  though  the  authorities  are  dirided.  Some  hare  held,  in  the  case  of  ftre 
insorance  upon  bnildings,  that  the  situs  of  the  Umd  is  tiie  locus  solutionis  of 
the  insurance  policy.  See  Oihson  r.  Ins.  Co.,  77  Fed.  661,  664.  Othefs  have 
held,  in  case  of  fire  policies  upon  personal  property,  and  life  policies,  that  the 
domidl  of  the  owner  or  beneficiary  is  the  locus  solutionis  of  the  contract  See 
Knights  Templars  Ass'n  v.  Qreene,  79  Fed.  461 ;  Fletcher  9.  Ins.  Ca,  18  Fed. 
626  ;  Wood  v.  Ins.  Co.,  8  Wash.  427,  86  Pao.  267. 

<  See  Ford  o.  Ins.  Co.,  6  Bush  (Ky.),  188,  99  Am.  Deo«  668. 

*  £quitahl^  etc  Soc  v.  Trimble,  27  C.  C.  A.  404,  83  Fed.  86  ;  Equitable, 
etc.  Soc  V,  Nixon,  26  C.  C.  A.  620,  81  Fed.  796 ;  Yoorheis  v.  Society,  91  Mich. 
469,  61  N.  W.  1109 ;  Seamans  v.  Enapp  Co.,  89  Wis.  171,  27  L.  R.  A.  863 ; 
Bute,  etc  Ins.  Co.  v.  BrinUey  Co.,  61  Ark.  1,  29  L.  B.  A.  712|  Hyde  9. 
Goodnow,  8  N.  T.  266»  270. 


§  166         SITUS  or  nrsuBAKOB  ooktbaots.  899 

If  the  actual  or  oonstractiye  delireiy  of  the  p(Ai€j  to  the  in- 
sured is  necessary  in  order  to  make  the  contract  binding  upon 
the  insurance  company^  the  place  where  such  delivery  takes 
place  will  be  the  locus  celebrationis  of  the  contract.^  A  dis- 
tinction may  perhaps  be  taken  here  between  the  case  where  the 
insurance  company  sends  its  policy  directly  to  the  applicant  by 
mail,  in  which  case  the  delirery  will  occur  where  the  policy  is 
mailed,  and  the  case  where  the  company  mails  the  policy  to  a 
third  person  in  the  State  of  the  applicant,  to  be  by  him  deliv- 
ered to  the  insured,  in  which  case  the  delivery  takes  place  and 
the  insurance  contract  is  entered  into  in  the  latter  State.* 

Again,  the  payment  of  the  first  premium  is  often,  by  the  terms 
of  the  agreement,  made  the  event  upon  which  the  policy  is  to 
become  binding.  In  such  case,  the  place  where  the  premium  is 
paid  is  the  locus  celebrationis  of  the  insurance  contract.*  And 
upon  the  same  principle,  if  it  is  provided  that  the  policy  is  not 
to  be  binding  until  countersigned  by  an  agent,  or  until  some 
other  act  is  done,  the  State  where  such  final  act  is  performed  is 
the  locus  celebrationis  of  the  contract.' 

The  contract  by  which  the  beneficiary  of  an  insurance  policy 
assigns  his  interest  to  a  third  person  is  of  course  entirely  dis- 
tinct from  the  contract  of  insurance  itself.  The  assignment  is 
an  executed  contract,  and  the  law  of  the  place  where  the  assign- 
ment is  made  and  completed  (lex  loci  contractus)  is  the  proper 

*  EquHsble,  eto.  Society  v.  Clements,  liO  U.  S.  2S6  ;  Uioks  v.  Ids.  Co., 
9  C.  C.  A.  215,  60  Fed.  090 ;  Knights  Templar  Co.  o.  Berry,  1  C.  C.  A  561, 
50  Fed.  511 ;  Wood  v.  Ins.  Co.,  8  Wash.  427,  S6  Pac.  267  ;  In  re  Breitong, 
78  Wis.  88,  46  N.  W.  891 ;  Ferry  r.  Ins.  Co.,  67  N.  H.  291,  88  AU.  781. 

*  See  Eqnitoble,  etc  Society  v.  Clements,  140  U.  S.  226;  Stote  Ins.  Co.  «• 
Brlnkley  Co.,  61  Ark.  1,  29  L.  H.  A.  712.  If  the  insured  is  notified  by  letter 
or  othenrise  that  his  application  has  been  accepted,  the  contract  is  thereby 
completed*  and  the  place  of  the  delivery  of  the  policy  is  immateriaL  See 
Perry  v.  Ins.  Co.,  67  N.  H.  291,  88  Atl.  781. 

*  EqniUble,  etc.  Society  v.  Clements,  140  U.  S.  226 ;  Hicks  v.  Ins.  Co.,  9  C. 
C.  A.  215, 60  Fed.  690;  Mnt  Ben.  L.  Ins.  Co.  v.  Bobison,  54  Fed.  580,  588  ; 
Harden  v.  Ins.  Co.,  85  la.  584,  52  N.  W.  509 ;  Ford  v.  Ins.  Co.,  6  Bnsh 
(Ey.),  188,  99  Am.  Dec  668. 

7  Heefaner  v.  Ins.  Co.,  10  Giay  (lias8.X  181 ;  In  rs  Breitong^  78  Wis. 
88,  46  N.  W.  891 ;  Gibson  v.  Ins.  Cc,  77  Fed.  561,  568:  See  State  Ins.  Cc 
9,  BnnUigr  Co.,  61  AiL  1,  S9  L.  R.  A.  712. 
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law  to  regalate  it.  Thus,  in  Miller  v.  Campbell,^  it  was  held 
that  a  married  woman,  who  was  the  beneficiary  of  a  Massachu- 
setts policy  of  insurance,  could  not  assign  her  interest  therein  in 
New  York,  though  the  law  of  Massachusetts  permitted  it. 

In  a  Wisconsin  case,*  the  question  was  whether  a  person  who 
had  procured  a  policy  of  insurance  on  his  own  life  for  the  benefit 
of  another  and  had  paid  the  premiums  thereon,  might  dispose  of 
the  insurance  by  will  or  otherwise  to  the  exclusion  of  the  bene- 
ficiary designated  in  the  policy.  By  the  law  of  Wisconsin  he 
could  do  so,  and  that  law  was  held  to  gorem  the  assignment 
(which  was  made  there),  though  the  insurer  was  a  Massachu- 
setts corporation,  and  by  Massachusetts  law  such  an  assignment 
could  not  be  made.^* 

<  140  N.  T.  457,  85  N.  K  05. 

*  In  re  Breitang,  78  Wis.  88,  40  K.  W.  891. 

^  In  this  case  the  ooart  held  that  the  contract  of  insnranee  also  was  mad§ 
in  Wisconsin,  and  seems  to  have  based  its  decision  laigely  on  that  fact.  The 
capacity  of  the  insnred  to  make  the  assignment  in  question  may  probably  be 
regarded  as  a  part  of  the  obligation  of  the  contract  of  insurance,  and  as  such 
(in  this  peculiar  instance)  to  be  goyemed  by  the  lex  uUbrcUicnis  of  the  con- 
tract ;  though  in  general  the  lex  ioluUoms  of  the  contract  governs  the  obliga- 
tion thereof,  in  the  absence  of  evidence  that  the  parties  contracted  with 
reference  to  any  other  law.  The  report  does  not  show  where  the  policy  was 
payable  (looos  solutionis).  The  obligaHcn  (apart  from  the  validity)  of  a  con- 
tract depends  upon  "  the  law  in  the  minds  of  the  parties."    Post,  {  18L. 
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CHAPTER  XVII. 

VALIDITY  OF  OONTRACTa 

f  167.  PreUmlnaiy.—  The  validity  of  a  contract  is  TCiy  dU* 
tinct  from  its  obligaHonf  its  interpreiatumy  or  its  discharge. 
The  last  three  matters  are  reserved  for  future  discussion.  This 
chapter  will  he  devoted  to  an  examination  of  the  ^'  proper  law  " 
gOYerning  the  yalidity  of  a  contract. 

It  will  be  remembered  that  although  sometimes  the  '^proper 
law  "  goyeming  a  contract  in  some  of  its  aspects  is  '^  the  law  in 
the  minds  of  the  parties, "  irrespectire  of  situs,^  a  different  rule 
applies  to  questions  of  the  validity  of  the  contract.  The  design 
or  purpose  of  the  parties  to  enter  into  a  yalid  contract,  standing 
alone,  can  never  suffice  to  ralidate  a  contract  prohibited  by  the 
law,  nor  to  invalidate  (exoept  by  mutual  rescission)  a  contract 
not  legally  prohibited.  It  is  true  that  where  the  intent  of  the 
parties  is  doubtful  and  susceptible  of  several  interpretations,  ac- 
cording to  one  of  which  the  contract  would  be  legal  and  accord- 
ing to  the  other  illegal,  that  interpretation  will  be  given  to  the 
terms  used  which  will  give  rise  to  a  lawful,  rather  than  to  an  un- 
lawful, contract.  But  if  there  is  no  ambiguity,  and  it  is  clear 
that  the  parties  intend  to  enter  into  a  contract  which  the  law  in- 
validates, their  innocence  of  design  to  violate  the  law  is  entirely 
immaterial,  except  in  the  few  cases  where  it  is  the  guilty  intent 
alone  which  invalidates.' 

The  question  therefore,  where  the  validity  of  the  contract  is 
under  investigation,  is  not  what  law  do  the  parties  intend  shall 
govern  a  particular  element,  but  what  law  shall  actually  govern 
it.    The  answer  is  that  the  validity  of  the  contract,  in  respect 

1  That  iSi  when  the  maxim,  "  modui  et  amoeiUio  Uffem  vfrneunt^"  is  appli- 
cable to  the  queetion.  Ante,  {  154.  See  Pope  v.  Nickeraon,  S  Stoty,  496^ 
484. 

*  Ante,  S  154 ;  Pope  «.  Nickenon,  8  Stoiy,  485,  484. 
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to  each  of  its  elementSy  is  to  be  controlled  by  the  law  of  the 
sitae  of  that  element ;  by  the  lex  loci  celebrationis^  if  the  ele- 
ment in  question  relates  to  the  making  of  the  contract ;  by  the 
lex  loci  solutionisi  if  it  relates  to  the  performance  of  it;  and  by 
the  lex  loci  considerationisi  if  it  is  the  donaidercUian  of  the  con- 
tract whose  sufficiency  or  legality  is  disputed. 

For  the  purposes  of  this  discussion,  an  execatoiy  contract  may 
be  defined  as  ^^  a  mutual  agreement,  not  prohibited  by  law  to  be 
entered  into,  between  two  or  more  legally  competent  persons, 
made  in  due  legal  form,  touching  a  lawful  subject-matter,  for  a 
legal  consideration/' 

A  careful  examination  of  this  definition  will  show  that  a 
contract  in  its  very  nature  must  come  into  contact  with  legal 
restrictions  at  no  less  than  five  points.  (1)  The  contract  must 
not  be  one  the  entrance  into  which  the  law  prohibits;  (2)  The 
parties  must  be  legality  competent  to  contract  (which  is  really 
part  of  the  first  proposition);  (3)  The  contract  must  be  in  the 
form,  if  any,  required  by  law  (another  brandi  of  the  first 
proposition) ;  (4)  The  thing  agreed  to  be  done  under  the  conr 
tract  must  be  one  not  prohibited  by  law  ;  (5)  The  consideration 
supporting  the  contract  must  not  be  one  which  the  law  regards 
as  insufficient  or  illegal. 

The  first  three  of  these  heads  relate  to  the  entering  into  the 
contract,  or  the  making  of  it;  the  fourth  relates  to  the perfarm- 
anee  of  the  contract;  and  the  fifth,  to  the  eoneideration.  All 
these  elements  are  included  in  the  definition  of  a  contract, 
and  if  any  one  of  them  fails  to  measure  up  to  the  standard  re- 
quired by  the  law,  the  contract  must  fall;  it  is  invalid. 

At  all  these  points  the  contract  comes  into  contact  with 
^Haw,"  and  must  conform  itself  to  it.  But  the  question  re- 
mains ^  what  law  ?  Is  it  the  same  law  for  all  these  elements,  or 
may  each  have  a  separate  law  to  gorem  its  validity  ?  To  this 
inquiry  we  will  now  address  ourselves. 

§  168.  Contraots  Prohibited  to  be  entered  into — In  Oen- 
•ral  —  Lex  Ziooi  Celebratlonla.  —  If  the  alleged  invalidity  of  a 
contract  turns  upon  the  question  whether  the  law  prohibits  the 
contract  to  be  entered  into,  it  is  manifest  that  the  situs  of  this 
element  of  the  contract  is  the  situs  of  the  making  (locus  oelebra- 
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tionis).  The  act  in  this  case  condemned  by  the  law  is  the  maib- 
ing  of  the  contract.  With  this  act  no  State  has  usually  any 
concern  save  the  State  where  the  act  is  done,  that  is,  the  State 
where  the  contract  is  made.  Comity  and  justice  unite  in  de* 
manding  that  the  lex  loci  celebrationis  shall  determine  the 
effect  to  be  given  to  the  act  of  entering  into  the  contract, 
and  neither  the  lex  solutionis  nor  the  lex  fori  should  be 'per- 
mitted to  supplant  it. 

Excellent  illustrations  of  this  principle  may  be  found  in  the 
case  of  Sunday  contracts.  The  laws  of  some  States  avoid  con- 
tracts made  on  Sunday,  while  other  States  permit  them.  It  is 
well  settled  that  the  lex  loci  celebrationis  will  determine  the 
Talidity  of  the  contract  in  this  respect.^ 

Thus  in  McKee  v.  Jones,'  suit  was  brought  in  Mississippi 
upon  a  contract  made  in  Louisiana  upon  Sunday.  The  defence 
was  that  contracts  made  on  Sunday  were  void  under  the  law  <^ 
Mississippi.  But  the  court  sustained  the  contract,  holding  that 
its  validity  in  this  respect  must  be  controlled  by  the  law  of 
Louisiana. 

So  in  Brown  v.  Browning,*  a  Connecticut  statute  prohibited 
secular  business  on  Sunday  between  sunrise  and  sunset.  A 
similar  Rhode  Island  statute  prohibited  business  in  one's  ordi- 
nary calling  during  the  whole  of  Sunday.  It  was  held  by  the 
Bhode  Island  court  that  a  contract  made  in  Connecticut  after 
sunset,  in  the  course  of  the  plaintiffs  ordinary  calling,  might 
be  sued  upon  in  Bhode  Island,  it  not  being  ootUra  b<mo8  maregf 
nor  invalid  where  made. 

These  conclusions  are  eminently  reasonable.  The  laws  of 
Mississippi  and  of  Bhode  Island  were  aimed  against  acts  done 
in  those  States,  not  against  acts  done  elsewhere.  The  laws  of 
those  States  therefore  were  not  violated  by  these  contracts  en- 
tered into  in  other  States.  As  the  court,  in  Brown  v.  Browning, 
expressed  it:  ^*  The  contract  was  valid  in  Connecticut,  where  it 

1  MoEee  v.  Jonea,  67  Miit.  406,  7  So.  848 ;  Brown  v.  Browning  16  R.  I. 
422,  7  AtL  40S ;  Swaan  v.  Swadd,  21  Fed.  299 ;  Murphy  v.  Collins,  121 
Mua.  6 ;  Arbockle  v.  Resume,  96  Mich.  24S,  65  N.  W.  806. 

s  67  Miaa.  405,  7  So.  848. 

•  15  R.  1.  422,  7  Atl.  408. 
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was  made,  becaoae  it  was  Dot  in  yiolation  of  the  law  of  that  State. 
The  making  of  the  contiact  did  not  riolate  the  law  of  this  State, 
because  it  wss  not  done  in  this  State."  ^ 

On  the  other  hand,  in  Arbuckle  v.  Eeaame/  suit  was  brought 
in  Michigan  on  a  note  executed  and  delirered  in  Michigan  on 
Sunday,  but  payable  in  Ohio.  The  court  declared  the  note  yoid, 
holding  that  the  law  of  Michigan  (lex  celebrationis)  should 
apply,  and  not  the  law  of  Ohio  (lex  solutionis).  In  the  course 
of  its  opinion  the  court  said :  '<  The  court  below  was  in  error 
in  holding  that  the  note  could  be  enforced  here  by  reason  of  its 
being  made  payable  in  Ohio.  Parties  cannot  be  allowed  to  defy 
our  laws  and  recover  upon  a  contiact  void  from  its  ineeptian 
under  our  statute  by  making  the  place  of  payment  outside  the 
State."* 

Another  application  of  the  same  principles  may  be  seen  in 
connection  with  ehamperi<ms  earUraets.  Champerty  consists 
in  prosecuting  a  suit  upon  shares,  and  is  prohibited  in  some 
States,  while  permitted  in  others.  It  is  the  policy  of  the  State 
where  the  champertous  suit  is  to  be  brought  that  will  usually 
determine  the  efiEect  of  such  contracts.  Hence  the  general  rule 
is  that  the  validity  of  an  agreement  entered  into  in  one  State 
to  conduct  a  suit  upon  shares  in  another  State  is  to  be  governed 
by  the  lex  BoltUiania  of  the  agreement,  that  is,  by  the  law  of  the 
place  where  the  champertous  suit  is  to  be  brought^  Yet,  in 
Blackwell  v.  Webster,*  notwithstanding  this  general  rule,  it  was 
properly  held  that  the  lex  celebrationis,  not  the  lex  solutionis, 

*  The  &et  that  the  lex  loci  sdlotioius  of  the  contrmet  would  hare  avoided 
it,  if  it  had  been  made  there,  should  Dot  affect  in  the  alighteat  the  operation 
of  the  lex  loci  celebrationis.  Arbuckle  o.  Reanme^  96  Mich.  248,  55  N.  W. 
808.    Bat  see  Murphy  v.  Collins,  121  Mass.  8. 

•  98  Mich.  248,  55  N.  W.  808. 

*  But,  as  we  shall  presently  see,  if  the  contract  is  to  be  ptrfonud  on  Sun- 
day, the  ground  of  its  alleged  inyalidity  is  the  perfonnance  on  Sunday.  The 
iuTalidity  in  such  case,  if  any,  will  relate  not  to  the  making  fii  the  contract,' 
but  to  its  fWf/oiwaMe,  and  will  be  governed  by  the  law  of  the  situs  of  the 
performance  (l«z  loci  solutionis).  W.  U.  Tel.  Co.  v.  Way,  88  Ala.  542,  4  Sow 
844.    See  Stebbina  v.  Leowolf,  8  Cnsh.  (Mass.)  187.    Post,  1 175. 

V  Pott,  S  175.    See  Hickox  v.  EUiott,  27  Fed.  88a 

•  19  Fed.  614. 
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ahould  goyem  under  the  cizcumstaiioes  following:  An  agree- 
ment was  entered  into  in  Maine  to  prosecate  a  suit  upon  shares 
in  New  York.  Such  an  agreement  was  legal  in  New  York  (locus 
solutionis)^  but  a  Maine  statute  provided  that  ^^anj  person 
figreeing  to  prosecute  or  defend  a  suit  at  law  or  in  equity  upon 
shares  "  should  be  criminally  punished.  It  ¥ras  held  by  a  fed- 
eral court  sitting  in  New  York^  upon  a  suit  brought  to  enforce 
the  champertous  agreement,  that  since  the  law  of  Maine  ex- 
pressly forbade  the  making  of  such  a  contract,  the  law  of  Maine 
(lex  celebrationis)  should  prevail  oyer  the  law  of  New  York 
(lex  solutionis).  The  court  said  :  ''  The  validity  of  the  agree- 
ment is  to  be  determined  by  the  law  of  Maine,  and  it  is  void; 
for  the  plaintiff,  when  he  entered  iwto  the  agreement,  did  an  act 
made  criminal  by  the  law  of  Maine.  The  statute  of  Maine  for- 
bade the  doing  in  Maine  precisely  what  the  plaintiff  did.  The 
agreement  was  void  at  its  inception,  because  the  making  of  it 
was  made  criminal  by  the  Maine  statute.  .  •  •  But  the  plaintiff 
contends  that  this  contract  was  lawful  because  the  place  of  per- 
formance was  in  New  York.  But  it  seems  to  me  plain  that 
since  the  act  of  making  the  agreement  could  not  be  lawfully 
done  in  Maine,  the  circumstance  that  other  acts  were  intended 
to  be  done  in  New  York  cannot  render  lawful  the  act  that  was 
done  in  Maine." 

So,  though  the  validity  of  contracts  made  in  one  State  to 
purchase  lottery  tickets  in  another  would  ordinarily  be  governed 
by  the  law  of  the  latter  State,  since  the  alleged  invalidity  re- 
lates to  the  performance  of  the  contract  (to  be  controlled  by  the 
lex  solutionis),*  yet  if  the  lex  loci  celebrationis  expressly  for- 
bids contracts  to  be  made  there  for  the  purchase  of  lottery  tickets 
elsewhere,  the  lex  celebrationis  will  govern.^® 

§  169.  Same— Ezemptiona  in  Bllla  of  Ladlnip. — It  is  now 
well  established  that  the  validity  of  contracts,  often  found  in 
bills  of  lading,  exempting  carriers  from  liability  for  damage 
resulting  from  the  carrier's  negligence  or  otherwise,  is  to  be 
governed  by  the  law  of  the  place  where  the  contract  of  carriage 

*  Hatch  V,  Hanson,  46  Uo.  Appb  828. 

^  Goodrich  v.  Houghton,  184  K.  Y.  115,  81  N.  S.  616. 
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id  entered  into  (lex  celebistionia)*  In  some  Statee,  snch  stipa^ 
lations  are  valid,  in  others  they  are  invalid.  II  the  contract  is 
valid  where  made,  it  will  in  general  be  sustained  even  in  States 
where  such  exemptions  are  looked  upon  as  contrary  to  public 
policy  and  void.^  And,  on  the  other  hand,  if  the  contract  is 
invalid  where  entered  into,  it  will  be  invalid  everywhere.'  ' 

It  is  immaterial  whether  this  result  is  due  to  the  fact  that  the 
question  of  the  validity  of  the  exemption  relates  to  the  makit^ 
of  the  contract  of  carriage,  and  is  for  that  reason  to  be  controlled 
by  the  lex  celebrationis  of  that  contract ;  or  whether  it  is  due 
to  the  fact  that  the  contract  of  exemption,  though  entered  into 
at  the  same  time  as  the  contract  of  carriage,  is  itself  a  distinct 
collateral  contract  executed,  performed  as  soon  as  made,  the 
locus  solutionis  of  which  is  necessarily  identical  with  the  locus 
celebrationis.  It  is  believed  that  the  latter  is  the  true  explana* 
tion.  The  fact  remains  that  the  lex  celebrationis  of  the  con- 
tract of  carriage  governs. 

This  rule  applies  not  only  to  exemptions  from  liability  for 
the  negligence  of  the  carrier,  but  also  to  exemptions  from  his 
common  law  liability  as  insurer  also.  Thus,  the  question 
whether  a  carrier  may  exempt  himself  by  public  notice  from 

1  O'Regan  r.  Canard  S.  S.  Co.,  100  Mass.  856,  35  N.  £.  1070  ;  Fonseca  v. 
Canard  S.  S.  Ca,  158  Mass.  558,  27  N.  £.  605 ;  Forepaugh  v.  R.  R.  Co.,  128 
Penn.  St  217,  18  Atl.  508 ;  Hazel  v.  R.  R.  Co.,  82  la.  477,  48  N.  W.  926 ; 
Talbott  V.  Transportation  Ca,  41  la.  247,  20  Am.  Rep.  589;  Meaer  v.  K  R. 
Ca,  5  So.  Dak.  568,  59  N.  W.  945 ;  Western,  etc.  R.  R.  Co.  v.  Cotton  Mills, 
81  Ga.  522,  7  S.  E.  916 ;  Enowlton  v.  R.  R.  Co.,  19  Ohio  St.  260, 2  Am.  Rep. 
895  ;  Boetjer  v.  La  Corapagnie,  59  Fed.  789.  Bat  see  The  Oranmore,  24  Fed. 
922 ;  The  Guildhall,  58  Fed.  796  ;  The  Glenmaris,  69  Fed.  472;  Bamett  v. 
R.  R.  Co.,  176  Penn.  St'45,  84  AtL  972.  In  Knowlton  v.  R.  R.  Co.,  supra, 
the  passenf^or  iigared  was  trayelling^  npon  a  free  pass  issued  in  New  Tork, 
containing  stipulations  exempting  die  carrier  from  liability  for  negligence. 
The  court  sostained  the  exemption  as  valid,  though  inralid  in  Ohio,  because 
Tilid  by  the  law  of  New  York. 

s  Lirerpool  Steam  Co.  v.  Ins.  Co.,  129  U.  S.  897;  The  Majestic,  9  C.  C.  A. 
161,  60  Fed.  624;  Botany  Worsted  Mills  v,  Knott,  76  Fed.  582;  The  Hugo, 
57  Fed.  408;  The  Rnergia,  56  Fed.  124;  Lewisohn  v.  National,  etc.  Co.,  56 
Fed.  602 ;  The  Iowa,  50  Fed.  561 ;  The  Brantford  City,  29  Fed.  878 ;  Brock- 
way  V.  Express  Co.,  168  Ma«.  257,  47  N.  K  87;  Davis  «.  R.  R.  Co.,  98  Wis. 
470,  67  N.  W.  16. 
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his  liability  m  insarer  is  goyemed  by  the  lex  oelebrationis  of 
his  contract  of  carriage.*  And  his  right  to  limit  his  common 
law  liability  by  special  contract  is  determined  by  the  same 
law.* 

So  also  the  lex  celebrationis  of  the  contract  of  a  telegraph 
company  governs  the  validity  of  exemptions  contained  therein 
from  liability  for  mistakes  made  in  the  transmission  of  mes- 
sages.* 

The  question  has  also  been  raised  whether  the  same  rule  does 
not  apply  to  the  exemptions  of  an  employer  from  liability  to 
his  employee  for  injuries  inflicted  by  the  negligence  of  fellow- 
servants;  it  being  said  in  such  case  that  the  employer's  liability 
for  such  wrongs  or  his  exemption  therefrom  is  a  part  of  the 
original  contract  of  service.*  But  it  is  believed  that  such  lia- 
bility should  be  treated,  not  as  coTUradudly  but  torUaus^  and 
that  the  question  of  the  extent  of  the  liability  is  to  be  deter- 
mined in  accordance  with  the  lex  loci  delicti.' 

§  170.  Same  —  Znsuranoe  Contraots.  —  Instances  of  the  ap- 
plication of  the  lex  celebrationis  frequently  arise  also  in  regard 
to  the  validity  of  provisions  contained  in  insurance  policies.^ 

Thus,  it  is  a  general  rule  that  if,  by  the  lex  celebrationis,  the 
making  of  an  insurance  contract  by  foreign  insurance  companies 
is  prohibited  in  that  State,  unless  they  have  complied  with  cer- 
tain conditions  imposed  by  that  law,  the  policy,  being  void 
where  made,  is  to  be  deemed  void  everywhere,  even  though  it 
be  made  payable  elsewhere,  or  though  it  be  expressly  stipulated 

*  Hale  9.  Nav.  Co.,  16  Coiul  589,  89  Am.  Dec  898;  The  Migeetic, 
9  C.  C.  A.  161,  60  Fed.  624. 

«  Western,  etc  B.  R.  Co.  v.  Cotton  Milk,  81  6a.  523,  7  S.  S.  916 ;  Tal- 
bott  V.  TnuiaporUtion  Co.,  41  la.  247,  20  Am.  Bep.  589. 

*  Reed  v.  TeL  Co.,  135  Mo.  661,  84  L.  B.  A  492. 

*  Alexander  9.  PennsylTania  Co.,  48  Ohio  St  628,  80  K.  K  69,  71. 

Y  See  Alabama,  etc  B.  R.  Co.  u.  Carroll,  97  A1&  126,  11  So.  808,  807. 
See  poet,  $  197. 

^  Indeed  the  law  of  the  place  where  the  oontraet  of  inaantnoe  Ib  entered 
into  is  nsaally  the  law  which  goyema  moet  qoeetions  of  its  ralidity,  since  the 
per/crmaTiee  of  an  insurance  contract  (that  is,  the  payment  of  the  money  due 
thereon)  will  nerer  he  illegal.  The  lex  solutionis  of  the  contract  of  insumnoe 
nay  control  the  obligation  and  construction  of  the  policy,  but  not  its  validity. 
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that  it  sliall  be  regarded  as  a  contract  of  another  State.*  On  the 
other  hand,  if  the  contract  of  insurance  Is  valid  where  it  is  en* 
tered  into,  the  fact  that  it  insnres  persons  or  property  in  another 
State,  by  whose  Uw  the  company  conld  not  hare  written  the  in- 
surance there,  is  immaterial.    The  lex  celebrationis  controls.' 

So  the  validity  of  particular  proyiBions  in  an  insurance  policy 
exempting  the  insurer  from  liability  in  certain  contingencies 
must  in  general  be  determined  by  the  lex  celebrationis  of  the 
contract.  Like  similar  clauses  ci  exemptions  in  bills  of  lading, 
they  constitute  independent  collateral  contracts  executed,  and 
are  to  be  regarded  as  having  their  situs  at  the  locus  celebra- 
tionis of  the  principal  contract,  regardless  of  its  locus  solutionis* 
Where  the  law  of  a  Sfcate  invalidates  such  exemptions,  its  policy 
is  to  override  the  intention,  and  even  the  express  agreement  of 
the  parties.  Hence  the  purpose  of  the  parties,  though  explicitly 
expressed,  to  submit  themselves  to  a  different  law  is  of  no  avail, 
if  in  fact  the  contract  is  made  in  the  first  State.  It  is  not  a 
question  of  the  purpose  of  the  parties;  the  applicatory  law  ad* 
mits  that  purpose  and  explicitly  overrules  it.^ 

Thus,  a  stipulation  that  the  suicide  of  the  insurer  shall  dis* 
charge  the  contract,  even  though  the  suicide  be  not  contem- 
plated at  the  time  of  the  insurance,  has  been  held  to  be  void  in 
one  State,  if  invalidated  by  the  law  of  another  where  the  in- 
surance contract  was  made.*  And  so  the  validity  of  a  stipu- 
lation that  the  non-payment  of  premiums  shall  avoid  the  policy 
is  to  be  determined  likewise  by  the  lex  celebrationis  of  the  in- 
surance contract.* 

*  Bdianoe  Ina.  Co.  v.  Sawyer,  ISO  Haas.  418,  M  H.  E.  69 ;  Wood  v.  Ina. 
Go.,  8  Waah.  427,  SS  Pac.  267;  Ford  v.  Ina.  Co.,  «  Bnali  (Ky.),  ISS,  99  Am. 
Dec.  663.  For  the  mlee  by  which  to  determine  the  loeoa  cdehrationia  of  aa 
inaaraooe  contiact,  aee  ante,  §  166. 

*  Seamana  v.  Knapp  Co.,  89  Wia.  171,  27  L.  R.  A.  862;  State  Ina.  Co.  v. 
Brinkley  Co.,  61  Aik.  1,  29  L.  K  A.  712 ;  Hyde  o.  Ooodnow,  8  N.  Y.  266 ; 
Weatem  v.  Ina.  Co.,  12  N.  7.  258;  HonUey  v.  Merrill,  82  Barh.  (N.  Y.)  626. 

*  The  law  of  the  aitoa,  not  the  law  ''in  the  minda  of  the  partieii"  is  the 
**  proper  law  **  upoTeming  mattera  of  validUy.    See  ante,  {  154« 

*  Knighta  Templar  Indemnity  Co.  v.  Berry,  1  C.  C  A.  561,  50  Fed.  511 ; 
National  Union  a.  Marlow,  21  C.  C.  A.  89,  74  Fed.  775. 

*  Hicka  V.  Ina  Co.,  9  C.  a  A.  215,  60  Fed.  690;  SqaitaUe,  ete.  Soe. 
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Another  question  likely  to  arise  in  this  connection  relates  to 
the  proper  law  governing  the  effect  of  unintentional  or  innocent 
misrepresentations  in  the  policy  touching  material  matters.  If 
the  law  does  not  prohibit  the  parties  from  stipulating  in  their 
contract  as  to  the  effect  of  such  misrepresentations,  they  may 
either  make  express  stipulations  in  the  policy  as  to  the  effect 
upon  it  of  such  misrepresentations^  or  they  may  refer  to  a  law 
of  their  own  choosing  to  determine  the  question.^ 

But  if  express  stipulations  would  be  of  no  avail  against  the 
prohibitions  of  the  law  of  the  situs,  neither  may  the  parties 
select  a  law,  other  than  the  law  of  the  situs,  to  govern  such  ques^ 
tions ;  for  this  would  be  to  permit  the  parties  to  do  indirectly 
what  the  law  refuses  to  allow  them  to  do  directly.  If  they 
desire  a  different  law  to  govern  the  transaction,  they  must  take 
refuge  in  a  new  jurisdiction  and  submit  themselves  to  another 
sovereignty.* 

Upon  the  same  principles,  the  question  whether  the  party 
paying  the  premiums  has  an  insurable  interest  in  the  life  of  the 
insured,  relating  as  it  does  to  the  party's  capacity  to  make  the 
contract,  is  an  element  in  the  making  of  the  contract,  to  bo 
governed  by  the  \et  celebrationis.* 

§  171.  Capacity  to  Contraot— Iiaac  XK>oi  Celebratloma. — 
The  capacity  to  enter  into  a  contract,  and  the  ^'proper  law'' 
applicable  to  it,  has  already  been  fully  discussed  in  connection 
with  the  subject  of  status.^  We  there  saw  that  though  the  gen- 
eral rule  is  that  the  lex  domicilii  governs  matters  of  status, 

V.  Nixon,  26  C.  C.  A.  620,  81  Fed.  796  ;  EquiUble,  etc  Soc  «.  Trimble,  27 
C.  C.  A.  404,  88  Fed.  85 ;  Wall  o.  EquiUble,  etc.  Society,  82  Fed.  278.  Bnt 
see  Phinney  v.  Ins.  Co.,  67  Fed.  498,  where  the  coart  accepted  as  the  goide 
"  the  law  the  parties  had  in  view.'* 

^  Wherever  the  maxim  "  modu»  €i  eowoeiUio  legem  winaad  **  applies,  the 
parties  may  select  their  own  law.  In  such  cases,  "  the  law  in  the  minds  ol 
the  parties  "  is  the  proper  law.    Ante,  §  154. 

*  See  Perry  v.  Ins.  Co.,  67  N.  H.  291,  88  Atl.  781 ;  Penn  Mnt  L.  Ins.  06. 
V.  Tmst  Co.,  19  C.  G.  A.  286,  72  Fed.  418 ;  Fletcher  v.  Ins.  Ck>.,  18  Fed.  526. 

•  Hurst  V.  Hat.  L.  Ass*n.,  78  Md.  69,  20  L.  R.  A.  761,  26  AtL  956 ;  Yoor- 
heis  V.  Society,  91  Mich.  469,  51  N.  W.  1109 ;  Rose  v.  Ins.  Co.,  28  N.  T. 
516.  This  really  comes  more  properly  under  the  head  of  the  capacity  to  con- 
tract. 

1  Ante^  §§  72  et  aeq. 
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including  personal  capacities  of  various  kinds,  yet  this  is  not 
true  where  the  capacity  in  question  is  the  power  to  enter  into  a 
voluntary  transaction,  as  in  the  case  of  contracts,  except  only 
when  the  contract  is  sought  to  he  enforced  in  the  domieil  of  the 
promisor,  and  the  policy  of  that  domieil  is  very  pronounced  in 
favor  of  the  protection  of  the  promisor  resident  therein. 

Except  in  thb  case,  the  lex  loci  contractus  governs  the 
capacity  of  parties  to  contract,  hut  if  the  contract  is  executory 
the  ''  lex  loci  contractus  ''  furnishes  no  guide  ;  it  must  be  fur- 
ther analyzed,  and  a  conclusion  reached  whether  the  '*  proper 
law  "  is  the  lex  celebrationis  or  the  lex  solutionis. 

It  is  apparent  that  this  question  relates  to  the  making  of  the 
contract.  The  only  law  that  can  operate  to  create  a  contract  is 
the  law  of  the  place  where  the  contract  is  entered  into  (lex 
celebrationis).  If  the  parties  enter  into  an  agreement  in  a  par- 
ticular  State,  the  law  of  that  State  alone  can  determine  whether 
a  contract  has  been  made.  If  by  the  law  of  that  State  no  con- 
tract has  been  made,  there  is  no  contract.  Hence,  if  by  the  lex 
celebrationis  the  parties  are  incapable  of  making  a  binding  con- 
tract, there  is  no  contract  upon  which  the  law  of  any  other  State 
ean  operate.     It  is  void  ah  initio. 

This  has  been  hi^pily  expressed  in  a  decision  of  a  federal 
court  in  the  following  language:  ''Upon  principle  no  reason 
can  be  alleged  why  a  contract,  void  for  want  of  capacity  of  the 
party  at  the  place  where  it  is  made,  should  be  held  good  because 
it  provides  that  it  shall  be  performed  elsewhere,  and  nothing 
can  be  found  in  any  adjudicated  case  or  text-book  to  support 
such  a  conclusion.  It  is  a  solecism  to  speak  of  that  transaction 
as  a  contract,  which  cannot  be  a  contract  because  of  the  ina- 
bility of  the  parties  to  make  it  such."  ' 

§  172.  Formal  TaUdlty  of  Contraots — Lex  Gelebnitioiiii  ^ 
Marriagea  —  Stamps.  —  By  the  formal  validity  of  a  contract  is 
meant  the  necessary  compliance  with  the  forms  and  ceremonies 
prescribed  by  law  upon  entering  into  certain  contracts.  It  is 
evident  that  if  the  forms  and  ceremonies  thus  prescribed  by  the 
law  of  a  State  are  essential  to  the  validity  of  the  contract,  il 
entered  into  in  that  State,  there  can  never  have  been  any  con* 

s  Campbell  v.  CnunptoD,  2  Fed.  417,  4SS. 
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tract  if  those  forms  are  wanting.  Snch  matters  relate  to  the 
making  of  the  contract,  and  are  therefore  to  be  gorerned  by 
the  law  of  the  situs  of  the  making  (the  lex  celebrationis).  On 
the  other  hand,  if  the  contract  is  entered  into  with  all  the  forms 
required  by  the  lex  celebrationis,  it  is  equally  obvious  that  the 
omission  of  some  of  the  forms  demanded  by  the  law  of  the  place 
of  performance  of  the  contract  is  immaterial.  The  law  of  the 
latter  place  manifestly  only  applies  to  contracts  made  ^ere  ;  to 
hold  otherwise  would  be  to  suppose  its  legislature  intent  upon 
usurping  the  authority  of  other  States  over  acts  done  within 
their  limits.  It  is  therefore  well  settled  that  the  formal  va- 
lidity of  a  contract  is  to  be  governed  by  the  lex  loci  celebrationis.^ 
The  intention  or  design  of  the  parties  to  contract  under  a  dif- 
ferent law,  or  the  fact  that  the  parties  ''  had  in  mind  "  a  differ* 
ent  law,  is  immaterial.  As  said  by  Judge  Story:  ''The  law 
of  the  place  of  the  contract  acts  upon  it,  independently  of  any 
volition  of  the  parties,  in  virtue  of  the  general  sovereignty 
possessed  by  every  nation  to  regulate  all  persons  and  property 
and  transactions  within  its  own  territory."  ' 

Ordinarily,  the  law  does  not  require  that  contracts  should  be 
entered  into  with  any  special  solemnities.  But  there  are  some 
contracts  which,  for  one  reason  or  another,  are  in  many  States 
required  to  be  executed  with  certain  formalities,  and  to  these 
the  principle  above  mentioned  is  applicable. 

Such,  for  example,  is  the  contract  of  marriage.  It  is  now 
firmly  settled^  as  we  have  already  seen,  that  the  forms  and 

1  Dicey,  Gonfl.  L.  649 ;  Stoiy,  Confl.  L.  §§  260,  801  a  \  Whart  Confl.  L. 
f§  401,  418  ;  Pritchaid  v.  Norton,  106  0.  8. 124, 180, 184  ;  Scndder  v.  Btnk, 
91 17.  8.  406,  411,  412-418;  Park  0.  Mfg.  Co.,  1  C.  C.  A.  896,  49  Fed.  618, 
627 ;  Bowlee  v.  Field,  78  Fed.  748,  748 ;  Phinney  v.  Ins.  Go.,  67  Fed.  498, 
496 ;  Oarrettson  9.  Bank,  47  Fed.  867 ;  Matthews  v.  Marchieon,  17  Fed.  760, 
768 ;  Campbell  v.  Crampton,  2  Fed.  417,  420 ;  Pope  0.  Nickerson,  8  Story, 
465,  484;  Bamett  v.  B.  R.  Co.,  176  Penn.  8t  45,  84  Atl.  972 ;  Thomson* 
Hooston  Electric  Co.  v.  Palmer,  52  Minn.  174,  68  N.  W.  1187, 1188  ;  Kinney 
9.  Com.,  80  Gratt  (Ya.)  858 ;  Taylor  v.  Sharp,  108  N.  C.  877,  18  S.  E.  188, 
189  ;  Satterthwaite  v.  Doughty,  Bnabee's  L.  (N.  C.)  814,  59  Ahl  Dec.  554; 
Wilder^s  Succession,  22  La.  Ann.  219,  2  Am.  Bep.  721,  724  ;  Vidal  v.  Thomp* 
son,  11  Mart.  (La.)  28  ;  Carnegie  v.  Morrison,  2  Met  (Mass.)  881,  401. 

>  Story,  Confl.  L.  |  261. 
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ceremonies  essential  to  the  validity  of  the  marriage  ceremony 
are  to  be  regpilated  by  the  lex  celebrationis,  the  law  of  the 
place  where  the  marriage  is  solemnized,  not  that  of  the  domicil, 
or  intended  domicil,  of  the  parties.* 

Another  instance,  wherein  the  validity  of  a  contract  may  de- 
pend npon  a  matter  of  form,  arises  under  gtamp  laws.  Some- 
times, for  the  purpose  of  raising  revenue,  laws  are  passed 
requiring  contracts  of  various  kinds  to  be  stamped.  Such  laws 
differ  in  their  provisions,  some  avoiding  the  contract  altogether 
if  written  upon  unstamped  paper;  others  merely  declaring  that 
the  writing,  under  such  circumstances,  is  not  to  be  received  in 
evidence. 

If  the  lex  celebrationis  renders  absolutely  void  a  contract 
written  on  unstamped  paper,  the  stamping  becomes  one  of  the 
necessary  formalities  of  the  contract,  the  omission  of  which  will 
avoid  the  contract  everywhere,  even  though  by  the  lex  solutionis 
or  lex  fori  the  contract  is  valid.  The  alleged  invalidity  relates 
to  the  making  of  the  contract.  If  void  for  the  lack  of  a  stamp 
by  the  lex  celebrationis,  it  is  void  in  its  incipiency,  and  cannot 
be  made  good  by  the  subsequent  application  of  the  lex  solutionis 
or  any  other  law.  And  so,  if  valid  where  made,  the  require* 
ment  of  any  other  law  that  there  should  be  a  stamp  will  not 
affect  its  validity :  the  contract  is  valid  everywhere.^ 

But  if  the  lex  celebrationis  merely  prohibits  a  contract  on 
unstamped  paper  to  be  received  in  evidence^  or  provides  that  nd 
action  shall  be  brought  thereon,  the  law  does  not  g^  to  the  valid- 
ity of  the  contract  at  all,  but  only  to  the  remedy^  and  the  law 
of  the  situs  of  the  remedy  (lex  fori)  will  govern.* 

•  Ante,  f  77. 

«  Story,  Confl.  L.  {§  260,  818 ;  Ftnt  v.  Miller,  17  Oratt  (Ya.)  47 ;  Otet- 
negie  v.  Morrison,  2  Met  (Mim.)  881,  401;  Satterthwaite  v.  Donghty,  Bnsbee'a 
L.  (N.  C.)  814,  69  Am.  Dea  654;  Vidal  v.Tboropaon,  11  Mail.  (La.)  28- 
26  ;  Campbell  v,  Crampton,  2  Fed.  417,  420.  Bat  in  New  York  it  has  been 
held  that  anstamped  contracts  made  abroad,  though  void  by  the  lex  oelebrm- 
tionis,  will  not  be  deemed  void  in  New  York,  i|pon  the  ground  that  foreign 
rsrenne  laws  will  not  be  enforced.  See  Lndlow  v.  Yan  Rensselaer,  1  Johns. 
94  ;  Skinner  o.  Tinker,  84  BarK  888. 

»  Story.  Confl.  L.  {  280;  Fant  ».  Miller,  17  Oimtt  (Ya.)  47.  See  poet, 
§  1 73.     Bat  if  the  aboTe  mentioned  provisions  should  be  firand  in  the  lex  fori. 
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S  173.    Same— -Contraots  in  Writing  —  Statute  of  FrmndA. 

-—  There  are  many  contracts  which,  by  the  statutes  of  Fraads  of 
the  yarioos  States,  or  by  similar  statutes,  are  required  to  be  in 
writing.  The  terms  of  these  statutes  are  not  the  same  in  all 
the  States,  nor  do  they  always  apply  to  the  same  classes  of  con- 
tracts. In  the  main,  the  English  statute  of  Frauds  forms  the 
basis  of  all  of  them,  but  there  is  considerable  diyergenoe  in  de« 
tails.  Certain  classes  of  contracts  embraced  by  the  English 
statute  of  Frauds  are  omitted  in  some  of  these  statutes,  while 
other  classes  of  contracts  hare  been  sometimes  added.  Some  of 
these  provisions  declare  that  the  contracts  mentioned  therein 
shall  be  void  unless  reduced  to  writing,  while  others  affirm  that 
no  action  shall  be  brought  on  such  contracts  unless  they  are  in 
writing.  Owing  to  the  frequency  with  which  these  statutes  are 
applied  and  the  diversity  of  their  provbions,  conflicts  often 
arise. 

The  principles  governing  these  cases  are  the  same  as  those 
already  considered.  If  it  is  alleged  that  the  contract  is  void^ 
because  not  in  writing,  it  is  a  question  of  the  formal  validity  of 
the  contract,  to  be  determined  by  the  lex  loci  celebrationis.^ 

Thus,  in  Hunt  v.  Jones,'  an  oral  contract  for  the  sale  of 
goods  was  made  jn  Rhode  Island,  but  the  contract  was  to  be 
performed  in  New  York  by  the  delivery  of  the  goods  there. 
The  New  York  statute  of  Frauds  provided  that  ''every  contract 
for  the  sale  of  any  goods  . ...  for  the  price  of  $50  or  more  shall 
be  void,  unless  a  note  or  memorandum  of  such  contract  be  in 

not  in  the  "proper  law,"  it  is  probable  tbat  the  qnestion  beeomet  one  of  the 
obligoHon  of  the  contract  to  be  governed  in  general  by  the  "  proper  law  "  of 
the  contract,  instead  of  a  matter  of  remedj  to  be  controlled  bj  the  lex  fori. 
See  post,  §  210. 

1  Story,  Confl.  L.  §  962 ;  Wolf  v.  Barke,  18  Cola  264, 82  Pac  427 ;  Hunt 
V.  Jones,  12  B.  I.  265,  84  Am.  Bep.  685  ;  Perry  v.  Mount  Hope  Iron  Co.,  16 
R.  I.  880,  5  AtL  682 ;  Miller  v.  Wilson,  146  lU.  528,  84  K.  E.  1111 ;  Wilson 
V.  Mills  Ca,  150  H.  Y.  814,  44  K.  E.  959 ;  Scndder  o.  Bank,  91  U.  &  406  ; 
HabUrd  o.  Bank,  18  C.  C.  A.  525,  72  Fed.  284  ;  Phinney  v.  Ins.  Co.,  67  Fed. 
498,  497 ;  Honghtaling  v.  Ball,  19  Mo.  84,  69  Am.  Dec  881 ;  Hansman  v. 
Nye,  62  Ind.  485,  80  Am.  Kep.  199  ;  Keiwert  o.  Meyer,  62  Ind.  587,  80  An^ 
Bep.  206,  209 ;  SaUivan  v.  SnUiran,  70  Mich.  588,  88  N.  W.  472. 

s  12  R  L  265,  84  Am.  Bep.  685. 
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writing,''  etc.  The  oral  contract  waa  valid  in  Bhode  Island. 
TTpon  snit  brought  in  Rhode  Island,  the  defendant  requested  the 
court  to  charge  that  as  the  contract  was  to  be  performed  in  New 
York,  its  Taliditj  and  construction  were  to  be  judged  by  the 
law  of  the  place  of  performance^  and  that,  the  contract  being 
Toid  in  New  York,  the  plaintiff  could  not  recoyer.  But  it  was 
held  that  the  law  of  Rhode  Island  (lex  celebrationis)  should 
detormine  the  yalidity  of  the  contract. 

In  Scudder  v.  Bank,*  a  member  of  a  Missouri  firm  had  yer- 
bally  accepted  in  Illinois,  on  behalf  of  the  firm,  a  draft  drawn 
upon  the  firm.  A  statute  of  Missouri  provided  that  **  no  person 
in  this  State  shall  be  charged  as  an  acceptor  of  a  bill  of  ex- 
change, unless  his  acceptance  shall  be  in  writings  signed  bj 
himself  or  his  lawful  agent."  The  verbal  acceptance  made  in 
niinois,  though  to  be  performed  in  Missouri,  was  sustained. 

On  the  other  hand,  if  the  question  is  not  one  of  the  validUp 
of  the  contract,  but  only  whether  or  not,  under  the  statute  of 
Frauds,  an  action  may  be  bnmght  upon  a  contract  not  in  writing, 
the  requirement  that  it  should  be  in  writing  becomes  (it  is  said) 
merely  a  matter  pertaining  to  the  remedffy  to  be  in  all  cases 
governed  by  the  law  of  the  situs  of  the  remedy  (lex  fori).^ 

Thus,  in  Leroux  v.  Brown, ^  a  verbal  contract  not  to  be  per^ 
formed  within  a  year  was  made  in  France,  upon  which  an  action 
was  brought  in  England.  By  the  law  of  Fiance  the  contract 
was  enforceable,  but  the  English  statute  of  Frauds  provided  that 
no  action  should  be  brought  upon  a  contract  not  to  be  performed 
within  one  year,  unless  the  contract  were  in  writing,  etc.  The 
court  was  unanimously  of  the  opinion  that  the  statute  applied 
to  the  remedy,  and  was  intended  to  prohibit  an  action  to  be 
brought  in  England  upon  such  a  verbal  contract|  no  matter 
where  made.    The  action  was  accordingly  dismissed. 

•  91  u.  &  Aoe. 

«  Leronx  V.  BrowB,  14  Eng.  L.  4  Eq.  247, 74  E.  a  L.  800;  Wolf  v.  Buke, 
18  Colo.  984,  88  PMs.  427  ;  Downer  *.  ChesebroDgli,  88  Conn.  89,  4  Am.  Sepb 
29;  HaU  v.  Coidell,  142  U.  a  118.  Bat  see  Baxter  Buik  v.  Talbot,  154 
IfaM.  218,  28  K.  R.  188 ;  post,  f  210,  where  this  sUtement  is  qaalified. 

•  14  Eng.  L.  H  Eq.  247 ;  s.  0.  74  E.  C.  L.  800.  See  Pritchaid  v.  Norton, 
108  U.  a  124, 184.  It  maj  well  be  doubted  if  this  deeisuNi  la  eomct  iqpott 
priaciple.    See  poet,  f  210. 
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In  Downer  v.  CheselMrongh,*  tbe  case  of  Leronz  v.  Biown  itm 
qnoted  with  approval,  and  the  coart  proceeded  to  say :  ''  If  this 
decision  is  law^  then  the  conyerse  of  the  legal  proposition  mast 
-be  tme.  If  the  statute  of  Frauds  had  existed  in  France  at  the 
time  the  contract  was  made,  but  not  in  England  where  the  suit 
was  brought,  the  action  would  ha^e  been  sustained,  though  it 
could  not  have  been  by  the  law  of  France.'' 

In  Leroux  t^.  Brown,  supra,  the  court  distinguished  the  fourth 
section  of  the  statute  of  Frauds  (under  which  the  case  arose)  from 
the  seventeenth  section  relating  to  the  sale  of  goods*  By  the 
terms  of  the  latter  section  it  was  provided  that  <^  no  contract  for 
the  sale  of  goods  shall  be  allowed  to  be  good^^^  unless  in  writing, 
etc.  The  court|  in  the  course  of  its  opinion,  said  that  if  the 
French  verbal  contract  had  arisen  under  the  seventeenth  section 
of  the  statute,  the  action  in  England  would  have  been  sustained 
for  the  reason  that  it  related  to  the  validity  of  the  contract  (which 
in  such  case  would  be  determined  by  French,  not  English,  law), 
but  did  not  prohibit  the  English  courts  from  entertaining  juris* 
diction  of  such  contracts  if  not  made  in  England  and  governed 
by  English  law. 

Tracing  these  principles  to  their  legitimate  conclusion,  it 
would  follow  that  if  the  lex  edebrationie  of  a  verbal  contract 
should  provide  that  ''no  action. should  be  brought''  upon  the 
contract  unless  it  were  in  writing,  while  the  lex  fori  provides 
that  the  same  Contract  shall  be  ^^void  "  unless  it  be  in  writings 
the  contract  would  be  enforceable  in  the  forum  notwithstanding 
both  these  laws ;  for  the  formal  validity  of  the  contract  would  be 
governed  by  the  lex  celebrationis  of  the  contract,  under  which 
the  oral  contract  is  not  invalid,  while  the  remedy  would  be  gov« 
emed  by  the  lex  fori.  In  the  case  supposed,  the  statute  of  the 
forum  relates  to  contraeU  mctde  theref  while  the  statute  of  the 
locus  celebrationis  relates  to  adtione  brought  there.  Neither 
statute  therefore  would  apply  to  the  above  case.'' 

§  174.  Same  —  Contraots  for  the  Bale  of  Xrfmd.  —  It  has 
been  doubted  by  eminent  authorities  whether  the  same  princi- 
ples will  apply  in  the  case  of  contracts  for  the  sale  or  lease  of 

*  86  Conn.  89,  4  Am.  Bep.  29. 

7  Sea  Wolf  V.  Burke,  18  Oolo.  284,  8S  Pao.  4X!. 
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real  estste,  it  being  said  that  the  lex  situs  of  the  land  most  oon« 
trol  the  formal  Talidity  of  the  contract,  and  not  the  lex  celebra- 
tionis. Hence  where  the  lex  sitas  of  the  land  declares  such 
contracts  void  unless  in  writing,  it  b  said  that  the  lex  situs 
must  goTcm,  though  the  lex  celebrationis  or  the  lex  fori  does 
not  invalidate  an  oral  contract  of  this  sort ;  and  vice  versa,^ 

So  far  as  the  ti^  to  the  land  in  question  is  conveyed  by  the 
contract,  this  is  doubtless  true,  for  the  rule  is  general  that  every 
link  in  the  chain  of  title  to  real  estate  must  be  in  accordance 
with  the  lex  situs.' 

But  though  a  verbal  contract  to  convey  land  be  void  according 
to  the  lex  situs  of  the  land,  and  is  therefore  incompetent  to  pass 
the  equitable  title  to  the  property,  it  does  not  follow  that  as  a 
mere  personal  contract  it  should  also  be  treated  as  void,  if  valid 
by  the  lex  celebrationis.*  Hence  although,  if  it  be  attempted 
to  treat  the  contract  as  having  passed  a  title  to  the  land,  its  for* 
mal  validity  must  be  determined  by  the  lex  situs  of  the  land, 
yet  if  a  suit  for  specific  performance  of  the  contract  be  brought 
in  the  locus  celebrationis  or  in  a  third  State,  or  (probably)  in 
the  situs  of  the  property,^  the  court  having  jurisdiction  over  the 
promisor's  person,  there  would  seem  to  be  no  reason  why  it  could 
not,  in  pursuance  of  the  executory  contract  validly  entered  into 
under  the  lex  celebrationis,  decree  a  deed  to  be  executed  which 
should  conform  to  all  the  requirements  of  the  lex  situs.  And  if 
the  promisee,  waiving  his  rights  to  the  land  itself,  should  treat 
the  contract  as  purely  personal,  suing  at  law  for  damages  for  its 

1  Stoiy,  Gonfl.  L.  §§  868,  864.  See  Dioey,  Confl.  L.  551 ;  Cochna  w. 
Ward,  5  Ind.  App.  89,  29  N.  £.  795 ;  PolBon  v.  Stewart,  167  Mass.  211,  219, 
45  N.  E.  787  (diaaenting  opmion). 

>  Ante,  §f  11,  12. 

<  See  Whart  Confl.  L.  §  276  a. 

^  No  reaaon  la  perceived  whj  the  oonrtaof  the  aitna  ahonld  not  in  aiieh  caae 
reapect  the  lex  oelebrationia  of  the  contract.  The  object  of  the  anit  ia  to  ob- 
tain a  deed,  the  validity  of  which  moat  nltimately  depend  upon  the  lex  aitna 
of  the  land.  The  policy  of  the  aitna  ia  thua  made  aare  of  enforcement.  So 
long  aa  the  |Rt>miBee  doea  not  daim  tiUe  to  or  exerciae  ownenhip  over  the 
land  by  virtne  of  the  exteutory  contract  of  aale,  it  ia  a  mere  peraonal  contract 
like  any  other,  to  be  governed,  it  would  aeem,  by  the  aame  law.  See  Polaoa 
V.  Stewart,  167  Maaa.  211,  45  N.  E.  787. 
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breach,  still  less  reason  can  be  assigned  for  caosing  its  formal 
validity  to  depend  upon  the  lex  sitns  of  the  land,  rather  than 
the  lex  celebrationis.  In  such  case,  the  lex  celebrationis  should 
goTem,  whether  the  action  be  instituted  in  the  courts  of  the 
sitns,  of  the  locus  celebrationis,  or  of  a  third  State.* 

In  Poison  i;.  Stewart,*  a  coTeuant  was  made  by  a  husband  to 
his  wife,  in  North  Carolina,  where  they  were  domiciled,  to  sur- 
render all  his  rights  in  land  owned  by  her  in  Massachusetts. 
The  question  in  this  case  was  not  of  the  formal  validity  of  the 
covenant,  but  of  the  capacity  of  the  parties  to  enter  into  such  an 
agreement.  But  the  capacity  to  contract  is  in  general  governed 
by  the  same  law  that  governs  the  formal  validity  of  the  contract 
(lex  celebrationis).^  The  covenant  in  this  case  was  valid  by  the 
law  of  North  Carolina  (lex  celebrationis),  but  would  have  been 
invalid  if  entered  into  in  Massachusetts  (the  situs  of  the  land). 
A  bill  was  filed  in  Massachusetts  against  the  husband  for  the 
specific  enforcement  of  the  covenant,  and  it  was  held  that  it  could 
be  enforced.  The  court  said :  ''  But  it  is  said  that  the  lex  domi- 
cilii (M)  of  the  parties  could  not  authorize  a  contract  between 
them  as  to  lands  in  Massachusetts.  Obviously  this  is  not  true. 
It  is  true  that  the  laws  of  other  States  cannot  render  valid  con- 
veyaneet  of  property  within  our  borders,  which  our  laws  say  are 
void,  for  the  plain  reason  that  we  have  exclusive  power  over  the 
res*  But  the  same  reason  inverted  establishes  that  the  lex  rei 
sitae  cannot  control  personal  covenants,  not  purporting  to  be 
conveyances,  between  persons  outside  the  jurisdiction,  although 

*  See  Stoiy,  Confl.  L.  §  872(i;  Whart  Confl.  L.  §  276  a ;  Cemegiev.  Mor. 
riaon,  2  Met.  (Mass.)  381,897-898;  Poison  v,  Stewart,  167  Maaa.  211,  45 
N.  £.  787  ;  Wolf  v.  Barke,  18  Colo.  264,  82  Pac  427 ;  MUler  v,  WUaon,  146 
IlL  528,  84  N.  £.  1111.  In  both  the  laat  two  cases  the  oontract  waa  made  in 
the  sitiia  of  the  land,  and  hence  they  are  indeciaive.  But  the  reasoning,  espe- 
cially in  the  last  case,  seems  to  point  to  the  lex  celebrationis  rather  than  the 
lex  aitos  aa  controlling  the  question.  It  should  be  noted  however  that  even 
though  the  lex  celebrationis  shoald  declare  a  oontract  for  the  sale  or  lease  of 
land  to  be  void  noless  in  writing,  it  may  perhaps  be  doubted  whether  auch  a 
statute  was  intended  to  embrace  land  in  other  States,  over  which  the  legisla- 
ture had  no  jurisdiction.    See  Gibson  v.  Ins.  Co.,  77  Fed.  561,  564. 

•  167  Mass.  211,  45  N.  E.  787. 
7  Ante,  S§  171,  172. 
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ooncerning  a  thing  within  it.  Whatever  the  covenant,  the  laws 
of  North  Carolina  could  subject  the  defendants'  property  to  seiz- 
ure on  execution  and  his  person  to  imprisonment  for  failure  to 
perform  it.  Therefore  on  principle  the  law  of  North  Carolina 
determines  the  validity  of  the  contract/' 

The  same  diversity  of  opinion  seems  to  exist  when  the  statute 
relating  to  the  sale  of  lands  provides  that  '^  no  action  shall  bo 
brought "  on  such  contracts,  unless  in  writing.  Where  a  statute 
uses  this  phrase,  common  sense  would  seem  to  dictate  that  the 
legislature  could  not  intend  thereby  to  interdict  actions  brought 
in  other  States,  for  it  has  no  control  whatever  over  the  judicial 
proceedings  of  other  States.  It  could  only  have  been  intended 
to  apply  to  actions  brought  on  the  contract  in  the  State  enact- 
ing the  statute.  It  is  manifest  that  the  legislature  must  in« 
tend  to  prescribe  a  r^le  of  procedure  for  its  own  courts  only. 
Upon  principle  therefore  it  would  seem  clear  that  although 
there  is  a  statute  of  this  sort  in  the  situs  of  the  land  or  in  the 
locus  oelebrationiB  of  the  contract,  yet  if  there  is  no  such  statute 
in  the  forum,  an  action  may  be  maintained  there  upon  the  con- 
tract, and  this  is  true  even  though  the  lex  fori  declares  such  a 
contract  not  in  writing  to  be  void;  for  the  latter  law  would  be 
applicable  only  to  contracts  mads  in  the  forum.' 

Thus,  in  Wolf  9.  Burke,*  suit  was  brought  in  Colorado  upon 
a  verbal  contract  made  in  Idaho  for  the  sale  of  certain  mining 
lands  in  the  latter  State.  The  Colorado  statute  of  Frauds  pro- 
vided that  every  contract  for  the  sale  of  land  shall  be  void^ 
unless  the  contract  or  some  note  or  memorandum  thereof  be  in 
writing,  etc  The  court,  assuming  the  contract  to  be  valid 
in  Idaho,  held  that  an  action  might  be  maintained  thereon 
in  Colorado. 

S  175.  Performanoe  of  Contract  Prohibited  —  &ez  Ziooi 
Solntionia.  —  A  contract  may  be  invalid  because  the  act  to  bo 
done  in  performance  thereof  is  prohibited  by  law.    A  makes  a 

•  See  Wolf  V.  Barke,  18  Colo.  264,  S2  Pao.  4S7.  Ba^  see  Cochran  v. 
Waid,  5  Ind.  App.  89»  29  N.  £.  795 ;  HUler  v.  Wilson,  14S  III.  528,  S4  N.  R. 
1111 .  Where  each  a  atatate  eziata  in  the  fonuu  bat  not  in  the  pUocf  of  oon* 
timet,  see  post,  §  210. 

•  18  Cola  964,  82  Pac  427. 
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contract  with  B  in  Kew  York  by  which  A  promises  to  do  an 
act  in  Virginia.  The  act  is  prohibited  by  New  York  law,  but 
not  by  that  of  Virginia.  A  moment's  analysis  will  show  that 
the  Virginia  law  shoald  goyern,  and  that  the  contract  should  be 
sustained.  The  legislature  of  New  York,  in  prohibiting  the 
particular  act  to  be  done,  must  of  course  be  presumed  to  con- 
template  only  the  doing  of  the  act  in  New  York:  it  can  have 
no  concern  with  acts  done  in  Virginia.  On  the  other  hand,  if 
we  suppose  the  act  agreed  to  be  done  is  permitted  by  the  law  of 
New  York,  but  is  prohibited  by  the  law  of  Virginia,  the  same 
conclusion  must  be  reached.  No  matter  in  what  State  the  va- 
lidity of  the  contract  is  questioned,  a  decent  comity  will  require 
the  courts  of  every  State  to  refuse  to  enforce  a  contract,  the 
purpose  and  effect  of  which  is  the  performance  of  an  act  in 
another  State  which  is  prohibited  by  its  laws. 

Hence,  as  the  situs  of  the  making  of  a  contract  (locus  celebra- 
tionis) furnishes  the  '^proper  law"  to  govern  all  matters  of 
validity  connected  with  the  making  of  the  contract,  so  the 
situs  of  performance  (locus  solutionis)  furnishes  the  law  to 
determine  the  validity  of  the  contract  in  respect  to  matters 
connected  with  its  performance.^ 

Thus,  just  as  the  validity  of  a  contract  TMde  on  Sunday  is  to 
be  determined  by  the  law  of  the  place  where  it  is  made  (lex 
celebrationis  *),  so  the  validity  of  a  contract  made  on  a  week  day, 
but  to  be  performed  on  Sunday,  is  to  be  governed  by  the  law 
of  the  place  where  the  contract  is  to  be  performed  (lex  solu- 
tionis). For  example,  in  W.  U.  Tel.  Co.  v.  Way,*  a  message 
containing  an  acceptance  of  an  offer  to  purchase  cotton  was 
delivered  to  the  telegraph  company  in  Alabama  on  Saturday  for 

1  Dickinflon  v.  Edwards,  77  N.  7.  578,  581,  582,  83  Am.  Rep.  671 ;  W. 
U.  Tel.  Co.  V,  Way,  88  Ala.  542,  4  So.  844 ;  ChambeTs  «.  Church,  14  R.  I. 
398»  51  Am.  Rep.  410  ;  Merchants'  Bank  v.  Spalding,  9  N.  Y.  58,  62;  Green- 
wood V.  Curtis,  6  Mass.  858,  4  Am.  Dec  145,  148 ;  Canegie  v.  Morrisont 
2  Met.  (Masa.)  881,  897-898 ;  Nickels  v.  AssociaUon,  98  Ya.  880,  25  S.  E.  8  ; 
First  National  Bank  v.  Hall,  150  Penn.  St  466,  24  AtL  665,  666  ;  Hickoxv. 
Elliott,  27  Fed.  880 ;  Lehman  v.  Feld,  87  Fed.  852 ;  Sendder  v.  Bank,  91 
U.  S.  406,  411.  But  see  Pope  «•  Niekenon,  8  Story,  465,  484 ;  Smith  n. 
Parsons,  55  Minn.  520,  57  N.  W.  811. 

•  Ante,  fl68.  •88Ak.64a,4Sa.a44. 
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transmission  to  Qermany,  the  company  agreeing  to  deliver  it  to 
the  addressee  in  Germany  on  Sunday,  By  the  law  of  Alabama 
Snnday  contracts  were  yoid.  The  validity  of  this  contract 
being  questioned  in  Alabama,  it  was  held  that  the  effect  of  the 
act  of  performance  (the  delivery  of  the  telegram  in  Grermany  on 
Sunday)  must  be  determined  by  German  law. 

In  Chambers  v.  Church/  a  contract  was  made  to  catch  fish  in 
Virginia  waters  for  the  manufacture  of  manure  and  oil.  This 
act  was  prohibited  by  the  Virginia  statute.  The  Bhode  Island 
court  refused  to  enforce  the  contract  on  the  ground  that  it  was 
invalid  by  the  lex  solutionis. 

So,  the  validity  of  a  contract  made  in  one  State  to  prosecute 
a  suit  in  another  upon  shares  (a  champertous  suit)  will  be 
governed  in  general  by  the  law  of  the  place  of  performance; 
that  is^  the  law  of  the  place  where  the  suit  is  to  be  prosecuted. 
If  by  the  lex  loci  solutionis  it  is  not  illegal  to  prosecute  a  suit 
upon  shares  there,  the  contract  will  usually  be  valid,  though 
the  lex  celebrationis  prohibits  it;  if  it  be  illegal  under  the 'lex 
solutionis,  the  contract  will  be  invalid  everywhere.* 

Upon  the  same  principle  it  would  seem  that  the  validity  of  a 
contract  entered  into  in  one  State  not  to  engf^  in  trade  in 
another  specified  State  should  be  governed  by  the  law  of  the 
latter  State  (lex  solutionis),  for  it  is  to  be  wholly  performed 
there.  If  the  contract  made  in  one  State  is  not  to  engage  in 
trade  in  several  specified  States,  it  would  seem  that  the  promise, 
as  to  its  performance^  should  be  regarded  as  severable,  the  validity 
of  the  contract  being  determined  by  the  law  of  each  of  the  latter 
States,  according  as  an  attempt  is  made  in  one  or  the  other  of 
those  States  to  eater  into  trade  there,  in  violation  of  the 
contract.* 

M4  R.  I.  898,  51  Am.  Bep.  410. 

*  See  Hickox  v,  Elliott,  27  Fed.  880 ;  Bichardaon  v.  Bowland,  40  Conn. 
666.  Bnt  if  the  lex  celebrationis  prohildtB  the  rerj  fnakitig  of  each  a  con* 
tract,  that  law  will  gorem.  See  Blackwell  v.  Webster,  S9  Fed.  614  ;  ante, 
f  168. 

*  But  if  the  contract  restraining  trade  in  seyend  specified  States  (thoogh 
severable  if  sued  upon)  constitates  the  considenUion  for  the  contract  in  suit, 
it  becomes  inseTerable,  and  if  void  by  the  law  of  either  of  its  places  of  per- 
formance, it  is  void  in  its  entirety,  and  cannot  support  the  etmiraet  m  muL 
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If  the  contract  in  restraint  of  trade  is  general  with  respect  to 
locality,  coFering  a  territory  embracing  many  different  States, 
but  specifically  mentioning  none,  it  is  quite  certain  that  this 
should  be  regarded  as  a  contract  to  be  performed  generally,  like 
a  promise  to  pay  money  naming  no  place  of  payment,  and  the 
lex  celebrationU  should  govern.  Thus,  in  South  African  Brew- 
eries V.  King,^  an  injunction  was  sought  against  the  violation 
in  Natsil,  South  Africa,  of  a  contract  made  in  the  Transvaal  not 
to  engage  in  the  brewing  business  in  any  part  of  South  Africa 
for  five  years.  The  injunction  was  refused  on  the  ground  that 
the  stipulation  was  void  by  the  law  of  the  Transvaal. 

§  176.  Talidity  of  Consideration  —  Iiax  Looi  Consldera- 
tionUi — Bxeontory  Consideration  —  The  invalidity  of  a  con* 
tract  may  spring,  not  only  from  its  unlawful  making,  or  from 
the  illegality  of  the  act  to  be  performed  in  pursuance  thereof, 
but  from  the  illegality  or  insufficiency  of  the  consideration  which 
supports  it.  The  legality  or  sufficiency  of  the  consideration  de- 
pends upon  the  law  of  the  situs  of  the  consideration.^  Further- 
more the  consideration  may  be  either  executed  or  executory.' 
If  executory,  it  may  be  a  promise  to  be  performed  where  made, 
or  made  in  one  place  and  to  be  performed  in  another,  whose 
validity  will  be  determined  by  the  lex  celebrationis  or  the  lex 
solutionis  of  the  consideration,  in  accordance  with  the  principles 
discussed  in  the  preceding  sections  of  this  chapter.  The  locus 
celebrationis  of  the  consideration  (the  promisee's  contract)  will 
usually  coincide  with  the  locus  celebrationis  of  the  promisor's 
contract,  but  the  locus  solutionis  of  the  promisee's  contract 
(the  consideration)  may  be  entirely  distinct  from  the  locus  solu- 
tionis of  the  promisor's  contract.  In  such  cases  the  validity  of 
the  executory  consideration  (the  promisee's  contract)  will  de- 
pend upon  its  lex  celebrationis  or  its  lex  solutionis,  according 
as  the  invalidity  alleged  relates  to  the  making  of  the  promisee's 
contract  or  to  its  performance. 

In  Ford  i;.  Ins.  Go.,*  suit  was  brought  in  Kentucky  upon  cer- 
tain notes  given  by  the  defendants  as  premiums  for  insurance  on 
certain  boats.     The  notes  were  made  in  Indiana  in  consideration 

T  2  Ch.  D.  178.  1  Ante,  §  161. 

•  AjkU,  1 162.  •  6  Bash  (Ky.),  1  88,  99  Am.  Deo.  668. 
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of  a  contract  of  insurance  there  entered  into.  The  policy  of  in- 
surance was  one  prohibited  by  Indiana  lav  to  be  there  made. 
It  was  held  that  the  validity  of  the  notes  depended  upon 
the  validity  of  the  contract  of  insurance;  and  as  that  contract 
was  entered  into  in  Indiana,  where  its  making  was  prohibited, 
it  was  invalid,  and  the  notes  were  therefore  also  invalid. 

So,  in  Blackwell  t^.  Webster/  suit  was  brought  in  New  York 
upon  a  contract,  the  coiisideration  for  which  was  a  promise  made 
in  Maine  to  prosecute  a  suit  for  a  legacy  in  New  York  upon 
shares.  The  mcJcing  of  a  champertous  contract  was  prohibited 
by  the  Maine  law,  and  though  such  contracts  were  not  unlawful 
in  New  York  (the  locus  solutionis  of  the  consideration)  it  was 
held  that  the  contract  sued  upon  was  void  because  of  the  illegal- 
ity of  the  consideration  therefor  under  the  Maine  law. 

On  the  other  hand,  the  lex  solutionis  of  the  executory  con- 
sideration will  determine  the  validity  of  the  promisor's  contract^ 
whenever  the  performance  of  the  promisee's  contract  (consider- 
ation) is  alleged  to  be  illegal,  without  regard  to  the  lex  celebra- 
tionis or  lex  solutionis  of  the  promisor's  contract. 

Thus  in  Blackwell  i;.  Webster,  eupra,  if  the  Maine  statute 
had  not  interdicted  the  making  of  champertous  contracts,  the 
validity  of  the  champertous  consideration  would  have  depended 
upon  the  New  York  law  (lex  solutionis  of  the  consideration), 
and  the  promisor's  contract  would  have  been  valid  or  invalid, 
according  as  the  New  York  law  permitted  or  condemned  the 
chainpertous  contract  of  the  promisee.'* 

So,  in  Feet  i;.  Hatcher,*  a  note  was  made  in  (Georgia,  payable 
in  Greorgia  to  certain  cotton  brokers  of  New  Orleans  to  cover 
margins  upon  speculations  in  cotton.  The  note  was  secured  by 
a  mortgage  of  land  in  Alabama,  and  suit  was  brought  there  to 
foreclose  the  mortgage.  It  was  held  that  the  law  of  Georgia 
(lex  celebrationis  et  solutionis)  should  not  prevail,  but  since 
the  objectionable  dealings  with  the  cotton  were  to  take  place  in 
Louisiana,  the  law  of  Louisiana  must  govern  the  validity  of  the 

«  29  Fed.  614.    See  ante,  f  168. 

*  Hiekox  v.  Elliott,  27  Fed.  880.  See  Richardson  v.  Bowland,  40  Conn. 
566. 

•  112  Ala.  514»  21  So.  711,  711 
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note  and  mortgage,  the  eonsideration  for  which  was  the  specu- 
lative dealings  in  Louisiana.  The  court  said:  '^The  defense 
mainly  relied  on  is  that  the  dealings  between  Hatcher  and  Peet 
&  Co*  (the  brokers)  were  gambling  transactions,  such  as  the 
courts  will  not  enforce.  It  is  pleaded  and  insisted  that  those 
transactions  were  governed  by  the  laws  of  Georgia,  where  the 
arrangement  under  which  they  were  had  was  entered  into  ...  by 
force  of  which  laws  the  contracts  made  in  the  purchase  of  cotton 
were  mere  wagers  and  void.  It  is  settled  by  the  decision  of 
this  court  in  a  case  precisely  like  the  present,  except  that  the 
dealings  were  on  the  New  York,  instead  of  the  New  Orleans, 
stock  exchange,'  that  the  contract  under  which  the  cotton  deal^ 
ings  were  to  be  had,  as  to  its  validity,  was  governed  by  the  laws 
of  the  State  wherein  it  was  to  be  performed  (in  that  case,  New 
York)."  • 

In  Commonwealth  of  Kentucky  v.  Bassford,*  a  Kentucky 
statute  authorized  a  lottery  for  a  certain  college.  The  law  of 
New  York  forbade  lotteries.  A  bond  was  entered  into  in  New 
York  conditioned  for  the  faithful  performance  of  duties  in  Ken- 
tucky touching  the  sale  of  lottery  tickets  authorised  by  the  above 
Kentucky  statute.  It  was  held  that  as  the  bond  was  valid  at 
the  place  when  the  consideration  was  to  be  performed,  the  courts 
of  New  York  would  uphold  it.^ 

f  Hawley  v,  Bibb,  69  Ala.  52. 

*  The  course  of  this  decision  is  very  carioos.  The  oonrt  held,  as  above 
stated,  that  the  law  of  Loaisiana  should  govern  the  validity  of  the  note.  But 
the  law  of  Loaisiana  was  not  in  evidence.  Under  these  circumstances  the 
court  assnmed  that  the  law  of  Gkorgia  (where  the  note  was  made  and  payable) 
should  govern.  But  neither  was  the  Georgia  law  in  evidence.  The  jurispru- 
dence of  Georgia  being  based  upon  the  common  law  (it  was  otherwise  in  the 
case  of  Louisiana)  the  court  assumed  the  common  law  to  prevail  there,  by 
which  the  particular  transaction  was  sustained.  See  post,  |  214.  It  is  sub- 
mitted that  the  court  erred  in  principle  in  substituting  the  Geoiigia  law  for 
that  of  Louisiana,  merely  because  the  latter  was  not  in  evidence.  Georgia 
was  not  the  situs  of  the  consideration,  nor  could  it  be  made  so  merely  by  a 
failure  to  prove  the  law  of  Louisiana  (lex  loci  eonsiderationis). 

•  6  HUl  (N.  Y.),  626. 

^  In  this  case  there  was  some  doubt  whether  thd  bond  was  exeeated  in  KeW 
fork  or  itk  Kentucky,  but  the  court  held  it  to  be  immateriaL 
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§  177.  BxeoQted  Conslderatioiis  —  Buffldenosr  of  Con- 
■lderatioii.-^In  the  majority  of  cases  perhaps  the  considera- 
tion is  not  executory,  but  executed,  consisting  either  of  a 
pre-existing  liability,  an  act  done,  or  an  executed'  contract 
entered  into.  In  such  cases,  the  situs  of  the  consideration  is 
not  difficult  to  ascertain,  and  when  once  ascertained  the  same 
rules  prevail  as  before;  the  law  of  the  situs  of  the  consideration 
will  determine  the  validity  of  the  promisor's  agreement,  so  far 
as  its  validity  depends  upon  the  validity  of  the  consideration. 

If  the  consideration  is  malum  in  m,  or  universally  deemed 
contra  bonos  moreSy  the  lex  fori  will  generally  be  substituted  in 
the  place  of  the  lex  loci  considerationis.^  This  principle  occa- 
sionally creates  a  doubt  as  to  what  law  should  govern  the  valid* 
ity  of  a  contract  for  the  reason  that  it  is  sometimes  a  matter  of 
doubt  whether  a  consideration  valid  by  its  proper  law,  though 
condemned  in  the  forum,  is  so  generally  deemed  immoral  as  to 
give  rise  to  the  operation  of  the  lex  fori.  Thus  gaming,  wagers, 
lotteries,  the  sale  or  hire  of  slaves,  contracts  relating  to  the 
slave-trade,  etc.,  constitute  considerations  which,  though  con.* 
demned  by  many  States,  are  not  forbidden  by  all.  We  find  the 
cases  somewhat  divided  here  upon  the  law  which  should  govern. 
The  weight  of  authority  is  in  favor  of  the  lex  loci  oonsidera- 
tionis  as  the  proper  law,  unless  the  consideration  is  one  which 
the  policies  of  all  (or  almost  all)  civilized  States  unite  in  pro- 
hibiting.* Bearing  in  mind  the  occasional  operation  of  the 
lex  fori  in  these  cases,  we  will  proceed  to  examine  the  '^  proper 
law''  governing  the  validity  of  a  contract  in  respect  of  the 
consideration. 

In  the  first  place  it  seems  clear  that  if  there  is  no  considera- 
tion at  all  to  support  the  contract,  the  effect  of  this  upon  the 
validity  of  the  contract  must  depend  upon  the  law  of  the  place 
where  the  promisor's  contract  is  entered  into,  not  upon  the  lex 

1  Ante,  f  9. 

>  StoTj,  Confl.  L.  §§  114,  258 ;  Commonwealth  of  Kentacky  v.  Banford, 
6  Hill  (N.  T.),  526 ;  Thatcher  v.  Morris,  11  K.  T.  4S7 ;  Greenwood  v.  Cnr- 
tis,  6  MasB.  858,  4  Am.  Dec.  145  ;  Roundtree  ft  Baker,  52  111.  241,  4  Am.  Re{v 
597.  Bat  see  Flagg  v.  Baldwin,  88  N.  J.  Eq.  219,  48  Am.  Rep.  808 ;  Oist  v. 
Tel.  Ca,  45  8.  C.  844,  28  &  E.  148 ;  Oacanyon  v.  Anna  Co.,  108  U.  8.  261. 
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solutionis;  for  if  the  contract  is  invalid  in  the  locus  celebra- 
tionis, it  will  be  Yoid  ab  inUioj  just  as  in  the  case  where  a  con- 
tract 1^  formally  invalid  by  the  lex  celebrationis;*  there  will 
never  have  been  any  contract  to  peiform,  and  therefore  nothing 
for  the  lex  solutionis  to  operate  upon.  On  the  other  hand,  since 
the  matter  of  the  want  of  consideration  enters  into  the  making 
of  the  contract,  so  to  speak,  in  other  words,  since  its  efEect 
operates  upon  the  contract  at  the  time  it  is  made,  if  the  contract 
is  then  and  there  valid  the  want  of  consideration  should  not  be 
open  to  question  thereafter  or  under  any  other  law.  Thus,  if  a 
bond  is  given  in  one  State  without  any  connderaHoUf  no  con- 
sideration being  there  required  to  support  a  contract  under  seal, 
and  the  bond  is  payable  in  another  State  where  a  contract,  even 
though  under  seal,  must  be  supported  by  a  consideration,  the 
proper  law  to  determine  the  validity  of  the  contract  is  the  lex 
celebrationis  of  the  contract,  not  the  lex  solutionis.^ 

If  the  question  is  not  one  of  a  total  want  of  consideration  in 
the  incipiency  of  the  contract,  but  of  a  mbseqiient  failure  of  the 
consideration,  the  lex  celebrationis  having  performed  its  func- 
tion in  determining  the  original  validity  of  the  contract,  it 
would  seem  that  the  subsequent  failure  of  consideration  must  be 
regarded  as  affecting  not  the  making  of  the  contract  but  the 
obligation  to  perform  it,  and  the  lex  solutionis  of  the  contract 

•  Ante,  f  172. 

^  In  Pritohard  v.  Norton,  109  U.  8.  124, 185, 186,  a  aomewhat  similar 
qnestion  was  decided  in  aooordanoa  with  the  law  of  the  aasamed  place  of  per- 
formance of  the  oontnust.  But  in  that  case  there  had  been  a  benefit  confenred 
upon  the  promisor.  There  was  a  past  coneideration,  and  the  question  was 
whether  it  was  MUjfleieiU,    This  caae  will  be  presently  explained. 

The  example  given  above  in  the  text  is  based  upon  the  theory  that  the  effect 
of  a  seal  in  importing  a  consideration  is  part  of  the  contract  itself,  which  is 
the  view  taken  in  Pritchard  v.  Norton,  mpra.  Upon  the  theory  that  the 
presence  of  the  seal  only  affords  a  condtuive  praumpiian  that  there  is  a  con« 
sideration,  it  may  be  that  as  a  mere  matter  of  endgnee,  relating  to  the  remedy, 
the  lex  fori  wonld  control.  If  by  .that  law  no  such  presumption  obtains,  there 
must  be  other  proof.  See  Williams  v.  Haines,  27  Iowa,  251.  But  even  if 
this  view  is  sound  (as  it  is  believed  not  to  be),  no  progress  is  here  made.  The 
question  still  remains^  if  there  is  no  proof  of  consideration,  what  law  shall 
govern  the  effect  of  a  tooal  of  comitkraUmi,  The  firrt  theoiy  seems  altogether 
preferable. 
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Ahonld  detennine  itB  effect  apon  the  right  to  enfoiee  (Mrform- 
ance.^  But  the  question  -^  what  constitutei  a  lubtequent  failure 
of  consideration  — -  would  seem  to  depend  upon  the  lex  loci  con- 
siderationis^  and  not  upon  the  lex  solutiouis  of  the  contract.* 

So,  the  question  of  the  tufficiencjf  of  certain  acts  or  pre-exist- 
ing Hahilities  to  constitute  a  consideration  should  he  deter- 
mined, upon  like  principles^  either  hy  the  lex  celehrationis  of 
the  promisor's  contract  (since  the  validity  of  the  contract  in  its 
yery  incipiency  depends  upon  it)  or  by  the  law  of  the  place 
where  the  act  is  done  or  the  liability  is  incurred  (since  that  law 
determines  the  effect  of  the  consideration).  Ordinarily  these 
laws  will  be  identical.^ 

But  if  an  act  done  in  one  State  constitutes  a  pa9t  considera- 
tion for  a  contract  made  in  another,  we  are  forced  to  choose 
between  them.  The  very  question  arose  in  Pritchard  v.  Nor- 
ton,* and  it  was  held  that  the  locus  considerationiB,  not  the 
locus  celebrationis,  should  furnish  the  ^'  proper  law."  In  that 
case,  Pritchard  had  signed  an  appeal  bond  in  Louisiana,  no 


*  Then  seems  to  be  no  case  directly  In  point,  bat  it  is  a  general  prindpls 
that  the  obligation  and  the  dischai^  of  contracts  by  operati<Mi  of  law  are  in 
the  main  goyemed  hy  the  lez  solationis  of  the  contract,  flee  poet,  |§  181, 
190.  In  Qlenn  v.  Thistle,  28  Miss.  48,  49,  s  note  was  made  aad  pftyahle  in 
Mississippi  for  the  pnrchase  of  land  in  Louisiana.  Suit  was  broni^t  npon  the 
note,  and  the  defense  was  set  np  of  a  failure  of  consideration  hy  reason  of  de- 
fects in  the  title  to  the  land.  The  conrt  said  :  "  The  law  of  Loafatana  will  of 
course  control  the  title ;  it  will  decide  whether  the  tUU  haafaiUdt  hot  as  the 
contract  for  pft3rment  was  meuU  here  and  was  to  he  penrfomted  herSi  the  Uw  of 
this  State  must  decide  on  the  effect  of  a  failnre  of  conaideratioD.'*  If  the  lex 
celebrationis  and  the  lex  solntioniB  had  not  been  identical  in  this  caae,  the 
question  would  haye  been  squarely  presented.  As  it  was^  the  court  did  not 
distinguish  between  them. 

*  See  Glenn  v.  Thistle,  SS  Miss.  4S,  49,  quoted  ntprOf  note  6. 

V  If  the  contract  is  made  in  a  State  other  than  that  wherein  the  act  is  done 
(locus  considerationis),  one  of  two  effects  must  follow.  Either  the  act  consti- 
tutes a  pad  consideration  for  the  contract,  or  the  imm$diaie  consideration  for 
the  contract  is  not  the  act  itself  but  some  liability  incnrred  by  the  promisor 
because  of  the  performance  of  the  act  In  the  latter  case  the  act  still  indi- 
rectly constitntes  the  consideration  for  the  contract,  wheae  yalidity  in  thia 
respect  must  ultimataly  depend  upon  the  law  of  the  place  whets  tiie  not  is 
performed.    Ante,  |  108. 

*  106  U.  8.  184. 


§  178     00NTBA0T8  VOID  IH  THE  OOMSIDBBATIOK.         427 

promise  being  made  at  the  time  to  save  him  harmleea.  Later, 
Korton  and  another  signed  a  bond  of  indemnity  in  New  York, 
payable  to  Pritchardi  no  place  of  payment  being  designated. 
By  the  law  of  New  York  %past  consideration  was  ntSt  sufficient 
to  support  a  contract,  and  a  seal  only  prima  facie  imported  a 
valuable  consideration.  By  the  law  of  Louisiana  the  rule  was 
otherwise.  Suit  was  instituted  by  Pritchard  in  the  federal 
court  in  Louisiana  upon  the  New  York  bond  of  indemnityi  the 
defense  being  that  there  was  no  sufficient  consideration  (under 
the  law  of  New  York)  to  support  the  contract.  The  Supreme 
Court  held  that  the  law  of  Louisiana  (lex  loci  considerationis) 
should  prevail.* 

§  178.  Same  —  Ja^gaHitf  of  Consideration*  —  With  respect  to 
the  legailitt/  of  the  consideration  as  affecting  the  validity  of  the 
contract,  it  is  quite  certain  that  this  is  to  be  determined  by 
the  lex  loci  considerationis.  No  court,  having  a  just  sense  of 
the  comity  due  to  a  sister  State  or  country,  can  lend  its  aid  in 
enforcing  a  contract,  the  consideration  for  which  is  a  violation 
of  the  law  of  such  sister  State.  It  will  no  more  encourage  the 
violation  of  her  laws  than  of  its  own.  On  the  other  hand,  if  the 
act  or  liability  which  is  the  consideration  for  the  contract  is 
done  or  incurred  in  another  State,  and  is  valid  there,  it  is  mani- 
festly immaterial  whether  or  not  such  act  or  liability,  if  done  or 
incurred  in  the  State  of  the  contract  or  of  the  forum,  would  con- 
travene its  laws.  As  a  matter  of  fact  it  has  not  been  done  or  in- 
curred there,  and  the  laws  of  the  latter  cannot  be  supposed  to 
have  been  intended  to  extend  beyond  its  own  territory  and  con- 
demn acts  done  in  another  State,  unless  indeed  they  are  mala  in 
8€  or  corUra  banos  mores.  This  reasoning  inexorably  leads  to 
the  conclusion  that  the  lex  loci  considerationis  determines  the 
validity  of  the  contract,  so  far  as  the  legality  of  the  considera- 

*  It  is  troB  the  court  decided  ia  favor  of  the  Uw  of  LonisUns  upon  ths 
ground  that  it  was  the  lex  $olutioni9  of  the  New  York  bond  (though  it  was 
made  in  New  York  and  apectfted  no  plaod  of  payment).  The  reasoning  of  the 
eoart  in  eatabliahing  Looiaiana  to  have  been  the  plaoe  of  performance  of  the 
bond  ia  not  altogether  eatiafaetory  ;  and  even  anpposing  that  to  be  ao^  it  ia 
difllcalt  to  iee  why  the  law  of  the  place  of  performance  ahoald  govern  a  qner 
tion  which  relates  to  the  validity  of  the  contract  in  ita  very  indpiency. 
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tion  is  concerned,  and  this  conclusion  is  abundantly  sustained 
bj  the  authorities.^ 

Hence  the  validity  of  a  note  made  in  one  State,  though  pay* 
able  there  also,  given  in  consideration  of  liquor  sold  and  de- 
livered to  the  maker  of  the  note  in  another  State,  will  be 
determined  by  the  law  of  the  latter  State,  not  of  the  former,  so 
far  as  the  sale  of  the  liquor  affects  it.  The  lex  celebrationis  and 
the  lex  solutionis  have  nothing  to  do  with  the  matter.  The  law 
of  the  place  where  the  liquor  is  sold  will  govern  the  validity  of 
the  sale,  and  the  consequent  validity  of  the  contract  for  the  price. 
If  by  the  lex  loci  considerationis  the  sale  of  the  liquor  is  pro- 
hibited, the  note  is  invalid.*  If  by  that  law  the  side  is  valid, 
so  will  the  note  be,  though  the  sale  would  have  been  invalid  if 
made  in  the  locus  celebrationis  or  locus  solutionis  of  the  note.* 

Thus  also  the  validity  of  a  contract,  the  consideration  for 
which  is  a  gaming  debt  or  the  sale  of  lottery  tickets,  or  the 
prosecution  of  a  lottery,  eta,  will  depend  not  upon  the  lex  cele- 
brationis or  lex  solutionis  of  the  contract^  but  upon  the  lex  loci 
considerationis.^ 

^  Webber  v.  Howe»  86  Mich.  150,  24  Am.  Bep.  590 ;  Boothbjr  v.  Pkiited, 
51  K.  H.  436,  12  Am.  Bep.  140 ;  Fenenden  v.  IWt,  65  N.  H.  89,  17  AtL 
718 ;  Keiwert  v.  Meyer,  62  Ind.  587,  80  Am.  Bep.  206 ;  Pntt  v.  Adama^ 
7  PaL  Ch.  (N.  T.)  615,  682 ;  CommonweftlUi  of  Kentucky  v.  Bassfonl,  6  Hill 
(N.  Y.),  526  ;  Hclntyre  v.  Parki,  8  Met  (Maas.)  207';  Akera  v.  Demond,  108 
Masa.  818,  828-824 ;   Salt  v.  Woodhall,  118  Mass.  891 ;  Touro  v.  Caasin, 

I  Nott  k  McC.  (S.  C.)  178,  9  Am.  Dec.  680  ;  Boandttee  v.  Baker,  52  IlL  241,. 
4  Am.  Bep  597 ;  Bowles  v.  Field,  78  Fed.  742 ;  The  Bimntfoid  (Sty,  29  Fed. 
878,  895. 

*  Keiwert  v.  Meyer,  62  Ind.  587,  80  Am.  Bep.  206 ;  Dolan  v.  Gnen,  110 
Maaa.  822 ;  Suit  v.  Woodhall,  118  Maaa.  891 ;  W^  o.  Qolden,  141  Mass.  864 ; 
Webber  v,  Howe,  86  ICieh.  150,  24  Am.  Bep  590. 

•  Webber  v.  Howe,  86  Mich.  150,  24  Am.  Bep.  590 ;  HiU  o.  Spear,  50 
K.  H.  258,  9  Am.  Bep.  205  ;  Boothby  v.  Plaisted,  51  N.  H.  486,  12  Am. 
Bep.  140 ;  Abberger  v.  Marrin,  102  Maaa.  70 ;  Tegler  v.  Shipman,  88  la.  194, 

II  Am.  Bep  118;  Fred  MiUer  Brewing  Co. v.  De France,  90  la.  895»  57  N.  W. 
959. 

«  Thatcher  v.  Korria,  11  K.  T.  487  ;  Commonwealth  of  Kentoeky  v.  Baas- 
ford,  6  Hill  (N.  T.),  526 ;  Mclntyre  v.  Pkrka,  8  Met.  (Maaa.)  207  ;  Sondheim 
V.  GUbert,  117  Ind.  71,  18  H.  B.  687.  Bat  aee  Bobinson  at.  Bknd,  2  Bnm 
1077 ;  Flagg  v.  Baldwin,  88  K.  J.  Eq.  219,  48  Am.  Bep  80S ;  Gist «.  TeL  Co., 
45  &  a  844,  28  S.  £.  148. 
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So  the  validity  of  a  bond  or  other-  contract,  the  consideration 
of  which  is  the  sale  or  hire  of  slaves  or  a  policy  of  insurance 
npon  a  slave  ship,  will  depend  upon  the  law  of  th^  place  where 
the  sale  or  hire  takes  place  or  the  contract  of  insurance  is  made.* 

In  Atlantic  Phosphate  Go,  v.  Ely,^  fertilizers  were  ordered 
from  South  Carolina  by  a  farmer  living  in  Georgia,  under  such 
circumstances  that  the  sale  was  held  to  take  place  in  South 
Carolina,  the  purchaser  executing  a  note  in  Georgia  for  the 
price.  The  law  of  Gfeorgia  avoided  sales  of  fertilizers  which 
had  not  been  inspected  before  being  offered  for  sale  or  dis- 
tribution. The  sale  was  valid  in  South  Carolina.  In  a  suit 
in  Georgia  npon  the  note  it. was  urged  that  the  fertilizers  had 
not  been  inspected,  but  the  Georgia  court  held  that  the  validity 
of  the  note  depended  upon  the  law  of  South  Carolina^  not  upon 
the  law  of  Georgia. 

§179.  Usarioiui  Conaiderationa.  —  There  is  probably  no  point 
within  the  whole  range  of  the  law  upon  which  there  exist  greater 
conflicts  of  views,  more  irreconcilable  opinions,  or  greater  con- 
fusion of  statement,  than  upon  the  proper  law  to  govern  the 
effect  of  alleged  usury  in  a  contract.  The  natural  difficulties 
which  beset  the  subject  have  been  immeasurably  increased  by 
the  looseness  of  phraseology  indulged  by  the  courts. 

Let  us  suppose  for  example  a  case  like  the  following:  A  citi- 
zen of  Texas  comes  to  New  York  and  there  borrows  money,  it 
being  understood  that  he  is  to  pay  eight  per  cent  interest.  He 
returns  to  Texas,  and  there  executes  a  note  payable  in  New 
York  for  the  principal  sum  with  eight  per  cent  interest.  We 
will  suppose  further  that  the  law  of  New  York  avoids  all  con- 
tracts carrying  more  than  six  per  cent,  while  the  law  of  Texas 
permits  eight  per  cent. 

As  has  been  already  shown,  the  validity  of  a  particular  act 
does  not  in  general  depend  upon  whether  or  not  the  parties 
intend  to  do  a  valid  act.  The  intent  is  of  importance  in  ascer- 
taining what  act  the  parties  propose  to  perform^  but  that  once 

*  Ronndtree  v.  Baker,  52  III.  241,  4  Am.  Bep.  697 ;  Greenwood  v.  Cortie, 
6  Maes.  858,  4  Am.  Dec  146  ;  Toaro  v.  Oassin,  1  Nott  A  McO.  (8.  0.)  I78y 
9  Am.  Dec  680. 

•  82  Qa.  488,  9  8.  E.  170. 
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determined  definitelj,  the  validity  of  the  act  depends  entirely 
upon  the  law  goyerning  the  territory  wherein  the  act  is  done. 
But  to  this  general  principle  there  may  he  exceptions  in  cases 
where  the  gist  of  the  illegality  of  the  particular  act  lies  in  the 
intention  with  which  it  is  done.  Such  to  a  certain  extent  is 
the  case  with  usurious  contracts.  The  intention  to  exact  usu- 
rious interest)  contraxy  to  law,  is  an  essential  ingredient  of 
usury.^  Nor  must  it  he  forgotten  that,  unless  there  is  real 
oppression  of  the  dehtor  and  advantage  taken  of  him,  usury  is  a 
more  or  less  odious  defense,  which  the  courts  will  not  gq  out  of 
their  ¥ray  to  enforce.  Another  point  to  he  noticed  in  this  con- 
nection is  the  fact  that  the  rate  of  interest  prescrihed  hy  the 
laws  of  a  particular  State  is  fixed  arbitrarily  by  the  legislature, 
as  being  on  the  whole  best  suited  to  its  own  people.  Save  for 
the  arbitrary  decree  of  the  legislature,  there  would  be  nothing 
illegal  or  immoral  in  charging  a  somewhat  higher  rate  of  in- 
terest. It  is  a  matter  with  regard  to  which  the  policies  of 
different  States  vary  infinitely. 

Considerations  like  those  above  mentioned  have  led  many  ot 
the  courts  to  lean  towards  sustaining  such  contracts,  if  possible, 
and  to  hold  that  it  is  sufficient  if  the  contract  is  valid  either  by 
the  law  of  the  place  where  it  is  entered  into  or  where  it  is  to  he 
pexformed.* 

1  Balfour  v.  Davis,  U  Or.  47,  12  Pte.  89.  Hence  if  a  contnct  leearves 
essesaire  interest  merely  becaoae  of  a  mistaken  ealeolation,  it  is  not  for  that 
reason  nsmiooa.  There  most  be  an  intention  to  ehaige  the  illegal  rate.  See 
Lloyd  V.  Soott,  4  Pet.  205 ;  Bevier  v.  Covell,  87  N.  T.  50 ;  Smythe  v.  Allen, 
67  Miss.  146,  6  So.  627 ;  Bearce  v.  Barstow,  9  Mass.  45  ;  Price  v.  Campbell, 
2  CaU  (Va.),  110  ;  McElfatrick  v.  Hicks,  21  Penn.  St  402  ;  Brown  o.  Bank, 
86  la.  527,53  K.  W.  410;  Henry  v.  Sansoro,  2  Tex.  Cir.  App.  150,  21 
S.  W.  69. 

*  The  leading  case  taking  this  view  is  Miller  v.  Tiffany,  1  WalL  298,  810. 
In  that  case  the  court  said :  " '  The  general  principle  in  relation  to  contracts 
made  in  one  place  to  be  perfonned  in  another  is  well  settled.  They  are  to  be 
governed  by  the  law  of  performance,  and  if  the  interest  allowed  by  the  law  of 
the  place  of  performance  is  higher  than  that  permitted  at  the  place  of  contract, 
the  parties  may  stipnlate  for  the  higher  interest  without  incurring  the  penalties 
for  usury.'  The  conrerse  of  this  proposition  is  also  well  settled.  If  the  rate 
of  interest  he  higher  at  the  place  of  contract  than  at  the  place  of  performance, 
the  parties  may  Uwfully  contract  in  that  case  also  for  tlie  higher  rate."    See 
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Some  of  the  cases  even  go  furtber,  laying  hold  of  the  slightest 
eircumstances  in  connection  with  the  transaction  to  show  that 
the  parties  intended  to  enter  into  a  contract  free  from  the  taint 
of  usury,  though  the  rate  of  interest  charged  be  usurious  both 
by  the  lex  celebrationis  and  the  lex  solutionis  of  the  contract. 
Thus,  the  fact  that  the  note  is  secured  by  a  mortgage  on  land 
in  a  State  whore  the  rate  of  interest  charged  is  legal,*  or  that  the 
borrowed  money  is  to  be  used  in  a  State  whose  law  permits  the 
rate  charged,^  has  sometimes  been  held  sufficient  to  uphold 
the  contract. 

But,  notwithstanding  much  confusion  in  the  terms  used  and 
in  the  statement  of  the  controlling  principles,  the  current  of 
decision  seems  -to  look  rather  to  the  actual  situs  of  the  acts  in 
question  to  furnish  the  <^ proper  law"  than  to  the  intention  of 
fche  parties. 

Passing  by  the  intent  then,  in  order  to  ascertain  the  situs 
that  shall  furnish  the  proper  law  we  must  first  determine  to 
what  element  in  the  validity  of  a  contract  the  matter  of  usury 
pertains.  Does  it  relate  to  the  making  of  the  contract  itself 
to  its perfyrmaneey  or  to  the  cansiderationf 

Although  there  are  a  few  cases  holding  that  the  validity  of 
a  contract  alleged  to  be  usurious  is  to  be  governed  by  the  lex 

Cromwell  v.  County  of  Sao,  96  U.  S.  51,  62  ;  Cockle  v.  Flack,  98  IT.  S.  844. 
This  may  probably  be  said  to  be  the  view  of  the  United  States  Supreme  Court 
See  also  Kilgore  v.  Dempeey,  26  Ohio  St  418,  18  Am.  Rep.  806 ;  Amerioan 
Mortg.  Co.  9.  Sewell,  92  Ala.  168, 9  So.  148, 145-146 ;  Dugan  v.  Lewis,  79  Tez. 
246,  14  8.  W.  1024, 1026 ;  Nickels  v.  Association,  93  Ya.  880,  887, 25  S.  £.  8 ; 
Scott  V.  Perlee,  89  Ohio  St  63,  48  Am.  Bep.  421,  422  ;  Morris  v.  Hockaday, 
94  N.  C.  286,  55  Am.  Bep.  607, 608  ;  Mott  v.  Rowland,  85  Mich.  561,  48  N.  W. 
688 ;  Smith  v.  Phnons,  55  Minn.  520,  57  N.  W.  811,  812 ;  Hunt  v.  Jones,  12 
R.  I.  265,  84  Am.  Rep.  685,  687  ;  B.  4b  L.  Association  v.  Logan,  14  C.  C.  A. 
188,  66  Fed.  827,  829;  Kew  England  Mortg.  Co.  v.  Yaden,  28  Fed.  265. 

*  Chapman  v.  Robertson,  6  Pai.  Ch.  (N.  7.)  627,  81  Am.  Dec.  264  ;  Dugan 
V.  Lewis,  79  Tex.  246,  14  S.  W.  1024 ;  Jackson  v.  Mortg.  Co.,  88  Oa.  756, 15 
S.  £.  812 ;  Arnold  v.  Potter,  22  la.  195  ;  Kellogg  v.  Miller,  18  Fed.  198.  But 
see  Mortg.  Co.  v.  Jefferson,  69  Miss.  770, 12  So.  464 ;  Odom  v.  Mortg.  Co., 
91  Ga.  505, 18  S.  £.  131  ;  De  Wolf  v.  Johnson,  10  Wheat  867,  883. 

«  Scott  V.  Perke,  89  Ohio  St  68,  48  Am.  Rep.  421 ;  Kellogg  v.  Miller,  18 
Fed.  198,200.  Bat  see  Centnl  Trost  Co.  9.  Burton,  74  Wit.  829,  48  N.  W. 
14L 
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oelebrationis  of  the  contract,  regardless  of  the  lex  solutionis  or 
lex  considerationis,*  reason,  as  well  as  the  great  mass  of  author^ 
ity,  indicates  that  the  effect  of  the  exaction  of  usurious  interest 
upon  the  contract  to  repay  does  not  depend  upon  the  law  of  the 
place  where  such  contract  is  made  (apart  from  the  locus  solu- 
tionis or  locus  considerationis).* 

We  are  brought  then  to  the  consideration  of  the  question 
whether  the  matter  of  usury  affects  the  performance  of  the  con- 
tract to  pay,  or  whether  it  affects  the  consideration.  In  other 
words,  f/ohy  is  a  contract  to  pay  excessive  interest  invalid  ? 
Does  the  usury  consist  in  the  borrower's  promiee  to  repay  the 
principal  with  excessive  interest  ?  Or  does  it  consist  in  the 
loan  or  forbearance  of  money  upon  condition  that  the  borrower 
will  repay  the  principal  with  excessive  interest  ?  The  dis- 
tinction here  is  close  but  important,  if  we  regard  the  situs  of 
the  transaction,  not  the  intent  of  the  parties,  as  furnishing  the 
proper  law. 

If  the  first  view  is  correct,  the  alleged  usuriousness  and  in- 
validity of  the  contract  to  pay  relates  to  its  performance,  the 
payment  of  the  excessive  interest,  and  the  validity  of  the  pay- 
ment of  the  interest  agreed  upon  should  be  determined  by  the 
law  of  the  place  where  the  act  of  payment  is  to  be  performed, 
that  is,  by  the  lex  solutionis  of  the  contract  to  pay.^ 

If  the  second  view  is  correct,  the  usury  relates  to  the  eon- 

•  New  England  Mortg.  Co.  v.  McLanghlin,  87  Ga.  1,  18  S.  E.  81 ;  Thorn- 
ton  V,  Dean,  19  S.  C.  683,  45  Am.  Rep.  790 ;  Kellogg  v,  MUler,  13  Fed.  198. 
Even  these  cases  are  based  npon  the  intention  of  the  parties  or  npon  some  other 
gronnd  than  merely  that  the  lex  celebrationis  of  the  contntot  governs. 

*  The  authorities  cited  below  amply  sustain  this  proposition. 

^  A  number  of  courts  take  this  view  and  hold  that  the  lez  solutionis  of  the 
contract,  of  itself,  without  regard  to  the  lex  celebrationis  or  the  lex  oonsidersp 
tiouis,  will  goTem  the  matter  of  usury.  See  Hosford  v.  Nichols,  1  Pai.  Gh. 
(N.  Y.)  220 ;  Chapman  17.  Robertson,  «  Pai.  Ch.  (N,  Y.)  627,  680,  81  Am. 
Dec.  264 ;  Gdom  o.  Mortg.  Co.,  91  Ga.  505,  18  S.  E.  181 ;  Connor  v.  Donnelly 
55  Tex.  174;  Dickinson  v.  Edwards,  77  N.  Y.  578,  578,  582,  88  Am.  Rep. 
671 ;  Nickels  v.  Association.  98  Va.  880,  25  S.  E.  8  ;  National,  etc  Associa* 
tion  V.  Ashworth,  91  Va.  706,  22  S.  E.  521 ;  Freese  v.  Brownell,  85  N.  J.  L. 
285, 10  Am.  Rep.  289,  241 ;  Pioneer  Sav.  k  L.  Co.  v.  Cannon,  96  Tenn.  599, 
86  S.  W.  886 ;  Kellogg  v.  Miller,  18  Fed.  198, 199.  See  Bigdow  v.  Bumham, 
88  la.  120,  49  N.  W.  104. 
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stderatian  (the  loan  of  the  money),  and  the  law  of  the  place 
where  the  money  is  delivered  to  the  borrower  governs  the  valid- 
ity of  the  contract  to  pay.  Just  as  the  validity  of  a  note  made 
and  payable  in  one  State,  given  in  payment  for  liquor  sold,  de« 
pends  not  upon  the  lex  celebrationis  or  lex  solutionis  of  the 
note,  bat  npon  the  lex  loci  considerationis  (the  law  of  the  situs 
of  the  sale) ;  *  so,  in  this  case,  the  validity  of  the  note  or  prom- 
ise to  repay  the  money  borrowed,  will  depend  not  upon  the  lex 
celebrationis  or  lex  solutionis  of  the  note  or  other  promise,  but 
upon  the  lex  loci  considerationis  (the  law  of  the  situs  of  the 
loan).  This  is  believed  to  be  the  better  view.  The  policy  of 
the  usury  laws  is  aimed  against  the  exaction  of  usurious  inter- 
est by  the  lender,  not  against  the  promise  by  the  debtor  to  pay 
usurious  interest.  The  great  majority  of  the  decided  cases  have 
held  that  the  law  of  the  place  where  the  money  is  lent  governs 
the  question  of  usury,  though  comparatively  few  have  rested 
their  decision  expressly  upon  this  ground.* 

•  See  ante,  f  178. 

*  In  some  of  the  cases  emphasis  is  laid  upon  the  lex  eonaiderationis  as  gor* 
eming  the  question,  thongh  the  lex  celebrationis  and  the  lex  solutionis  of  the 
note,  or  one  of  them,  were  the  other  way.  See  Akers  v.  Demond,  108  Haas. 
818,  828-4(84 ;  Bowman  v.  Miller,  25  Qratt  (Va.)  381,  18  Am.  Rep.  686 ; 
Sheldon  v.  Haxtun,  91  N.  Y.  124,  128-129,  181 ;  Pratt  v.  Adams,  7  Pai.  Ch. 
|N.  Y.)  615,  682 ;  Eilcrease  v,  Johnson,  85  Ga.  600,  11  S.  E.  870 ;  Martin  v. 
Johnson,  84  Oa.  481,  10  S.  £.  1092,  8  L.  R.  A.  170 ;  Matthews  v.  Paine,  47 
Ark.  54, 14  S.  W.  468 ;  Hiatt  v.  Griswold,  5  Fed.  578,  575  ;  De  Wolf  v.  John- 
son, 10  Wheat  867,  888.  In  some,  the  loan  was  made  in  the  State  where  the 
oon tract  was  payabh,  thongh  the  contract  itself  was  made  elsewhere.  The  law 
of  the  situs  of  the  loan  prevailed.  See  Bennett  v.  B.  &  L.  Association,  177 
Penn.  St  288,  84  L.  R.  A.  595,  85  Atl.  684,  685  ;  Sands  v.  Smith,  1  Neb.  108, 
98  Am.  Dec.  881 ;  Roberts  v.  McNeely,  7  Jones  L.  (N.  C.)  506,  78  Am.  Dec 
261 ;  Pugh  V.  Cameron,  11  W.  Ya.  528.  In  most  of  the  cases  that  hare  arisen, 
the  locus  eelebration,i$  of  the  contract  and  the  locos  considerationii  (the  place 
where  the  money  was  advanced)  have  been  identical,  and  have  been  different 
from  the  locus  soltUiaiUs  of  the  promise  to  repay.  The  lex  loci  eonndercUumi$ 
has  again  prevailed,  though  the  decision  is  often,  indeed  generally,  rested  upon 
other  grounds.  See  Andrews  v.  Pond,  18  Pet  65,  78 ;  Tildeo  v,  Blair,  21 
Wall  241 :  Sturdivant  o.  Bank,  9  C.  G.  A.  256,  60  Fed.  780 ;  Buchanan  ». 
Bank,  5  G.  C.  A.  83,  55  Fed.  228,  227  ;  Kuhn  v.  Morrison,  75  Fed.  81 ;  Yaa 
Yleet  V.  Sledge,  45  Fed.  748 ;  Brown  o.  Finance  Co.,  81  Fed.  516,  519  ;  Hiatt 
V.  Griswold,  5  Fed.  578,  575 ;  Watson  v.  Lane,  52  N.  J.  L.  650^  20  AtL  894 ; 

28 
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In  no  ease  has  this  yiev  been  brought  out  more  plainl j  than 
in  Akers  v.  DemoncL^  In  that  caae,  bilk  of  exchange,  drawn 
in  New  York,  and  payable  in  Massachiuetts,  were  accepted  in 
Massachusetts  for  the  accommodation  of  the  drawer,  and  re- 
turned to  Kew  York,  where  they  were  discounted  at  a  rate  of 
interest  usurious  in  New  York«  Suit  was  brought  against  the 
acceptor  in  Massachusetts  by  the  holder  (the  lender).  Here  it 
will  be  seen  that  while  Massachusetts  was  the  lex  solutionis  of 
the  acceptor's  contract|  New  York  was  the  place  where  the 
money  was  advanced  (locus  considerationis)  and  the  locus  cele- 
brationis of  the  acceptor's  contract.    The  court,  holding  that 

Lane  v.  WatMii«  51  N.  J.  L.  186, 17  Atl.  117 ;  Depaa  o.  Hamphraya,  20  Hart 
(La.)  1;  Holmea  v.  Manning  (Masa.),  19  N.  £.  26;  Akera  v,  Demond,  lOS 
Masa.  818,  823 ;  Stoplea  v.  Nott,  128  K.  Y.  408,  28  N.  £.  516;  Sheldon  v. 
Haztun,  91  K.  Y.  124, 128 ;  Wayne  County  Bank  v.  Low,  81  K.  Y.  568,  ST 
▲m.  Bep.  588 ;  Herohants'  Bank  v.  Griawold,  72  N.  Y.  472,  480,  28  Am.  Bepu 
159 ;  Ciirtia  v.  Leavitt^  15  N.  Y.  9,  86  ;  Pratt  v.  Adama,  7  PaL  Ch.  (N.  Y.) 
615,  632  ;  Balme  v.  Wombough,  38  Barb.  852  ;  Kilgore  v.  Dempeey,  25  Ohio 
St  413,  18  Am.  Bep.  306 ;  Findley  v.  Hall,  12  Ohio,  610  ;  Baacom  v.  Zadilcer, 
48  Neb.  380,  67  N.  W.  148  ;  JoaUn  v.  MiUer,  14  Neb.  91,  15  N.  W.  214 ; 
Olmatead  v.  Mortg.  Co.,  11  Neb.  493,  9  N.  W.  650,  652 ;  Overton  v.  Boltoii» 
9  Heiak.  (Tenn.)  762,  24  Am.  Bep.  367,  374-875  ;  Klinok  «.  Prioe,  4  W.  Vtu 
4,  6  Am.  Bep.  268 ;  U.  S.  Say.  4b  L.  Aaaociation  v.  Soott,  98  Ky.  695,  34  S.  W. 
285  ;  Sonthem  B.  4b  L.  Aaaociation  v.  Harria,  98  Ey.  41, 82  S.  W.  261 ;  Pryaa 
«.  Aaaociation  (Ry.),  41  8.  W.  574 ;  Underwood  v.  Hortg.  Co.,  97  Ga.  288, 
24  8.  E.  847 ;  New  England  Mortg.  Co.  v.  McUnghlin,  87  Oa.  1,  13  a  E.  81; 
Kilcreaae  v.  Johnaon,  85  Ga.  600,  11  S.  E.  870 ;  Martin  v.  Johnaon,  84  Ga. 
481,  10  S.  £.  1092,  8  L.  &  A.  170;  Meroney  v.  B.  &  L.  Aaaociation  (N.  C), 
17  8.  E.  687;  FalU  v.  Say.  ft  L.  Co.,  97  Ala.  417, 13  Sa  25,  27 ;  American 
Mortg.  Co.  V,  Sewell,  92  Ala.  163,  9  So.  148.  A  fifrtiori,  in  the  caaea  .where 
the  locna  eelebrationia,  the  locna  aolntionia,  and  the  locua  oonaiderationia  all 
coincide,  the  law  of  that  State,  not  the  lex  fori,  will  goyem  the  qneation  of 
oanry.  See  Glidden  v.  Chamberiin,  167  Maaa.  486,  46  N.  B.  108 ;  Bowman  v. 
Miller,  25  Gratt.  (Va.)  331, 18  Am.  Bep.  686 ;  Backhonae  v.  Selden,  29  Gratt. 
(Va.)  581  ;  Fant  v.  Miller,  17  Gratt  (Va.)  47 ;  Berrien  v.  Wright,  26  Bark 
(N.  Y.)  208 ;  Pomeroy  v.  Ainaworth,  22  Barb.  118  ;  Maynard  v.  Hall,  92  Wia. 
565,  M  N.  W.  715 ;  Central  Truat  Co.  v.  Burton,  74  Wia.  829,  43  N.  W.  141, 
142  ;  Kennedy  v.  Knight,  21  Wia.  340,  94  Am.  Dec  543 ;  Armiatead  v.  BIythe 
(Miaa.),  20  So.  298 ;  Hnbbell  v.  Morriatbwn  Land  k  Imp.  Co.,  95  Tenn.  58ft, 
32  S.  W.  965 ;  Hart  v.  WiDa,  52  la.  56,  35  Aiu.  Bep.  255;  Lookwood  a. 
Mitchell,  7  Ohio  St.  387,  70  Am.  Dec  78. 
^  103  Maaa.  818. 


§  179  JJBVBIOTJS  OONSIDBBATIOlfak  485 

the  New  Toxk  law  goremed,  said:  '^  When  a  nsniione  or  other 
illegal  ooneideratioii  is  declared  by  the  law  ot  any  State  to  be 
incapable  of  eaetaining  any  valid  contract^  and  all  contracts 
arising  therefrom  are  declared  void,  snch  contracts  are  not  only 
void  there,  but  void  everywhere.  They  never  acquire  a  legal  ex- 
istence. Contracts  founded  on  a  usurious  consideration  in  New 
York  are  of  this  nature.  The  fact  that  the  bills  were  accepted 
in  Boston  and  were  payable  there  does  not  exempt  them  from  this 
operation  of  the  New  York  law.  They  were  mere  ^  nude  pacts  ' 
with  no  legal  validity  or  force  as  contracts  until  a  consideration 
was  paid.  The  only  consideration  ever  paid  was  the  usurious 
loan  made  by  these  plaintiffs  in  New  York.  That,  then,  was 
the  legal  inception  of  the  alleged  contracts.  By  the  New  York 
law  that  transaction  was  incapable  <^  furnishing  a  legal  con- 
sideration; and  so  far  as  the  bills  depend  upon  that^  they  are 
absolutely  void.  The  original  validity  of  such  a  contract  must 
be  determined  by  the  law  of  the  State  in  which  it  is  first  negoti- 
ated or  delivered  as  a  contract."  " 

The  fact  that  usury  is  a  matter  of  the  consideration,  not  d 
the  performance,  of  the  contract,  becomes  more  evident,  if  we 
suppose  the  excessive  interest  to  be  reserved  out  of  the  principal 
sum  at  the  time  of  the  loan,  or  upon  discounting  paper.  It  is 
manifest  in  such  a  case  that  the  subsequeut  execution  of  a  note 
as  security,  whether  made  in  the  same  State  or  elsewhere,  can- 
not affect  the  legality  or  illegality  of  the  original  act.  That  is 
over  and  done  with,  and  its  effect  must  be  determined  by  the 
law  of  the  State  where  the  reservation  is  made,  that  is,  where 

^  Even  in  this  oaae,  it  will  he  obaerTed,  whfle  the  eourt  gives  full  effeet  to 
the  lex  oonndentioniB  as  detennining  the  laatter  of  osury,  the  Iwt  aentenoe 
of  the  extract  above  quoted  raverta  to  the  Mhey  that  the  law  of  New  York 
ahould  govern,  not  becanae  it  is  the  lex  eamnderaiimu^  bnt  becaoae  it  is  the 
lex  eMHraHam\  of  the  contract  It  is  tme  that  the  locos  celebrationis  of  the 
contract  will  naoallj  be  identical  with  the  locos  considerationis  (as  it  was  in 
Akers  v.  Demond),  and  in  such  case,  save  for  the  sake  of  cleamess.  it  is  im* 
material  whether  the  proper  law  is  called  the  lex  celebiationis  or  the  lex  con- 
siderationis. Bnt  these  two  loci  are  not  necessarily  identical,  as  shown  hj  the 
cases  cited  in  note  9,  nupra.  Confusion  most  issvitaUy  arise  if  these  van* 
oos  loci  are  not  kept  dear  and  distfaiet 
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the  money  is  adyancecL^  Yet  the  consideration  for  the  contract 
may  he  exactly  the  same  without  reserving  the  interest  in  ad* 
▼ance.  In  either  case  the  consideration  for  the  promise  to  pay 
is  the  loan  or  forbearance  of  money  at  an  excessiye  rate  of 
interest. 

The  same  principles  goyem  a  note  given  in  renewal  of  a  pre* 
vious  note  or  obligation  to  pay.  The  validity  of  the  first  note 
is  determined  by  the  lex  considerationis,  the  law  of  the  place 
where  the  money  is  advanced;  and  the  validity  of  the  renewal 
note  is  governed  also  by  its  own  lex  considerationis.  But  the 
consideration  for  the  renewal  note  is  the  previous  note,  and  if 
that  is  usurious  and  invalid  by  its  proper  law,  so  should  the  re* 
newal  note  be,  and  vice  versa,^ 

Sometimes  the  parties  conduct  the  negotiations  for  the  loan 
in  one  State,  while  the  money  is  actually  advanced  in  another. 
In  such  cases  a  question  arises  whether  the  law  of  the  former 
or  latter  State  is  to  govern  the  rate  of  interest.  The  considera- 
tion here  supposed  is  not  an  executed  loan,  but  an  executory 
contract  to  loan  the  money  at  a  certain  rate  of  interest.  If 
the  loan  is  to  be  actually  made  in  the  State  where  the  agree- 
ment to  lend  is  entered  into,  there  can  be  no  question  but  that 
the  law  of  that  State  should  control.^^ 

^  Tilden  v.  Blur,  21  Wall  241 ;  Aken  v.  Demond,  108  Maas.  818,  828 ; 
Kilcrease  v.  Johnson,  86  Oa.  600,  11  S.  E.  870 ;  Martin  v.  Johnson,  84  Oa. 
481,  10  S.  E.  1092,  8  L.  R.  A.  170 ;  Buchanan  v.  Bank,  6  C.  G.  A.  88,  56 
Fed.  228,  227  ;  Sheldon  v.  Haxtun,  91  K.  Y.  124.  Bat  see  Dickinson  v. 
Edwards,  77  N.  T.  678,  38  Am.  Bep.  671 ;  Wayne  County  Bank  v.  Low,  81 
N.  Y.  686,  87  Am.  Rep.  588. 

^  Wayne  County  Bank  v.  Low,  81  N.  Y.  666,  87  Am.  Rep.  688  ;  Bowman 
«.  Miller,  25  GratL  (Va.)  881,  18  Am.  Rep.  686.  But  aome  courts,  relying  on 
the  principle  that  a  renewal  note  given  in  exchange  for  a  naurious  note,  after 
purging  the  latter  of  the  ezoeasiTe  interest,  is  good,  hold  that  the  giving  of  a 
renewal  note  in  a  State  by  whose  law  the  interest  carried  by  the  first  usurious 
note  is  not  excessive,  operates  in  the  same  way  to  purge  the  usury  and  to  make 
the  renewal  note  good.  See  Jacks  v.  Nichols,  6  Barb.  (N.  Y.)  88  ;  Sheldon  v. 
Haxtun,  91  N.  Y.  124,  181  ;  De  Wolf  v.  Johnson,  10  Wheat  867.  In  the 
last  case  howerer  there  was  an  actual  reduction  of  interest  upon  the  renewal. 

i«  Martin  v.  Johnson,  84  Ga.  481,  10  S.  E.  1092,  1098,  8  L.  R.  A.  170; 
Staples  V.  Kott,  128  N.  Y.  408,  406-406,  28  N.  K  615 ;  Wayne  County  Bank 
V.  Low,  81  K.  Y.  566,  671,  87  Am.  Repi  688 ;  Berrien  o.  Wright,  26  Barb. 
(N.  Y.)  208. 
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But  if  it  is  expressly  or  impliedly  agreed  that  the  money  is  to 
be  actaally  adranoed  in  another  State,  that  is  to  say,  if  the  ex. 
ecutory  consideration  is  to  be  performed  in  another  State,  the 
validity  of  its  performance  there  most  be  determined  by  the  lex 
solutionis  of  the  consideration  (the  law  of  the  place  where  the 
loan  is  to  be  made).^' 

The  case  of  Hubbell  v.  Morristown  Land  &  Imp.  Go.^*  pre- 
sents a  good  illustration  of  this  principle.  In  that  case  the 
loan  was  originally  agreed  upon  between  Mrs.  Hubbell  and  the 
borrower,  in  Connecticut,  where  Mrs.  Hubbell  was  ^^  summer- 
ing.'' The  borrower  was  a  Tennessee  corporation,  and  it  was 
agreed  that  the  loan  to  be  thereafter  made  should  bear  seven 
per  cent  interest  and  should  be  secured  on  the  corporation's 
land  in  Tennessee.  The  note  evidencing  the  loan  was  drawn  in 
North  Carolina  and  was  made  payable  in  New  Jersey,  where 
Mrs.  Hubbell  lived.  This  note  was  delivered  and  the  money 
acttially  advanced  in  New  Jersey,  in  pursuance  of  the  contract 
to  lend.  By  the  law  of  Tennessee  and  of  New  Jersey  the  con- 
tract was  usurious;  by  the  law  of  Connecticut  and  of  North 
Carolina  it  was  valid.  The  trial  court  decided  that  the  law  of 
New  Jersey  should  govern.  The  Tennessee  Court  of  Chancery 
Appeals  reversed  this  decision,  and  held  in  favor  of  the  Con* 
necticut  law.  This  in  turn  was  reversed  by  the  Supreme  Court 
of  the  State,  which  returned  to  the  law  of  New  Jersey  as  the 
place  where  the  loan  was  finally  consummated. 

u  Habbell  o.  Morristown  Land  &  Imp.  Co.,  95  Tbnn.  686, 82  S.  W.  965 ; 
Sheldon  v,  Haxtnn,  91  N.  Y.  124,  128-129  ;  Baacom  v.  Zediker,  48  Neb.  880, 
67  N.  W.  148  ;  Coad  v.  Home  GatUe  Co.,  82  Keb.  761,  49  N.  W.  757.  But 
see  MoU  v.  Rowland,  85  Mich.  561,  48  N.  W.  638 ;  Soott  v.  Perlee,  39  Ohio 
St  68,  48  Am.  Rep.  421.  Both  of  the  last  two  cases  go  upon  the  theory  that 
the  law  which  the  parties  ''had  in  mind  "  as  goyerning  the  contract  shonld 
control. 

10  95  Tenn.  585,  82  &  W.  966. 
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CHAPTER  XVIIL 

OBLIGATION  AND  INTERPBETATION  OF  CONTRACrS. 

§  180.  Obligatioii  of  a  Ck>ntraot.  —  We  hare  in  tbe  preced- 
ing chapter  considered  the  ''proper  law ''  governing  the  validity 
of  a  contract.  We  will  now  sappose  it  to  be  established  that 
the  contract  is  valid  in  every  particular,  and  will  proceed  to 
examine  the  law  controlling  the  rights,  duties,  and  liabilities  of 
the  parties  under  it. 

The  ''  obligation  "  of  a  contract  is  defined  by  Judge  Story  as 
**  the  duty  to  perform  it."  ^  In  reality,  however,  the  term  has  a 
somewhat  broader  meaning  than  that  ascribed  to  it  by  Story. 
It  implies  a  duty  on  the  part  of  the  promisor  to  perform  the 
contract  in  manner  and  form  according  to  its  terms  or  the  true 
intent  of  the  parties,  and  a  corresponding  right  on  the  part  of 
the  promisee  to  expect  such  a  performance. 

The  ''obligation  of  the  contract,''  as  here  used  (excluding 
matters  of  validity ^  already  discussed),  has  the  same  meaning 
as  is  attached  to  the  same  phrase  found  in  that  clause  of  the 
federal  constitution  which  provides  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  contracts.' 


M 


^  Story,  Confl.  L.  §  266.  He  proceeds  to  describe  it  farther  m  follows  : 
It  may  be  a  moral  obligation,  or  a  legal  obligation,  or  both.  Bat  when  we 
speak  of  obligation  generally  we  mean  legal  obligation,  that  is,  tbe  right  of  per- 
formance which  the  law  confers  on  one  party  and  tbe  corresponding  duty  of 
performance  to  which  it  binds  the  other.  ...  A  contract  may  in  its  nature 
be  pnrely  volantaiy  and  possess  no  legal  obligation.  It  may  be  a  mere  naked 
pact  (nadnm  pactum).  It  may  possess  a  legal  obligation  ;  bat  tbe  laws 
may  limit  the  extent  and  force  of  that  obligation  in  personam  or  in  rem.  It 
may  bind  the  party  personally,  bat  not  bind  his  estate ;  or  it  may  bind  his  es- 
tate and  not  bind  his  person.  This  obligation  may  be  limited  in  its  operation 
or  daration  ;  or  it  may  be  revocable  or  dissolnble  in  certain  fatare  events  or 
under  pecaliar  dreamstances." 

*  Hence^  if  the  qnestiim  in  a  partionlir  case  is  whether  the  point  before  the 
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A  practical  test  therefore  by  which  to  detennine  whether  a 
particular  matter  relating  to  a  contract  coaetitutea  a  part  of  ite 
**  obligation "  or  a  part  of  the  remedy  merely,  is  to  examine 
whether  the  legislature  of  the  State  whose  law  gorenis  the  obli- 
gation of  the  contract  could,  by  enactment  eubsequerU  to  the 
execution  of  the  contract,  make  applicable  to  it  a  law  similar  to 
that  sought  to  be  enforced  in  the  forum.  If  such  a  retroepeo- 
tive  law  passed  in  the  proper  situs  of  the  contract  would  not  im- 
pair its  obligation  nor  violate  the  provision  of  the  constitution, 
the  matter  must  be  held  to  relate  not  to  the  obligation  but  to 
the  remedy,  and  the  lex  fori  will  prevail.  But  if  such  a  retro- 
active law  as  the  lex  fori,  passed  in  the  situs  of  the  contract, 
would  be  unconstitutional  as  impairing  its  obligation,  the  same 
law  in  the  forum  cannot  be  held  to  apply,  the  question  being 
one  of  obligation,  not  of  remedy. 

This  may  be  illustrated  by  the  case  of  Buhe  v.  Buck,'  in 
which  the  court  was  divided  on  the  question  whether  a  pai^ 
ticular  law  of  Missouri  (the  forum)  related  to  the  remedy  or  to 
the  obligation  of  the  contract  in  controversy.  In  that  case,  a 
contract  to  pay  money  was  made  in  Dakota,  to  be  performed 
there,  by  a  married  woman  who  was  allowed  by  the  law  of 
Dakota  to  contract  as  a  feme  sole  and  to  sue  and  be  sued  as 
such.  She  owned  land  in  Missouri  which  the  Dakota  creditor 
sought  to  attach.  By  the  law  of  Missouri,  a  married  woman 
was  competent  to  contract  and  be  sued,  but  her  property  could 
not  be  attaehed.  The  question  therefore  arose  whether  the 
right  to  use  the  particular  remedy  of  attachment  related  to 
the  obligation  of  the  contract  or  to  the  remedy*  If  to  the 
former,  the  law  of  Dakota  must  govern ;  if  to  the  latter,  the  law 
of  Missouri.  The  majority  of  the  court  decided  in  favor  of  the 
law  of  Missouri  (lex  fori),  holding  the  question  to  be  one  of  the 

court  relates  to  the  ohligaticn  of  the  contract  or  to  the  rtnudy,  snoh  as  qnee-^ 
tioDS  relating  to  exemptions,  etc.,  cases  of  like  tort  involving  this  oonstitntional 
provision  will  be  authority  on  the  same  point  as  it  arises  in  private  interna^ 
tional  law.  See  Edwards  v.  Keaney,  96  U.  S.  696 ;  Coffman  v.  Bank,  40  Miss. 
89,  90  Am.  Deo.  811. 

•  124  Mo.  178»  26  L.  B.  A.  178,  note.    See  also  §§  188,  note  8,  20% 

sia 
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remedy;  but  there  was  strong  dissent*  Applying  the  eriterion 
above  mentioned,  it  would  seem  quite  clear  that  the  opinion  of 
the  majority  was  correct.  If,  after  the  execution  of  the  Dakota 
contract,  the  legislature  of  Dakota  had  passed  a  retroactive  law, 
providing  that  no  attachment  should  thereafter  issue  against  a 
married  woman's  property,  but  leaving  untouched  other  reme- 
dies against  her,  it  could  scarcely  be  held  that  this  would  have 
impaired  the  obligation  of  the  contract. 

§  181.  Obligation  of  Contraot  dependent  upon  Intention  of 
Parties.  —  It  is  a  point  to  be  specially  noted  that  the  Migation 
of  a  contract  depends  primarily  upon  the  understanding  and  in- 
tention of  the  parties.  In  this  respect  it  differs  materially  from 
the  element  of  validity. 

In  many  instances  we  need  look  no  further  than  to  the  terms 
of  the  contract  itself  to  ascertain  exactly  what  the  promisor 
has  obligated  himself  to  do.  But  questions  often  arise  which 
were  not  foreseen  by  the  parties  and  for  which  no  provision 
has  been  made  in  the  contract;  as  where  a  bond  or  note  is  given 
which  makes  no  provision  for  the  payment  of  interest  after  ma^ 
turity.  Or  the  contract  itself  may  be  one  wholly  or  in  part 
implied  by  law,  as  in  case  of  the  implied  contract  to  pay  for 
services  rendered,  or  the  contract  of  an  indorser  of  negotiable 
paper. 

In  all  such  cases  the  parties  having  failed  for  one  reason  or 
another  to  express  their  meaning  fully,  the  law  may  presume 
from  the  circumstances  that  they  intend  to  bind  themselves  to 
certain  duties,  and  undertakes  to  fix  the  scope  and  extent  of 
those  duties  accordingly,  as  to  it  may  seem  just,  wise,  and  poli- 
tic. In  such  cases  the  law  does  not  seek  to  override  the  inten- 
tion of  the  parties,  but  merely  to  supply  what  the  parties  have 
left  unsaid.  On  the  contrary,  the  parties  may  override  the 
law  in  respect  to  such  matters  at  any  time,  and  regulate  their 
own  duties  under  the  contract  by  an  express  agreement  to  that 
effect.  In  other  words,  the  ^^  obligation  *'  of  a  contract  (as  here 
used)  is  a  question  of  the  intention  of  the  parties.  If  that  be 
expressed,  it  will  prevail  over  any  rule  of  law;  if  not  expressed, 
an  appeal  must  be  made  to  the  law  to  ascertain  what  the  pre- 
sumed intention  is.    In  determining  the  obligation  of  a  con* 
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tracty  the  maxim  ^'  modus  et  canvenHo  legem  vineunt"  emphati- 
cally applies*^ 

It  follows  therefore  that  it  is  only  necessary  to  ascertain  the 
law  governing  the  obligation  of  a  contract  in  those  cases  where 
its  terms  are  not  sufficiently  explicit  in  themselvee  to  famish  a 
guide  to  the  intention  of  the  parties.  If  the  parties  to  a  con- 
tract desire  their  obligations  to  be  such  as  the  law  of  a  particu- 
lar State  would  prescribe  (whether  their  own  or  a  foreign  State), 
they  may  effect  this  result  in  several  ways.  They  may  express 
in  their  contract  all  the  stipulations  which  would  be  implied  by 
the  law  to  which  they  have  reference,  and  such  express  stipula- 
tions would  prevail  over  the  mere  implications  of  any  system 
of  law.    Modus  et  eonventio  legem  vincunt. 

Or  they  may  accomplish  the  same  result  merely  by  declaring 
their  intention  to  obligate  themselves  in  accordance  with  some 
particular  law.  The  provisions  of  that  law  then  become  as  much 
the  express  stipulations  of  the  contract  as  in  the  former  case. 

If  we  go  a  step  further  and  suppose  that  the  parties  have 
made  no  express  stipulation  at  all  in  their  contract  as  to  what 
law  shall  control  the  obligations  incurred  by  them  in  respect  to 

^  To  this  genend  principle  there  may  he  a  few  ezceptions,  based  on  reasons 
of  public  policy,  or  for  the  protection  of  third  persons  ;  or  where  the  question 
is  one  of  form  rather  than  obligation ;  or  where  the  question  is  one  of  fact 
father  than  of  intention.  Thus,  it  might  be  well  doubted  whether  a  party 
may  make  a  contract^  answering  in  every  respect  to  the  definition  of  a  oego* 
tiable  note,  yet  with  the  understanding  that  it  should  not  be  so  regarded,  that  is, 
if  third  parties  become  interested.  Or  whether  a  party  may  make  a  contract 
under  seal,  and  yet  agree  that  it  should  be  deemed  an  unsealed  instrument.  See 
Warren  v.  Lynch,  6  Johns.  (N.  Y.)  289,  244.  Or  whether  one  may  draw  a 
bill  in  one  State,  and  yet  by  agreement  or  intention  make  it  an  inland  bill  of 
another  State.  In  Strawbridge  v.  Robinson,  5  Gilm.  (III.)  470,  50  Am.  Dec 
420,  it  was  decided  that  this  could  be  done,  but  the  question  there  was  not 
whether  the  bill  was  an  inland  bill,  but  whether  it  should  be  followed  by 
the  same  oonsequenoes  a$if  it  wert  an  inland  bill,  which  is  a  matter  relating 
to  its  MigatUn^  and  dependent  upon  the  agreement  or  intent  of  the  parties. 
The  general  rule  ia  certainly  that  stated  in  the  text. 

No  reference  is  here  made  to  provisions  in  a  contract  which  affect  the  obli- 
gation but  whieh  are  dedaied  vcid.  Hatters  of  voMdUy  hare  been  fully  treated 
in  the  preceding  chapter,  and  we  are  now  confining  our  attention  to  contrscts 
whooe  ralidity  is  unquestioned. 
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matters  about  which  the  contract  itself  is  silent,  bat  that  their 
contemporaneous  declarations  and  all  the  surrounding  circum- 
stances show  that  thej  actually  had  the  law  of  a  particular 
State  in  mind  when  thej  entered  into  the  contract,  it  is  equally 
clear  that  here  also  the  intention  of  the  parties  most  i^  the 
law  which  is  to  determine  the  obligations  incurred  by  them.' 

But,  as  a  matter  of  fact,  it  rarely  happens  that  the  parties 
have  any  specific  law  in  view  when  they  enter  into  a  contract. 
That  their  contract  is  ambiguous  or  has  left  anything  unsaid 
does  not  usually  occur  to  them.  If  it  did,  they  would  gener- 
ally correct  it  at  once,  and  make  explicit  provision  for  the  point 
In  such  cases  it  is  the  part  of  private  international  law  by  its 
own  implications  to  fill  the* gap  in  the  expressed  intention  of 
the  parties  touching  the  governing  law,  just  as  a  kindred  duty 
devolves  upon  the  munieipal  law  of  a  State  in  case  of  a  domestic 
contract  whose  terms  are  not  sufficiently  explicit. 

Let  us  suppose  then  a  contract  made  in  one  State,  to  be  per- 
formed in  another,  and  sought  to  be  enforced  in  a  third.  A 
question  arises  touching  some  obligation  or  liability  of  the  prom- 
isor under  the  contract,  which  is  not  covered  by  its  express 
terms.  The  lex  celebrationis  supplies  one  measure  of  this  im- 
plied obligation;  the  lex  solutionis  another;  and  the  lex  fori  a 
third.  Which  is  to  control?  To  answer  merely  ^'the  law  in  the 
minds  of  the  parties  at  the  time  of  the  contract,''  as  has  been 
said  by  some  of  the  courts,*  does  not  advance  the  inquiry  ma- 
terially, since  we  have  supposed  the  parties  to  have  no  law  actu- 
ally in  contemplation.  We  must  therefore  resort  to  implications 
and  presumptions  founded  upon  the  situs  of  this  element  (the 
obligation). 

Turning  to  the  definition  of  ''obligation,"^  it  will  be  noted 
that  it  involves  in  the  main  the  duty  to  perform  the  contract  It 
is  obvious  therefore  that,  in  the  absence  of  evidence  as  to  the  in- 
tent of  the  parties,  any  doubt  as  to  the  duty  of  the  promisor  in 
respect  to  performance^  so  far  as  it  depends  upon  the  law,  should 

s  See  Jacobi  v.  Credit  Lyonuais,  12  Q.  B.  Dlv.  5S9. 
*  8eeJacob8  9.CreditLyoiinai8,12Q.  B.DiT.  68»,M6;  Briggt «.  LaUiuSi 
30  Kan.  255,  69  Am.  Rep.  546,  18  Pte.  89S. 
«  Ante,  §  ISO. 


§  181       OBUOATION  DSPBHDBirr  ON  INTBNTIOK.  448 

be  governed  bj  tbe  law  of  the  sitos  of  that  peif ormaaoe  (lex  sol* 
Qtionis).  The  almost  ananimoas  current  of  authority  is  to  this 
effect.*    JI  the  contract  is  executed^  not  executory^  or  names  no 

*  Bobinson  v.  Qaeen,  97  Tenn.  445,  3  L.  R.  A.  214, 11  S.  W.  88 ;  Baom 
9.  Birehall,  160  Peno.  St.  164,  24  Atl.  620  ;  Steveiis  v.  Oragg,  89  Ky.  461,  12 
a  W.  775 ;  Hant  9.  Standtit,  15  Ind.  88»  77  Anu  Bee.  79 ;  Rose  v.  Park 
Bank,  20  Ind.  94,  88  Am.  Deo.  806 ;  City  of  Aurora  v.  West,  22  Ind.  88,  85 
Am.  Dec.  413 ;  Odell  o.  Gray^  15  Mo.  337,  55  Am.  Dec  147;  Peck  o.  Mayo, 
14  Vt  38,  39  Am.  Dec  205  ;  Mason  v.  Donsay,  35  111.  424, 85  Am.  Dec  368  ; 
Abt  v.  American  Bank,  159  HI.  467,  4S  N.  E.  856  ;  Shoe  ft  Leather  Bank  •. 
Wood,  142  Mass.  563,  8  N.  E.  758 ;  Emanuel  v.  White,  34  Misk  56,  69  Am. 
Dec.  385 ;  HiberniaNat  Bank  v.  Looombe,  84  K.  Y.  367;  Greenwald  v,  Freese 
(Cal.),  34  Pac  73 ;  Pierce  o.  Indaeth,  106  U.  S.  546 ;  SuperyisoTs  v.  Galbraith^ 
99  U.  S.  214  ;  Coz  v.  United  SUtes,  6  Pet.  172,  203;  Brabston  v.  Gibson, 
9  How.  263  ;  Sturdivant  v.  Bank,  9  G.  C.  A.  256,  60  Fed.  730.  In  only  a  few 
instances  hare  the  courts  adopted  the  lex  celebrationis  as  against  the  lex  sola* 
tionis  in  determining  the  obligation  of  a  contract  admittedly  valid.  These 
hays  been  cases  where  the  inUni  of  the  parties  has  been  supposed  to  point  to 
the  former  Uiw.  One  of  the  most  prominent  examples  is  the  F.nglish  case  of 
Jacobs  V.  Credit  Lyonnais,  12  Q.  B.  Diy.  589.  In  that  case  a  contract  was 
made  in  England  between  two  English  firms,  by  which  one  agreed  to  sell  to  the 
other  twenty  thousand  tons  of  "  Algerian  esparto,"  to  be  shipped  by  a  French 
company  at  an  Algerian  port  on  board  yessek  furnished  liy  the  purehaaers  at 
London,  and  to  be  paid  for  liy  them  in  London  upon  arriraL  It  was  also  agreed 
that  the  purchasers  should  aooept  and  approve  the  esparto  as  put  on  board  in 
Algiers.  The  outbreak  of  an  insurrection  in  Algiers  preyented  the  deliyery  of 
the  entire  amount  of  esparto  contracted  for.  By  the  French  law  (preyailing 
in  Algiers)  the  preyention  of  the  performance  of  a  contract  by  via  major  dis* 
charged  the  promisor.  It  was  otherwise  by  English  law.  The  English  court, 
assuming  Algiers  to  be  the  locus  solutionis  of  the  contract  (which  is  yery  doubt- 
fhl),  neyertheless  held  that  the  English  law  (lex  celebrationis)  should  control, 
on  the  ground  that  that  was  the  law  intended  by  the  parties  to  govern  the  con- 
tract. See  also  Gibson  o.  Ins.  Co.,  77  Fed.  561;  Knights  Templar  Association 
9,  Greene,  79  Fed.  461;  Penn  Mut.  Ins.  Co.  v.  Trust  Co.,  19  C.  C.  A.  286,  72 
Fed.  413.  Perhaps,  however,  the  lex  celebrationis,  not  the  lex  solutionis,  will 
be  the  **  proper  law  **  in  those  cases  where  the  obliffotion  of  the  wnirad  depends 
upon  some  matter  <Af9rm  (not  amounting  to  a  question  of  validity),  as  in  cass 
of  an  oral  contract  enforceable  where  made,  but  upon  which,  under  the  statute 
of  Frauds  of  the /orum,  "  no  action  may  be  brought,"  because  the  contiuct  is 
not  in  writing ;  or  the  case  of  contracts,  enforceable  where  made,  upon  «9i- 
itamped  paper,  to  which  Ihe  lex  fori  on  that  account  refuses  a  remedy,  or  which 
that  law  refiises  to  receive  in  evidence  in  a  suit  thereon.  Ante^  If  ^72,  178 1 
post»  I  210. 


444  OBLIGATION  DBFENDENT  ON  INTENTION.       §  181 

place  of  performance  if  execatory^  the  locus  solationis  and  locoa 
celebrationis  are  identical.  In  such  cases  the  law  of  the  place 
where  the  execatorj  contract  is  made  will  gorern,  not  because  it 
is  the  lex  celebrationis,  but  becanse  it  is  also  the  lex  solutionis. 
If  the  contract  is  executed,  it  is  performed  when  and  where 
made.* 

Thus,  the  question  whether  a  sale  of  a  machine  implies  a 
warranty  of  fitness  for  the  purpose  for  which  it  was  sold  is  a 
matter  relating  to  the  obligation  of  the  contract  of  sale  and 
is  to  be  determined  by  the  law  of  the  place  of  sale  (lex  loci 
contractus).* 

In  Tenant  v.  Tenant^'  the  question  was  whether  a  surety 
might  discharge  himself  by  notice  to  the  creditor  to  sue.  A 
note,  upon  which  the  defendants  were  sureties,  was  delivered  to 
the  payee  in  West  Virginia,  no  place  of  payment  being  men« 
tioned.  Notice  had  been  orally  given  the  payee  by  the  sureties 
to  proceed  at  once  to  sue  the  maker  or  they  would  no  longer  be 
responsible.  By  the  law  of  Pennsylvania,  where  this  suit  was 
brought,  and  where  one  of  the  sureties  resided,  this  notice  served 
to  discharge  the  sureties.  By  the  law  of  West  Virginia,  such 
notice  was  required  to  be  in  writing.  It  was  held  that  the  law 
of  West  Virginia  should  prevail. 

In  Cox  V.  United  States,*  a  bond  was  given  by  a  navy  agent 
at  New  Orleans  and  his  sureties  to  the  United  States,  condi- 
tioned  for  the  faithful  performance  of  his  duties  and  a  true 
accounting  of  all  moneys,  etc.     After  the  agent's  insolvency 

*  See  Meyer  «.  Ricbards,  183  U.  S.  886  ;  Kennebrew  v.  Machine  Co.,  106 
AU.  877,  17  So.  645 ;  Gross  v.  Jordan,  88  Me.  880,  22  AtL  260  ;  Wilson  v, 
Larier,  11  Gratt  (Va.)  477;  Nichols  v.  Porter,  2  W.  Va.  18, 94  Am.  Dec  501; 
Banett  v.  Dodge,  16  R.  L  740,  19  AtL  680;  Griswold  v.  Golding  (Ky.), 
8  S.  W.  586;  Heebner  v,  Ins.  Co.,  10  Gray  (Mass.),  181;  Tenant  v.  Ten- 
ant, 110  Penn.  St  478, 1  AtL  582;  Lewis  v.  Headley,  86  111.  488, 87  Am.  Deo. 
227;  Aymar  v,  Sheldon,  12  Wend.  (N.  Y.)  489,  27  Am.  Dec  187. 

T  Kennebrew  v.  Machine  Co.,  106  Ala.  877,  17  Sa  545.  See  Meyer  su 
Richaids,  168  U.  S.  885 ;  Story,  Confl.  L.  §  264. 

*  110  Penn.  St.  478,  1  AtL  582.  This  is  in  reality  an  instance  of  the  dis* 
charge  of  a  contract  by  operation  of  law,  which  is  a  part  of  the  obligation  of 
the  contract    See  post,  §  190. 

*  6  Pet  172. 
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and  decease^  the  sureties  were  sued  by  the  goyemment.  They 
claimed  that  the  goyemment  was  bound  (in  accordance  with  the 
law  of  Louisiana)  to  diyide  its  action  and  to  take  judgment 
against  each  surety  for  his  share  of  the  sum  due,  since  the  con« 
tract  was  made  in  Louisiana.  But  the  court  held  that  the  seat 
of  goyemment,  Washington,  was  the  true  place  of  performance 
of  the  contract,  and  that  the  liability  of  the  sureties  must  be 
goyerned  by  the  rules  of  the  common  law  preyailing  in  the  Dis* 
trict  of  Columbia^  and  that  each  was  bound  to  the  United  States 
for  the  whole. 

In  Abt  V.  American  Bank,^®  a  draft  was  drawn  in  Illinois  on 
a  New  York  bank  and  was  payable  in  New  York,  The  question 
was  whether  the  draft  should  operate  as  an  assignment  pro  tanto 
of  the  drawer's  funds  in  the  bank  as  against  assignees  of  the 
drawer  under  a  subsequent  deed  of  assignment.  By  the  law  of 
Illinois  a  draft  or  check  did  not  operate  as  an  assignment.  By 
the  law  of  New  York  it  did.  It  was  held  that  the  law  of  New 
York  (lex  solutionis)  should  control. 

In  First  Nat.  Bank  v.  Hall,^  the  defendants,  Hall  and  others, 
agreed  in  Pennsylyania  to  furnish  C  with  certain  money  as  he 
should  need  it  in  his  business.  They  were  to  receiye  a  share  of 
ike  profits  during  the  time  G  retained  the  money,  but  he  was 
to  be  allowed  to  repay  it  at  the  end  of  fiye  years  and  relieye  his 
business.  The  control  was  left  with  C,  and  it  was  expressly 
stipulated  that  the  contract  should  not  be  construed  to  create  a 
partnership  except  as  to  the  profits.  The  business  was  conducted 
in  New  York,  and  the  contract  was  to  be  performed  there.  It 
was  held  that  the  New  York  law  should  determine  whether  this 
constituted  the  defendants  partners,  so  far  as  creditors  were 
concerned.^' 

10  159  IlL  467, 42  N.  E.  8M.  See  alao  National  Bank  of  America  v.  Indiana 
Banking  Co.,  114  BL  483,  2  N.  K.  401. 

u  160  Penn.  St  466,  24  AtL  666. 

1*  It  may  be  well  doabted  whether  this  caae  in  reality  presents  a  matter 
relating  to  the  "  obligation  "  of  the  contract ;  bat  rather  a  qneetion  of  the 
validUy  of  the  provision  that  the  parties  should  not  be  construed  to  be  part* 
ners.  The  result  however  would  be  the  same  in  either  case ;  the  law  of  New 
York,  where  the  contract  was  to  be  performed,  would  controL    If  a  matter  of 
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In  Baldwin  v.  Qny,^  the  defendant,  Ghray,  and  others  owned 
a  boat  as  partners,  the  partnership  liav^ing  been  entered  into  in 
Pennsylvania.  Bait  was  brought  in  Louisiana  to  recover  for  the 
expenses  of  the  boat  while  it  was- in  Louisiana.  In  this  suit,  it 
was  sought  to  hold  Gkay,  one  of  the  partners,  responsible  in 
mAido  for  the  whole  indebtedness  of  the  firm  on  this  account. 
This  was  the  measure  of  his  liability  in  Pennsylvania,  where 
the  contract  of  partnership  was  made;  but  by  the  law  of  Loui- 
siana, where  the  indebtedness  occurred,  each  partner  was  liable 
only  for  his  share.  It  was  held  that  the  law  of  Louisiana  (the 
lex  celebrationis  et  solutionis  of  the  indebtedness)  should  con- 
trol. Speaking  of  the  effect  of  the  Pennsylvania  law,  the  court 
said :  '^  This  law  governs  the  obligations  of  the  partners  with 
each  other,  but  not  with  third  persons.  It  can  no  more  affect 
the  rights  of  those  who  contract  with  them  in  a  different  country 
than  particular  stipulations  between  the  partners  could.  The 
contract  entered  into  in  the  case  before  us  was  made  in  this  State 
and  must  be  regulated  by  the  lex  loci  contractus." 

These  illustrations  will  suffice  to  show  the  application  of  the 
general  principles  by  which  is  determined  the  ^^ proper  law'' 
governing  the  obligation  of  a  contract.  In  the  succeeding  seo* 
tions  we  will  examine  more  particularly  some  of  the  more  im- 
portant classes  of  contracts.  Though  the  same  general  principle 
runs  through  them  all,  namely,  that  in  the  absence  of  evidence 
of  a  different  intent  the  lex  aolutianis  of  the  contract  determines 
its  obligation  and  the  autit^s  and  liabilities  of  the  promisor,  it 
is  not  always  easy  to  apply  the  principle  to  particular  casea. 
The  various  contracts  to  be  discussed  are  (1)  Negotiable  instru- 
ments; (2)  Contracts  calling  for  interest;  (3)  Covenants  con- 
tained in  conveyances  of  land. 

§  182.  Negotiable  Inatruments  —  Bfaker's  or  Acceptor's 
Contraot. —  The  questions  that  arise  touching  the  obligations 
of  the  maker  of  a  note  or  the  acceptor  of  a  bill  are  generally  of 
a  different  order  from  those  presented  with  respect  to  the  obli« 

validity,  it  is  a  validity  affeotiiig  the  perfonoanoe  of  the  oontraet,  nannelyt  tha 
aatabliahment  of  a  partnerahip  in  New  York. 

»  41fartK.s.<La.)lM,16Aiii.Deciee.  B«t8aeKiiiga.flarria»e8N.7. 
S4, 36  Am.  Bepi  li8 ;  ante,  1 16& 
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gations  of  the  indoner  or  drawer,  and  they  will  be  treated  sep- 
arately for  this  reason,  not  becaose  there  is  any  great  difference 
in  the  general  principles  applicable.  In  either  case  the  leading 
role  for  the  determination  of  the  proper  law  still  holds  good. 
The  lex  sohUionis  of  the  particular  contract  in  general  con« 
trols  its  obligation.  We  have  already  considered  at  some  length 
the  roles  by  which  the  locas  solutionis  of  the  maker's  or  in- 
dorser's  contract  is  fixed,  and  the  reader  is  here  advised  to  turn 
back  to  that  discussion.^ 

The  question  whether,  as  to  the  maker,  a  note  is  negotiable, 
and  hence  whether  or  not  the  maker  may  plead  against  a  bona 
fide  holder  equities  existing  between  himself  and  the  payee 
arising  before  notice  of  the  transfer,  is  to  be  decided  in  accord* 
ance  with  the  law  of  the  place  where  the  note  is  payable,  though 
it  is  indorsed  or  the  suit  is  brought  in  another  State.' 

And  if  the  maker  or  acceptor  of  a  note  or  bill  should  urge 
his  right  to  plead  defenses  against  the  holder  on  the  ground 
that  the  holder  is  not  a  purchaser  far  valuey  the  lex  solutionis 
of  the  note  or  bill,  not  the  law  of  the  place  where  the  holder 
acquired  his  title,  will  govern  the  question.*  Thus,  in  Wood- 
ruff V.  Hill,^  a  negotiable  note  was  made  and  payable  in  Mas* 
sachusetts,  but  was  indorsed  in  another  State^  the  ind<»8ee 
receiving  the  note  from  the  payee  in  satisfaction  of  a  pre-exist* 
ing  debt.  By  the  law  of  the  State  where  the  indorsement  was 
made  a  note  indorsed  for  a  pre-existing  debt  did  not  constitute 
the  holder  a  purchaser  for  Talne.  By  the  law  of  Massachusetts 
(lex  solutionis)  it  did.  In  a  suit  by  the  indorsee  against  the 
maker,  it  was  held  that  the  Massachusetts  law  must  determine 

1  Ante,  §S  164,  165. 

s  Wilson  V.  Luier,  11  Qratt  (Va.)  477;  Hall  v.  Blake,  IS  Mtae.  16S; 
Stevens  v.  Gregg,  89  Ky.  461,  18  8.  W.  776 ;  Bwrett  9.  Dodge,  16  S.  L  74)0^ 
19  AtL  580;  Harrison  v,  Edwards,  12  Yt.  648,  86  Am.  Dec.  364 ;  City  of 
Aaron  vi  West,  28  ImL  88,  85  Am.  Dee.  418 ;  Roue  v.  Park  Bank,  80  Ind. 
94,  88  Am.  Dec  806;  Odell  v.  Qiay,  15  Mo.  887,  55  Am.  Dec  147;  Emaaael 
«.  White,  84  Miss.  66,  69  Am.  Dec  885 ;  Bimbston  v.  Gibson,  9  How.  868; 
Sopernsors  «.  GalbrAith,  99  U.  8.  814. 

a  Woodruff  v.  Hill.  116  Mass.  810 ;  Woodson  v.  Owens  (Misk),  18  So.  807; 
Webster  V.  Howe  lladUBe  Co.,  64  Conn.  89*»  S  AtL  481 

«  116  Masa  Sia 


448  OBLIQATIOK  OF  HAKBB  OB  AOOKPTOB*         §  182 

whether  the  holder  was  a  holder  for  yalae ;  that  is,  whether  the 
maker  was  bound  under  his  contract  to  pay  him  the  money  at 
all  events. 

In  Phipps  V.  Harding,*  the  plaintifib  in  error  indorsed  a  note 
in  Wisconsin  for  the  accommodation  of  the  maker,  the  note 
being  delivered  and  payable  in  Massachusetts.  By  the  general 
commercial  law^  as  laid  down  by  the  United  States  Supreme 
Court  (and  binding  upon  the  federal  courts) ,  accommodation 
indorsers  were  to  be  regarded,  not  as  indorsers,  but  as  joint 
makers  of  the  note,  and  as  such  not  in  general  entitled  to  notice 
of  dishonor.  But  the  law  of  Massachusetts  (lex  solutionis)  pro* 
vided  that  ^'all  persons  becoming  parties  to  notes  payable  on 
time,  by  signature  on  the  back  thereof  shall  be  entitled  to 
notice  of  non-payment  thereof  the  same  as  indorsers.''  Upon 
suit  brought  in  the  federal  court  of  Wisconsin  against  the  ac- 
commodation indorsers,  it  was  held  that  the  Massachusetts  law 
should  control,  and,  though  joint  makers  of  the  note,  they  were 
entitled  to  notice  of  dishonor. 

The  maker's  right  to  days  of  ^roi^  and  the  nature  and  ex- 
tent of  that  right,  will  also  be  governed  by  the  lex  solutionis  of 
the  maker^s  contract.* 

If  a  note  or  bill,  drawn  and  payable  in  one  State,  is  indorsed 
in  another  to  an  indorsee,  the  indorsement  not  operating  to 
toansfer  the  title  to  the  indorsee  by  the  law  of  the  place  of 
transfer,  but  transferring  it  fully  under  the  lex  solutionis  of  the 
contract  of  the  defendant  (the  maker,  acceptor,  drawer,  or  prior 
indorser),  it  is  a  mooted  question  whether  the  right  of  the  in- 
dorsee to  sue  the  defendant  is  a  part  of  the  obligation  of  the 
defendant's  contract,  or  is  to  be  governed  by  the  proper  law  of 
the  indorsement  under  which  the  holder  claims  title,  that  is,  by 
the  law  of  the  place  where  that  indorsement  is  made.     On  the 

•  17  0.  C.  A.208,  70F6d.468.  8«e  Uwienoe  v.Bassett,  6  All0D(]CMa), 
140. 

*  Pierce  v,  Indseth,  100  U.  8.  646,  550 ;  Scadder  v.  Bank,  91  U.  8.  406, 
412 ;  Brown  v.  Jones,  125  Ind.  875,  25  N.  £.  452 ;  Stebbine  v.  Leowolf, 
8  Oosh.  (Mms.)  187;  Bryant  v.  Edson,  8  Yt  825,  80  Am.  Dee.  472;  Aymar 
V.  Sheldon,  12  Wend.  (N.  T.)  489, 444,  27  Am.  Dec  187 ;  Bowen  v.  Newell 
18N.T.  890,  64  Am.  Deo.  550. 
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one  handy  it  is  urged  that  the  general  rule  is  that  the  yalidity 
and  effect  of  an  executed  contract  of  transfer  or  indorsement  is 
governed  by  the  law  of  the  place  where  snch  transfer  is  made. 
On  the  other  hand,  it  is  argued  that  the  maker^  acceptor,  drawer, 
or  prior  indorser  (the  defendant)  has  undertaken  to  pay  to  the 
payee,  or  such  persons  as  he  may  name  in  accordance  with  the 
law  with  reference  to  which  he,  the  defendant,  contracts  (the 
lex  solutionis  of  the  defendant's  contract),  and  that  the  mere 
accident  that  the  indorsement  to  the  holder  is  made  abroad  under 
a  different  law  should  not  affect  the  defendant's  obligation  to 
pay  according  to  his  agreement. 

In  Bradlaugh  v.  De  Kin,^  a  bill  was  drawn  in  Brussels  on  the 
defendant  in  London,  and  there  accepted  by  him.  It  was  after- 
wards indorsed  by  A  in  Brussels  to  G,  and  by  G  in  Paris  to  D, 
and  by  D  to  E,  who  in  Paris  indorsed  it  in  blank  to  the  plain- 
tiff, a  resident  of  London.  The  law  of  France,  where  the  bill 
was  indorsed  to  the  plaintiff,  required  that  the  indorsement  of  a 
bill  or  note  should  be  dated  and  should  express  the  value  re- 
ceived and  the  name  of  the  indorsee  ;  and  that  if  the  indorse- 
ment  failed  to  comply  with  these  requirements,  it  should  not 
operate  as  a  transfer  of  the  bill,  but  only  as  an  authority  to  col- 
lect. By  the  law  of  England  (the  lex  solutionis  of  the  acceptor's 
contract)  a  blank  indorsement  operated  to  transfer  title  to  the 
bill.     The  court  held  that  the  law  of  France  should  govern.* 

On  the  other  hand,  in  Lebel  v.  Tucker,'  a  bill  of  exchange, 

V  L.  R.  6  0.  P.  478  (Excheqner  Chamber). 

*  The  same  result  was  reached  in  Trimbey  v.  Vignier,  1  Bing.  N.  o.  151, 
27  E.  G.  L.  336,  the  circumstanoes  of  which  were  ideDtical,  except  that  the 
instrnment  sued  on  was  a  note,  the  miker  of  which  was  the  defendant.  See 
also  Hibernia  Nat  Bank  v.  lACombe,  84  N.  Y.  867,  876. 

*  L.  R.  8  Q.  B.  77.  See  also  Eyerett  v.  Yendryes,  19  N.  Y.  486,  where  it 
was  the  drawee  of  the  bill  who  was  sued.  There  the  bill  was  drawn  in 
New  Oranada  and  there  indorsed  in  blank,  bnt  was  payable  in  New  York, 
where  the  drawee  resided.  The  drawee  refosed  to  accept,  and  the  indorsee 
sued  the  drawer  in  New  York.  The  law  of  New  Oranada  touching  indorse- 
ments was  similar  to  the  French  law  mentioned  in  Bradlaugh  v.  De  Bin,  tupra. 
It  ?ras  held  that  New  York  was  the  locus  solutionis  of  the  drawee's  contract, 
and  that  the  law  of  New  York  should  goyem  the  ri^t  of  the  holder  to  sue  tiM 
drawee. 
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drawn,  accepted,  and  payable  in  England,  was  indorsed  in  France. 
The  circumstances  were  praeticallj  the  same  as  in  Bradlaugh 
If.  De  Bin,  8upra.  Bat  the  oourt^  taking  the  view  that  it  was 
a  matter  relating  to  the  obligation  of  the  acceptor's  contract^ 
held  that  it  was  goremed  bj  the  English,  not  the  French,  law. 

Much  may  be  said  in  favor  of  either  riew.  It  is  believed, 
however,  that  the  sounder  doctrine  is  that  enunciated  in  Brad- 
laugh  V.  De  Bin,  supra.^^ 

§  183.  Same  —  Obligation  of  Zhawor's  or  Xndoraor's  Con* 
traot.  —  We  have  seen  in  a  preceding  section,^  that  much 
doubt  has  been  expressed  whether  the  loons  solutiania  of  the 
executory  contract  of  the  drawer  of  a  bill  or  the  indorser  of  a  bill 
or  note  is  the  place  where  the  bill  or  note  is  payable,  or  whether 
it  is  identical  with  the  locus  eeldmxHaniU  of  the  drawer's  or  in- 
dorser's  contract.  It  was  there  stated  that  the  better  view  was  that 
the  locus  solutionis  of  the  drawer's  or  indorser's  contract  is  tho 
place  where  the  bill  or  note  is  payable.  The  important  fact  to  be 
here  noted  is  that  the  difference  of  opinion  exists.  Hence  it  is 
no  rebuttal  of  the  general  rule  that  the  lex  solutionis  governs  the 
obligation  of  his  contract  to  find  some  of  the  courts  holding 
that  the  obligations  of  the  drawer  or  indorser  are  governed  by 
the  law  of  the  place  where  the  instrument  is  drawn  or  indorsed, 
while  others  hold  them  to  be  governed  by  the  law  of  the  place 
where  the  instrument  is  payable.  The  principle  of  both  lines 
of  decision  is  the  same:  the  lex  solutionis  of  the  drawer's  or  ao- 
ceptor's  contract  is  to  govern.  The  conflict  arises  in  respect  to 
what  is  the  locus  solutionis.  This  question  has  been  already 
discussed  in  the  section  above  alluded  to.  We  shall  here  there- 
fore, for  the  most  part,  treat  the  locus  solutionis  of  the  drawer's 
or  indorser's  contract  indifferently  as  either  identical  with  the 
locus  celebrationis  of  that  contract  or  identical  with  the  locus 

^  For  ezunple,  if  the  fiMsts  of  Lebol  v.  Tacker  had  been  i«vened»  and  the 
bill  had  bean  aooeptad  in  Fimnoe  and  payahla  then,  the  indorsee  daiming 
imder  an  indonement  made  in  Englaad,  the  doctrine  of  Label  v,  Tneker  woold 
have  neoeeiitated  the  indorsee's  aaeertaaning  the  law  of  Franoe  before  he  took 
tbebiU.  This  woold  aerioody  interfile  with  tiMDflgotialMlitf  of  foiei^ 
and  notes. 

1  Ante,  I  l«fi. 
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Bolotionis  of  the  bill  or  note,  according  as  the  particalar  de- 
cisions mentioned  take  one  or  the  other  view*  The  purpose 
here  is  merely  to  show  that  the  lex  solutionis  gorems. 

In  Baxter  Nat.  Bank  v.  Talbot,'  snit  was  brought  in  Massa- 
chasetts  against  the  indorser  of  a  note  indorsed  in  blank  in 
Vermont  iko  the  plaintiff.  At  the  time  of  the  indorsementi  there 
had  been  an  oral  agreement  between  the  indorser  and  indorsee 
(the  plaintiff)  that  the  former  should  not  be  liable,  save  to  the 
extent  of  a  certain  fund  under  his  control.  Bj  the  law  of  Massa- 
chusetts (lex  fori),  evidence  could  not  be  introduced  of  this  oral 
agreement  to  vary  the  liability  imposed  by  the  indorsement. 
By  the  law  of  Vermont,  a  contract  of  indorsement  was  not  an 
absolute  one,  but  was  dependent  upon  the  understanding  of  the 
parties,  which  might  be  proved.  It  was  urged  that  the  question 
was  one  of  evidence  to  be  controlled  by  the  lex  fori,  but  the  court 
held  it  to  be  part  of  the  obligation  of  the  indorser's  contract,  to 
be  controlled  by  the  law  of  Vermont.' 

With  respect  to  the  "proper  law'*  governing  presentment, 
notice  of  dishonor,  protest,  and  other  acts  of  like  kind,  ordi- 

>  154  Mass.  218,  28  N.  E.  168. 

'  Id  Downer  v.  Chesebroagh,  86  Conn.  89,  4  Am.  Rep.  29,  a  very  similar 
ease,  the  oonrt  decided  in  favor  of  the  lex  fori,  and  yet  it  is  believed  both 
decisions  are  correct  In  Downer  o.  Cbesebrongh,  supra,  an  action  was 
brought  in  Gonnecticnt  against  the  indorser  of  a  note,  made  and  indorsed  in 
New  York  and  payable  there,  it  having  been  orally  agreed  between  the  in- 
dorser and  indorsee  that  the  indorsement  was  only  for  collection.  By  the 
Few  York  law  parol  evidence  of  this  agreement  was  not  admissible ;  by  the 
law  of  Gonnecticnt,  it  was.  The  court  held  that  the  Connecticut  law  (lex 
fori)  should  control,  on  the  ground  that  it  was  a  matter  of  evidence  pertaining 
to  the  remedy. 

If  we  apply  to  these  two  cases  the  criterion  mentioned  ante,  §  180,  as  the 
test  by  which  to  ascertain  whether  a  particular  matter  relates  to  the  obliga- 
tion of  the  contract  or  to  the  remedy,  it  will  be  found  that  these  cases,  con- 
flicting as  they  appear,  are  both  correctly  decided.  This  test  is  the  inqniiy 
whether  the  lex  solutionis  might  retroactively  be  altered  to  the  form  of  the 
lex  fori  without  impairing  the  obligation  of  the  contract  under  the  federal 
eonstitntton.  If  it  could  not  be  so  altered  constitutionally,  the  matter  relatea 
to  the  obligaUon  of  the  contract.  Such  would  seem  clearly  to  be  the  case, 
under  the  dreumstances  supposed,  in  Bank  «.  Talbot,  supra.  If  the  lex  solu- 
tionis could  oonstitntionally  be  so  altered,  the  matter  relatea  to  the  rewudif;. 
Such  would  seem  to  be  equally  clearly  the  case  in  Downer  v,  Ckesefarough. 
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narily  done  at  the  time  and  place  when  and  where  payment  is 
expected  to  he  made,  the  courts  for  the  most  part  agree  that  the 
law  of  the  place  where  the  hill  or  note  is  payable  shall  govern. 

In  Rothschild  t^.  Carrie,^  a  bill  was  drawn  in  England  on  a 
French  honse,  and  was  accepted  and  made  payable  there.  The 
payee  >(the  defendant)  indorsed  the  bill  in  England  to  the  plain- 
tiff. The  bill  was  dishonored  at  maturity,  of  which  the  defend- 
ant was  notified  according  to  the  law  of  France,  but  not  in 
accordance  with  the  law  of  England.  The  court  held  the  notice 
sufScient  to  charge  the  indorser.* 

So,  in  Hirschfield  v.  Smith,*  a  bill  was  drawn  in  England 
payable  to  the  drawer's  order,  directed  to  and  accepted  by  the 
drawee  in  France,  payable  in  France  and  indorsed  by  the  drawer 
to  the  defendant  in  England,  who  indorsed  it  to  the  plaintiff  in 
England.  The  bill  was  presented  and  dishonored,  notice  of 
which  was  given  the  defendant  in  accordance  with  the  laws  of 
France,  though  not  within  the  time  required  by  English  law* 
It  was  held  that  the  French  rule  should  govern. 

In  Brown  v.  Jones,^  a  bill  was  drawn  in  Indiana  upon  a  party 
in  Illinois  and  made  payable  there.  The  drawer  indorsed  the 
bill  to  the  plaintiff.  It  was  dishonored,  and  notice  thereof  was 
sent  to  the  drawer  and  indorser  within  the  time  permitted  by 
Illinois  law,  but  not  by  the  law  of  Indiana.  It  was  held  that 
the  law  of  Illinois  should  control. 

In  all  of  these  cases  a  liability  was  sought  to  be  enforced  by 
the  ultimate  holder  of  the  bill  or  note  against  the  drawer  or  in- 
dorser, not  by  an  intermediate  indorser  against  a  prior  indorser. 
The  same  principle,  however,  should  control  in  the  latter  case, 
and  the  lex  solutionis  of  the  bill  or  note  (not  of  the  prior  in« 
dorser's  contract)  should  govern. 

Thus,  in  Home  v.  Bouquette,*  a  bill  of  exchange  was  drawn 

«  1  Q.  B.  48,  1  Ad.  k  El.  N.  8.  48. 

'  See  also  Roaqaette  p.  Ovennann,  L.  R.  10  Q.  B.  525 ;  Wooley  v.  Lyon, 
117  HI.  244,  57  Am.  Bep.  807;  Gay  v.  Rainey,  89  IlL  221,  81  Am.  Rep.  76; 
Briggs  V.  Latham,  86  Kan.  255,  59  Am.  Rep.  546, 18  Pac.  898  ;  Carnegie  Steel 
Co.  V.  Construction  Co.  (Tenn.),  88  S.  W.  102  v  Stnbbe  v.  Colt,  80  Fed.  417. 

•  L.  R.  1  C.  P.  840. 

V  125  Ind.  875,  25  N.  E.  452.    See  also  Pierce  v.  Ia«lseth,  106  U.  S.  546. 

8  8  Q.  B  IKv.  514,  28  Eng.  Rep.  424. 
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in  England  upon  a  Spanish  house,  payable  in  Spain.  It  was 
indorsed  in  England  by  the  defendant  to  the  plaintiff,  who 
indorsed  it  in  Spain  to  M,  a  resident  of  Spain.  Acceptance 
having  been  refused  in  Spain,  a  delay  of  twelve  days  occurred 
before  M  wrote  to  notify  the  plaintiff  of  the  dishonor.  On  the 
receipt  of  this  notice  the  plaintiff  at  once  notified  the  defendant. 
By  the  law  of  Spain,  no  notice  of  dishonor  by  non-acceptance 
was  required.  Immediate  notice  was  demanded  by  the  law  of 
England.  The  defendant  pleaded  want  of  due  notice,  but  the 
court  held  the  plaintiff  entitled  to  recover.* 

In  Musson  v.  Lake,^  a  bill  was  drawn  in  Mississippi  upon  a 
firm  in  Louisiana.  It  was  indorsed  by  Lake  in  Mississippi, 
and  was  protested  by  a  notary  in  Louisiana  for  non-payment. 
The  protest  did  not  show  that  the  bill  itself  had  been  exhibited 
when  the  demand  was  made  upon  the  drawee,  as  the  law  of 
Mississippi  (but  not  that  of  Louisiana)  required.  The  court 
took  the  view  that  Mississippi  was  the  locus  solutionis  of  the 
indorser's  contract,  and  held  that  that  law  should  govern  the 
effect  of  the  presentment.  It  is  believed  that  the  better  view 
would  be  that  the  law  of  Louisiana,  as  the  lex  solutionis  of  the 
bill,  should  control  such  questions  as  this;  for  with  reference 
to  matters  connected  with  the  payment  of  the  bill  or  note  at 

*  In  this  caae,  however,  the  court  did  not  rest  iti  deoiuon  clearly  upon  the 
ground  that  the  lex  solutionis  of  the  bill  should  govern  the  obligation  of  the 
defendant  indorser's  contract,  though  it  is  believed  the  ruling  amounts  to 
this.  It  was  placed  upon  the  ground  that  the  liaUlity  of  the  plaintiff  upon 
his  Spanish  indorsement  to  M,  was  to  be  measured  by  the  law  of  Spain ;  that 
he  was  responsible  to  M  notwithstanding  the  delay  in  the  notice  of  non-accept- 
ance ;  and  that  since  the  plaintiff  had  paid  value  to  the  defendant  for  the 
bill,  and  had  himself  been  legally  made  liable  upon  it,  he  was  entitled  to  look 
to  the  defendant  for  indemnity.  If  M,  instead  of  looking  to  the  plaintiff,  had 
proceeded  at  once  against  the  defendant  in  this  case,  the  decision  leaves  it 
entirely  unsettled  what  law  would  have  been  applicable.  It  would  seem  the 
better  and  safer  rule  that  the  lez  solutionis  of  the  bill  or  note  should  control 
in  all  such  cases,  thus  making  the  same  law  the  measure  of  the  liability  of  all 
the  indorsers,  no  matter  where  they  indorsed. 

^  4  How.  262.    See  also  Slocum  o.  Pomery,  6  Or.  221 ;  Powers  v.  Lynch, 
8  Mass.  77;  Aymar  v.  Sheldon,  12  Wend.  (N.Y.)  489,  27  Am.  Dec.  187; 
Hunt  V.  Standart,  15  Ind.  88,  77  Am.  Dec.  79;  Douglas  v.  Bank,  97  Tenn 
188»  86  S.  W.  874. 
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mafcarity,  protest,  dishonor,  etc.,  all  the  parties  should  he  pre- 
sained  to  have  in  mind  the  law  of  the  place  of  payment,  regard- 
less of  the  situs  of  their  individual  collateral  contracts.  ^^ 

Nor  is  there  any  reason  to  presume  that  the  parties  hare  in 
mind  any  other  law  as  determining  questions  of  their  general 
liabiHty,  at  least  if  we  suppose  that  the  place  of  performance  of 
the  indorser's  contract  is  the  place  where  the  hill  or  note  is 
payable.  In  inquiries  relating  to  such  questions,  as  whether 
or  not  the  indorser  is  liable  primarily  and  tmmediatelpf  or  only 
after  due  diligence  has  been  used  to  induce  the  maker  or 
acceptor  to  pay,  the  subject  of  the  inquiry  is  the  obligation  of 
the  indorser's  contract,  which  is  to  be  controlled  by  the  lex 
solutionis  thereoi^' 

S  184.  Obligation  to  Pay  Interaat.  —  If  a  contract  to  pay 
money  makes  no  mention  of  interest,  or  though  calling  for 
'^ interest''  names  no  rate  at  which  it  shall  be  paid,  it  is  well 
settled  that  the  obligation  to  pay  interest  on  the  amount 
is  govemed  by  the  lex  solutionis  of  the  contract,  unless  the 

u  Scadder  v.  Bank,  91  U.  S.  iOS,  412. 

^  Whether  the  Iocob  eolationifl  of  the  indonei^e  oontract  is  the  plaoe  when 
the  bOl  or  note  is  payable,  or  the  place  where  the  indoraement  is  made,  is  a 
mooted  question,  though  the  former  view  is  preferahle.  See  aute^  {  165.  It 
so  happens  that  the  cases  which  have  so  far  dealt  with  the  particnlar  inqoiry 
mentioned  in  the  text  have  taken  the  latter  view,  and  have  therefore  held 
that  the  law  of  the  plaoe  of  indonement  controls  the  steps  to  be  taken  against 
the  maker  or  acceptor  before  forcing  the  indorser  to  pay.  Hant  o.  Standart, 
16  Ind.  88,  77  Am.  Dec.  79;  Bose  v.  Park  Bank,  20  Ind.  94,  88  Am.  Dec 
806  ;  Nichols  v.  Porter,  2  W.  Ya.  18,  94  Am.  Dec  601 ;  Williams  v.  Wad% 
1  Met.  (Mass.)  82.  See  Toang  v.  Harris,  14  B.  Mon.  (Ky.)  656,  61  Am. 
Dec.  170;  Carlisle  v.  Chambers,  4  Bush  (Ky.),  272,  96  Am.  Dec  804.  In 
Bose  V,  Park  Bank,  jupni,  a  note  made  in  Indiana  was  payable  in  Kew 
York,  and  was  indorsed  in  both  States.  By  the  law  of  Indiana,  an  indorser 
could  not  be  sued  nntil  after  suit  was  brought  against  the  maker.  The 
Indiana  courti  adopting  the  theory  that  the  loci  solutionis  of  the  indorsers* 
contracts  were  the  places  where  they  were  made,  held  that  as  to  the  New  York 
indorsers  the  law  of  New  York  should  govern,  while  as  to  the  Indiana  in* 
dorsers  the  law  of  that  State  should  prevail.  This  view,  it  will  be  observed, 
throws  npon  the  holder  the  burden  not  only  of  ascertaining  the  hw  of  each 
particular  place  of  indorsement,  but  of  ascertaining  also  the  pUaee  of  such  in- 
dorsement at  his  periL  This  doctrine  certainly  tends  to  hamper  the  utgoti^ 
Inlity  of  paper. 
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parties  cleftrlj  contxmoted  with  leferenoe  to  the  law  of  another 
State.  ^ 

The  same  principle  applies  whether  the  claim  of  interest  is 
made  against  the  maker  of  a  note  or  acceptor  of  a  hill,  or 
whether  it  be  made  against  the  indorser  or  drawer.  Bat  here 
again  mnst  be  noted  the  line  of  cleavage  amongst  the  an* 
thorities  as  to  what  is  the  locus  solutionis  of  the  indorser's  or 
drawer's  contract.  Some  of  the  cases  hold  that  interest  is  to  be 
computed  against  the  drawer  or  indorser  according  to  the  law 
of  the  place  where  the  bill  is  drawn  or  the  indorsement  is 
made  ;  '  while  others  haye  held  that  the  interest  in  such  cases 
is  to  be  computed  according  to  the  law  of  the  place  where  the 
bill  or  note  is  payable.  The  latter  is  beliered  to  be  the  better 
riew.* 

A  somewhat  different  question  arises  in  cases  where  a  certain 
rate  of  interest  is  lawfully  reserved  in  the  contract  in  accordance 
with  its  lex  celebrationisi  payable  until  maturity,  no  provision 
being  made  for  interest  q/ter  maiturUy,  If  in  such  case  we 
suppose  the  lex  solutionis  of  the  contract  to  authorise  a  differ- 
ent  rate  of  interest  from  that  expressly  reserved  in  the  contracti 
it  becomes  important  to  ascertain  which  law  shall  govern  the 
interest  after  maturity.  The  parties  having  shown  their  in- 
tention to  contract  for  interest  under  the  law  of  the  place  where 
the  contract  is  made^  that  law  should  govern  also  as  to  the 

1  Coghlan  v.  B.  R.  Co.,  142  U.  S.  101;  SeotlMid  Goanty  v.  Hill,  182  U.  & 
107, 117;  l4ttiiiae  9.  Bariiet^  S  Wheat  101 ;  KAVuiaagh  v.  Daj,  10  R.  I.  898» 
14  Am.  Bep.  091 ;  Peek  v.  Majo,  14  Vt  8S,  89  Am.  Dec  205 ;  Crawford  v. 
Bank,  0  Ala.  12,  41  Am.  Dec.  88 ;  Morris  v.  Wibaax,  159  IlL  027,  48  N.  £. 
S87;  Stickney  v,  Jordan,  58  Me.  100,  4  Am.  Bep.  251 ;  Satro  Tannel  Co.  v. 
Mining  Co.,  19  Nev.  121,  7  Pac  271,  278 ;  Stepp  v.  AaMciation,  87  &  C. 
417,  10  S.  E.  184 ;  Cooper  v.  Sandford,  4  Teig.  (Tenn.)  452,  20  Am.  Dec 
239  ;  Ayer  v,  Tilden,  15  Gray  (Mass.),  178,  77  Am.  Dec  855  ;  Conaeqna  v. 
Fanning;  8  Johns.  Ch.  (N.  T.)  587,  010 ;  Fanning  v.  Conaeqna,  17  Johna. 
(N.  T.)  511,  8  Am.  Dec  442 ;  Seofiiild  «.  Day,  20  Johns.  102 ;  Oibba  v.  Frs- 
mont,  9  Exch.  24 ;  Cooper  v.  Barl  of  WaldegimTe,  2  Bear.  282,  284. 

s  Gibba  v.  Fremont^  9  Ezeh.  24;  Crawford  v.  Bank,  0  Ala.  12,  41  Am. 
Dec  88. 

•  Peek  V.  liayo»  14  Yt  88,  89  Am.  Dec  205 ;  Mnlini  v.  Moiriib  >  Ban 
(Pena.),  85.    See  ante,  1 105. 
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anmentioned  interest  after  maturity.^  But  if  the  rate  of  in- 
terest legally  agreed  upon  before  maturity  is  that  of  the  place 
of  perfcrmanc^i  the  latter  law  will  govern  interest  falling  due 
after  maturity.* 

In  Scotland  County  v.  Hill/  a  Missouri  county  issued  bonds 
payable  in  New  York,  with  coupon  notes  attached  representing 
interest^  also  payable  in  New  York.  The  contract  was  silent 
upon  the  point  whether  or  not  the  coupon  notes  should  tliem- 
selves  bear  interest.  It  was  held  that  the  New  York  law  (lex 
solutionis),  not  that  of  Missouri,  should  govern  as  to  the  charg- 
ing of  interest  upon  the  coupons  after  maturity. 

If  a  judgment  be  obtained  in  one  State  upon  a  contract  to  pay 
money  in  another,  it  should  be  observed  that  while  judgment 
will  be  given  for  the  principal  sum  due,  with  interest  computed 
according  to  the  law  of  the  place  where  the  contract  is  payable, 
yet  interest  upon  that  Jud^men^  if  unpaid,  will  be  computed  in 
accordance  with  the  law  of  the  place  where  the  judgment  is 
rendered,  so  far  as  the  courts  of  that  State  are  concerned.^  But 
if  an  action  is  brought  in  another  State  upon  such  judgment,  it 
has  been  held  that  interest  will  be  allowed  thereon  according  to 
the  law  of  the  latter  State  (lex  fori),  whether  or  not  the  judg- 
ment sued  on  specifies  the  rate  of  interest  it  is  to  bear.* 

In  conclusion,  it  must  be  noticed  that  no  question  of  xkswry 
or  of  invalidUy  can  ever  arise  upon  a  contract  where  no  specific 
rate  of  interest  is  agreed  upon.  In  such  cases  interest  is 
allowed  according  to  the  lex  solutionis,  even  though  the  con- 
tract might  have  been  declared  usurious  and  void  if  the  same 

'  Cromwell  v.  Coanty  of  Sac,  96  U.  S.  61. 

•  Coghlan  v.  R.  R.  Co.,  142  U.  &  101. 

•  182  U.  S.  107. 

T  Scotland  Coanty  v.  Hill,  182  U.  S.  107. 

•  Clark  0.  Child,  186  Mais.  844  ;  Wells,  Fargo,  A  Co.  v.  Davis,  106  N.  T. 
670 ;  Neil  v.  Bank,  60  Ohio  St  198,  88  N.  E.  720.  And  this  would  seem  to 
be  correct  upon  principle,  at  least  in  those  oases  where  the  interest  upon  the 
first  judgment  by  the  law  of  its  situs  is  greater  than  that  anthoriziHi  by  the 
lex  fori ;  because  the  charge  thus  created  is  imposed  upon  the  defendant  in 
inmlum,  and  hence  the  foreign  law  under  which  it  is  claimed  should  not  be 
given  exterritorial  foroe.  This  is  not  to  deny  ''full  faith  and  credit"  to  the 
foveign  JwlgmtnL 
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• 

rate  of  interest  had  been  ezpresely  agreed  upon,  provided  the 
arrangement  is  not  merely  a  cloak  for  usury.* 

S  185.  Covenants  and  Contraots  touching  Zaand. — With 
respect  to  the  proper  ]aw  governing  the  obligations  incurred 
upon  covenants  of  title  and  the  like^  contained  in  deeds  of  con- 
veyance of  land  and  upon  contracts  relating  to  or  affecting  real 
estate,  much  diversity  of  opinion  exists.  The  diaturbing  ele 
ment  is  found  in  the  influence  to  be  given  in  such  cases  to  the 
lex  situs  of  the  land. 

Here  also  the  chief  difficulty  lies  in  ascertaining  the  locus 
solutionis  of  the  covenant  or  contract.  Thus,  a  deed  contaiuing 
covenants  is  made  in  one  State,  conveying  land  situated  in 
another.  It  does  not  necessarily  follow  that  the  covenant  is  to 
be  performed  where  the  land  lies,  even  .though  it  affects  the 
title  to  the  land.  If  such  a  deed  contains  a  covenant  to  repair 
or  to  pay  taxes,  or  to  do  any  other  act  which  must  be  done  where 
the  land  lies,  its  locus  solutionis  is  clearly  the  situs  of  the  land. 
But  if  we  suppose  a  covenant  of  title,  as  that  the  grantor  is 
seised  in  fee,  or  ^hat  he  has  full  power  to  convey  the  land  in 
fee,  it  is  not  easy  to  say  whether  such  a  covenant  is  to  be  per- 
formed where  the  land  lies  or  is  to  be  performed  generally,  that 
is,  where  the  covenant  is  made.  The  question  is  of  importance, 
since  the  obligations  incurred  by  the  covenantor  will  depend 
upon  the  lex  solutionis.  The  better  opinion  seems  to  be  that 
the  lex  situs  of  the  land  should  govern,  so  far  as  covenants  of 
title  running  with  the  land  are  concerned,  since  the  grantor 
must  be  presumed  to  be  acquainted  with  that  law  as  well  as  his 
own,  and  to  hold  otherwise  would  tend  to  make  the  title  to  the 
land  uncertain.^ 

*  Peck  V.  Mayo,  14  Yi  88,  89  Am.  Dec.  206.  For  the  "proper  law" 
goyeming  the  rate  of  exchange  in  respect  to  foreign  contracts,  the  reader  is 
referred  to  the  ladd  discnssion  in  Mr.  Jostice  Stor3r*8  great  work.  See  Story, 
Confl.  L.  SS  808  et  aeq. ;  Oreenwald  v.  Freese  (Cal.),  84  Pao.  78. 

1  Sncoeasion  of  CaMidy,  40  La.  Ann.  827,  5  So.  392 ;  Kling  «.  S^oor, 
4  La.  Ann.  128  ;  Biley  v.  Borrooghs,  41  Neb.  296,  59  N.  W.  929  ;  Fisher  v. 
Parry,  88  Ind.  465 ;  TillotK>n  v.  Prichaid,  60  Vt  94,  14  Atl.  802,  808.  In 
Indiana,  the  doctrine  is  that  the  lex  celehrationis  of  the  corenant  is  also  the 
lax  solutionis,  and  must  oontrol.  See  Worley  v.  Hineman,  6  Ind.  App.  240, 
18  N.  B.  260;  Coohiaa  v.  Ward,  5  Ind.  App.  89,  29  N.  E.  795, 796;  Jack«Hi 
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In  Biley  v.  Bnnooglis,'  a  deed  wm  made  in  NehrMka  to  a 
tract  of  land  in  lowa^  containing  a  corenant  againat  inonm- 
brances.  There  bad  been  aeveral  prior  conTCjancea  of  the  land, 
each  containing  the  same  covenant^  and  all  the  time  there  had 
been  some  nnpaid  taxes  outstanding  which  constituted  a  lien  on 
the  land.  The  owner  of  the  land  soed  a  remote  grantor  for  die 
breach  of  the  corenant.  Bj  the  law  of  Nebraska  such  a  cotc- 
nant  was  personal  only,  and  none  bat  the  immediate  grantor 
conld  be  sued  for  its  breach.  By  the  law  of  Iowa  it  ran  with  the 
land,  and  a  remote  grantor  might  be  sued  as  well  as  the  imme- 
diate grantor.    It  was  held  that  the  law  of  Iowa  should  prevail* 

In  Succession  of  Cassidj,'  Henry  Cassidy  sold  in  Louisiana 
certain  lands  situated  in  Texas,  with  coTenants  of  general  waiw 
ranty,  to  Horace  Cassidy,  who  sold  them  in  Texas  with  like 
coYcnants  to  the  plaintiffs.  By  the  law  of  Louisiana  suit  could 
be  brought  upon  such  covenants  only  against  the  immediate 
grantori  bringing  in  remote  vendors  as  parties.  In  Texas,  the 
common  law  prevailed,  by  which  a  suit  might  be  brought  upon 
a  breach  of  covenant  of  title  against  any  grantor  in  the  chain  of 
title.  Suit  was  brought  in  Louisiana  by  the  plaintiflb  against 
the  estate  of  Henry  Cassidy,  they  having  been  evicted  by  title 
paramount.  Upon  the  first  hearing,  the  court  decided  that  the 
Louisiana  law  should  govern,  since  the  matter  related  to  the 
remedy.  But  upon  a  rehearing,  it  was  held  that  the  Texas  law 
should  prevail,  as  it  was  a  matter  relating  to  the  cbUgaOon  of 
the  contract. 

That  the  lex  situs  of  the  land  will  also  govern  the  obligatba 
of  a  contract  to  convey  the  same,  the  contract  being  made  in 
another  State,  can  hardly  admit  of  doubt,  for  the  situs  of  the 
land  is  necessarily  the  ultimate  locus  solutionis  of  the  contract 
to  convey  it;  and  by  that  law  the  measure  of  petformanee  must 
be  regulated.^ 

The  right  of  one  who  contracts  with  another  to  build  or  fur* 

9.  ihHOk,  113  Ind.  841, 14  K.  S.  89 ;  Bethdl  v.  BetheU,  84  lad.  428,  S8  Am. 
B«p.860. 

<  41  NeK  S96,  69  K.  W.  9S9.  >  40  U.  Ann.  887*  6  8o.  298. 

«  See  Otfdea  City  Sand  Co.  «.  Miller,  157  HI.  826,  41  N.  E.  768;  Ck> 
aiffie«.MoniiMm,8  Met.  (HMk)881,  898.    This  inqn^  mist  net  be 
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nish  materials  for  the  latter,  to  take  out  a  meehanufs  lien  npon 
the  latter's  houses  or  landsy  is  not  a  part  of  the  ohligation  of 
the  contract^  hat  is  an  incident  annexed  bj  law  to  the  act 
of  building  or  furnishing  materials  for  another.  Hence,  if  a 
mechanic's  lien  is  ralidly  created  according  to  the  lex  situs  of 
the  land,  it  is  immaterial  that  the  contract  of  which  it  is  the 
outcome  b  subject  to  a  different  law.* 

§  186.  IntezpretatioB  of  Contraots.  —  In  ascertaining  the 
obligation  of  a  contract  (excluding  matters  of  validity)^  the 
important  pointy  as  we  have  seen,  is  to  ascertain  the  tntmUitm 
of  the  parties.  If  the  contract  is  silent  with  respect  to  certain 
obligations  of  the  parties,  and  they  have  neither  expressly  nor 
impliedly  indicated  any  law  by  which  they  intend  those  matters 
to  be  regulated,  the  general  rule  is  that  the  kw  of  the  place  where 
they  propose  to  act  under  the  contract  shall  determine  what 
they  must  do  in  performance  thereol 

We  now  come  to  an  examination  of  the  law  that  should  con* 
tfol  in  those  cases  where  the  parties  have  foreseen  a  certain  con- 
tingency,  and  have  attempted  in  their  contract  to  provide  for  it, 
but  in  doing  so  have  used  language  susceptible  of  different 
interpretations  in  different  States  or  countries.  It  is  immaterial 
whether  the  ambiguous  terms  are  technical  legal  phrases  or 
belong  to  the  ordinary  language  of  the  people,  or  whether  the 
differences  of  meaning  are  due  to  the  lau>$  or  to  the  customs  of 
the  several  States.  The  result  is  the  same;  the  parties  have 
used  terms  which  have  one  meaning  in  one  State  and  a  differ^ 
ent  meaning  in  another.  The  question  is  which  meaning 
shall  be  attached  to  the  words  used. 

fused  with  that  touching  the  proper  law  regnlatiiig  the /orma/  Talidity  of  auch 
contract  or  the  eapaeUy  of  the  vendor  to  enter  into  it.  With  respect  to  thest 
matten»  it  is  believed  that  the  proper  law  wOl  depend  npon  whether  the  con* 
tract  ii  treated  as  an  equitable  conveyance  of  the  land,  or  merely  as  an  ordi- 
nary personal  contract,  a  breach  of  which  ii  to  be  compensated  in  damages. 
If  the  former,  the  lex  dtos  of  the  land  should  govern ;  if  the  latter,  the  lex 
celebrationii  of  the  contract.  Ante^  |§  12,  174.  See  Poison  v.  Stewart,  167 
ICass.  211,  45  K.  K  787. 

*  U.  S.  Investment  Ca  v.  Windmill  Co.,  54  Kan.  144,  87  Pac.  982 ;  Camp* 
bdl  V.  Coon,  149  N.  T.  556,  44  K.  E.  800.  The  lex  dtos  will  ngoktt  all 
cksigea  and  liens  upon  real  estate.    Ante,  1 12. 
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Tbe  same  principles  control  in  this  case  as  are  applied  in 
ascertaining  the  implied  obligations  of  the  contract,  for  tho 
design  of  the  inquiry  is  the  same  in  both  cases,  namely,  to  dis- 
cover what  the  promisor  has  contracted  to  do. 

If  the  parties  expressly  refer  to  the  law  or  usage  of  a  particular 
State  as  a  g^ide  to  ascertain  the  meaning  of  the  terms  they 
have  used,  whether  that  State  be  the  locus  celebrationis  or  the 
locus  solutionis  of  the  contract  or  a  third  State,  such  law  or 
usage  becomes  part  of  their  contract.  So  it  is  also  if  the  sur- 
rounding circumstances  clearly  point  to  the  law  or  usage  of 
some  particular  State  as  in  the  minds  of  the  parties,  though 
they  are  silent  on  the  subject  themselves.^ 

But  if  the  parties  have  not  thus  expressly  or  by  implica- 
tion indicated  the  law  or  usage  of  any  other  State  as  the 
g^ide  to  their  meaning,  the  locus  solutionis  of  the  contract  will 
be  looked  to,  just  as  it  would  be  if  the  implied  obligations  of 
the  parties  were  in  question,  and  for  the  same  reason ;  because, 
in  the  absence  of  evidence  of  other  intent,  the  parties  must  be 
presumed  to  have  in  mind  for  the  purpose  of  perfomuinee  the 
law  and  usage  of  the  place  of  performance.  Slight  evidence  of 
a  different  intent  may  suffice  however  to  alter  this  rule,  and  to 
cause  the  lex  solutionis  to  yield  to  some  other  law  as  the  guide 
to  the  parties'  intention;  and  the  evidence  may  be  circumstan* 
tial  as  well  as  direct. 

Thus,  it  is  a  general  rule  that  the  language  used  in  a  life 
insurance  policy,  designating  the  beneficiary  (subject  to  statu- 
tory  or  charter  restrictions  as  to  who  may  be  designated),  is  to 
be  regarded  as  the  language  of  the  assured  alone  and  is  to  be 
treated  as  of  a  testamentary  character,  receiving  as  nearly  as 
possible  the  same  construction  as  if  used  in  a  will  under  the 
same  circumstances.  Hence  the  phrase  '^heirs''  or  ^^ heirs  at 
law,"  etc.,  in  a  policy  of  life  insurance  is  to  be  construed,  in 
the  absence  of  evidence  of  a  contrary  intent,  in  accordance  with 
the  lex  domicilii  of  the  assured,  though  the  insurance  contract 
is  entered  into  or  payable  in  another  State,  by  whose  law  such 
terms  would  be  given  a  different  meaning.' 

1  Dioej,  CoDfL  L.  57-59. 

s  Enlists  Templar  ABsodation  o.  Qreene,  79  Fedi  491;   Korthwestem 
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In  Heebner  v,  Ins.  Co.,'  a  policy  of  inBurance  upon  a  ship 
was  written  in  one  State  and  signed  there  by  the  president  and 
secretary  of  the  company,  which  was  established  there.  It  was 
howeyer  stipulated  that  it  was  not  to  be  binding  until  counter- 
signed by  the  agent  in  Massachusetts.  The  insurance  was 
against  '^  total  loss  only.''  The  ship  was  captured  and  con- 
demned as  prize,  whereupon  the  owner  notified  the  underwriters 
that  he  abandoned  the  ship  and  claimed  as  for  a  total  loss.  The 
court  held  that  the  Massachusetts  law  should  determine  not 
only  whether  a  total  loss  had  occurred,  but  what  was  the  effect 
thereof;  and  accordingly  decided  that  the  phrase  ^' total  loss" 
covered  a  constructive  loss,  that  the  notice  given  the  under- 
writers was  a  sufficient  abandonment,  and  that,  according  to  the 
Massachusetts  rule,  one  third  new  for  old  was  to  be  deducted  in 
estimating  the  constructive  total  loss. 

In  London  Assurance  v,  Companhia  de  Moagens,^  a  cargo  of 
wheat  was  shipped  on  a  British  steamer  at  New  York  for  Lis* 
bon,  and  was  insured  by  an  English  company,  through  its 
agents  in  Philadelphia,  '^ free  of  particular  average  unless  the 
vessel  be  sunk,  burned,  stranded,  or  in  collision/'  all  losses  to 
be  paid  in  sterling  at  the  company's  offices  in  Londony  and 
''  claims  to  be  adjusted  according  to  the  usages  of  Lloyds." 
The  ship  was  in  collision  before  it  left  port,  and  the  consequent 
injury  to  the  vessel  and  bad  weather  causing  some  leakage,  the 
salt  water  entered  and  injured  a  cargo  of  wheat.     The  captain 

Assodatloii  V.  Jones,  154  Penn,  St  99,  20  Atl.  258 ;  Masonic  Association  v. 
Jones,  154  Penn.  St  107,  26  Atl.  255.  In  Mullen  v.  Reed,  64  Conn.  240,  29 
Atl.  478,  a  life  insurance  policy  was  issued  in  Massachusetts  to  a  rendent 
of  that  State,  being  written  in  favor  of  the  assured's  "heirs  at  law."  The 
assured  afterwards  changed  his  domicil  to  Connecticut  and  died  there.  The 
court  held  that  the  law  of  Massachusetts,  not  that  of  Connecticut,  should 
control  the  meaning  to  be  attached  to  the  phrase.  This  decision  was  clearly 
correct ;  for  whatever  the  rule  may  be  touching^  the  law  that  should  govern 
the  interpretation  of  a  revocable  iri/2,  upon  a  change  of  the  testator's  domicil 
(ante,  {  148),  the  above  rule  must  be  applied  to  a  etnUrad^  whose  obligation 
attaches  at  the  time  it  is  made,  and  cannot  afterwards  be  altered  save  by  the 
mutual  consent  of  the  parties. 

•  10  Gray  (Mass.),  131. 

*  167  U.  8.  149,  160,  167. 
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of]  the  ship  found  it  necessary  to  pat  in  at  Boston,  and  after  a 
survey  decided  to  sell  the  whole  cargo  for  the  benefit  ol  all  con* 
cemed.  The  qaestion  was  made  whether  the  insurance  contract 
covered  this  loss,  and  it  was  held  th&t  the  law  of  England  (lex 
solutionis),  being  the  law  with  reference  to  which  the  parties 
contracted,  must  govern  the  interpretation  of  the  terms  used  in 
the  contract  The  insarance  company  was  held  to  be  respon- 
sible for  the  loss,  because  according  to  the  English  doctrine 
'<  if  a  ship  be  once  in  collision  during  the  adventure,  after  the 
goods  are  on  board,  the  insurers  are  by  the  law  of  England 
liable  for  a  loss  covered  by  tiie  general  words  in  the  policy, 
though  such  loss  is  not  the  result  of  the  original  collision,  and 
but  for  the  collision  would  have  been  within  the  exception  con- 
tained in  the  memorandum,  and  free  from  particular  average  as 
therein  provided." 

In  First  Nat  Bank  v,  Shaw,*  the  question  was  as  to  the  mean- 
ing of  the  phrase  <'B^  9K  to  T.  W.  Griffin  ft  Go./'  occurring  in 
a  bill  of  lading,  executed  in  Toledo,  Ohio,  of  merchandise  there 
shipped  to  New  York  and  delivered  in  Ohio  to  secure  advances 
made  to  the  consignee  in  New  York.  The  court,  holding  that 
the  phrase  was  to  be  interpreted  according  to  the  business  usage 
in  Toledo,  said  in  the  course  of  its  opinion:  *' The  true  inquiry 
is,  what  was  the  intent  of  the  parties.  It  would  seem  in  a  case 
like  the  present,  when  the  contract  was  made  in  Ohio  by  Toledo 
parties,  the  money  being  advanced  there  and  the  security  taken 
there,  that  they  had  in  view  in  employing  words  their  own 
usages,  even  though  the  goods  were  to  be  sent  to  another  State 
and  ultimately  sold  there  if  the  advances  were  not  repaid."  * 

Other  examples  might  be  given.  The  terms,  '^doUars,''^ 
" pounds,'"  "usance,"*  " month, ""•  etc.,  are  instances  of 
words  possessing  different  meanings  in  different  countries,  with 
regard  to  which  questions  of  this  sort  may  arise. 

•  61  N.  T.  283,  898-S94. 

•  See  Hoae  v.  Hamblin,  29  la.  601,  4  Am.  Bep.  UL 
Y  Greenwald  v.  Freese  (Gal.),  54  Pac.  78. 

>  Story,  CoBfl.  L.  {  271. 
9  Stoiy,  Confl.  L.  |  271. 
^  Story,  Cona.  L.  |  870. 
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A  fuller  examination  of  the  authorities  would  be  of  little  ser- 
yice,  since  the  circumstances  of  each  case  must  be  looked  to  in 
order  to  ascertain  the  intention  of  the  parties.^ 

u  The  reader  is  referred  to  Whsrt  Gonfl.  L.  H  488-489,  where  aa  attempt 
has  beeo  made  to  deduce  tome  genend  principlee  from  the  decided  casein 


^ 
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CHAPTER  XIX. 

DISCHARGE  OF  CONTRACTS. 

§  187.  Varioas  Sorts  of  Discharge.  —  Under  the  .term  dis* 
charge  of  a  contract  are  comprised  all  matters  which^  arising 
supervenierUly  to  the  execution  of  the  contract,  may  be  urged 
as  a  total  or  partial  defense  to  an  action  brought  to  enforce  it. 
They  may  consist  in  the  actual  performance  of  the  contract,  or 
tender  of  performance,  in  exact  accord  with  its  terms;  of  the 
substitution  of  a  new  agreement  therefor,  a  release,  or  a  mutual 
rescission  of  the  contract ;  of  the  discharge  of  a  surety  by  the 
discharge  of  the  principal  or  the  extension  of  time,  or  a  dis- 
charge in  bankruptcy,  etc 

These  rarious  matters  of  discharge  may  be  classified  into  three 
main  groups,  as  follows :  (1)  Those  which  result  from  the  per* 
formance,  or  tender  of  the  performance,  of  the  contract  accord- 
ing to  its  exact  terms;  (2)  Those  resulting  from  a  supervenient 
agreement  or  understanding  of  the  parties ;  and  (3)  Those  re- 
sulting from  the  mere  operation  of  the  law  itself,  without  any 
express  agreement  of  the  parties  to  that  effect,  and  without  per- 
formance, or  offer  of  performance,  by  the  promisor. 

These  several  sorts  of  discharge,  being  entirely  distinct  in 
character,  are  regulated  by  different  principles.  It  cannot  be 
expected,  nor  is  it  true,  that  the  same  law  will  govern  them 
all.  The  nature  of  the  particular  matter  of  discharge  pleaded 
must  first  be  ascertained  before  the  proper  law  controlling  its 
effect  can  be  determined. 

§  188.  Discharge  by  Actual  Performance  or  Tender.  —  If  it 
be  alleged  that  the  contract  has  been  discharged  in  whole  or  in 
part  by  the  actual  performance  thereof  according  to  its  terms,  the 
truth  of  the  allegation  becomes  a  mere  question  of  fact  after  it 
has  been  once  ascertained  what  duties  the  contract  imposes  on 
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the  promisor.  All  that  is  necessary  is  to  apply  the  principles 
already  considered,  by  which  to  determine  the  proper  law 
governing  the  obligation  and  interpretation  of  the  contract, 
that  is  to  say,  the  lex  solutionis  of  the  contract  (in  the  absence 
of  evidence  that  the  parties  had  in  view  a  different  law).^  As 
has  been  said  by  the  Supreme  Court  of  the  United  States  in 
a  leadiug  case,'  speaking  of  the  proper  law  governing  a  con- 
tract: "Matters  connected  with  its  performance  are  regelated 
by  the  law  prevailing  at  the  place  of  performance." 

Thus  ia  an  English  case  '  it  was  held  that  a  contetct  payable 
in  South  Carolina  was  validly  discharged  by  its  payment  in 
South  Carolina  in  depreciated  paper  money,  which  was  there 
legal  tender. 

In  Graham  v.  Bank,^  Graham  and  his  wife  resided  in  Mary- 
land. The  wife  being  the  owner  of  certain  shares  of  stock  in  a 
bank  in  Norfolk,  Virginia,  dividends  accrued  upon  the  shares, 
and  were  paid  by  the  bank  officers  to  her  husband.  By  the  law 
of  Maryland  the  wife  was  entitled  to  the  sole  and  separate  use 
and  control  of  her  property.  In  Virginia  the  common  law  pre- 
vailed, and  the  husband  could  give  a  valid  acquittance  of  the 
wife's  debts.  The  question  was  whether  the  bank's  payment  of 
the  dividends  to  the  husband  constituted  a  valid  discharge  of 
its  obligation  to  pay  dividends  on  the  wife's  stock.  The  New 
York  court  held  that  since  the  dividends  were  payable  in  Vir- 
ginia, a  payment  according  to  Virginia  law  was  sufficient, 
though  by  the  lex  domicilii  the  husband  was  not  entitled  to 
the  wife's  personalty.  Though  the  husband  was  bound  to 
account  to  the  wife  for  the  dividends  under  the  law  of  Mary- 
land, the  payment  to  the  husband  discharged  the  bank  under 
the  law  of  Virginia.* 

1  See  Dennj  v.  Williams,  6  Allen  (Mast.),  1 ;  May  v*  IBreed,  7  CiuIl 
(Mais.)  16,  54  Am.  Dec.  700. 

*  Scndder  v.  Bank,  91  U.  8.  406,  418. 

*  Anon.,  1  Bro.  Ch.  Gas.  876. 

4  84  N.  T.  898,  88  Am.  Rep.  528. 

*  If  the  bank  had  pleaded  a  reieam  by  the  husband,  instead  of  payment  to 
him,  the  hnsband's  titU  would  have  depended  npon  the  Maiyland  law  (lex 
domicilii),  and  so  would  the  validity  of  the  releasei 

80 
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But  a  performance  **  in  aoeordanoe  with  the  terms  of  the  eon* 
traet  **  8<^>po8e8  a  complete  compliance  with  its  terms  in  respect 
to  the  time  and  place  of  performance,  as  well  as  other  matters* 
Hence  a  performance,  though  otherwise  strictly  in  accordance 
with  the  terms  of  the  contraety  if  occurring  at  another  time  or 
place  than  that  named,  will  not  operate  to  discharge  the  con* 
tract,  unless  accepted  hj  the  promisee.  In  such  case,  the  dis* 
charge  ceases  to  helong  to  the  first  class  and  becomes  a  dischai^ 
by  substituted  agreement^  which  is  or  may  be  gOTerned  by 
altogether  different  rules,  to  be  discussed  in  the  following 
section.* 

The  same  principles  goTsm  the  tender  of  performance  of  the 
contract  according  to  its  terms.  If  the  tender  is  made  at  the 
time  and  place  agreed  upon  for  performance,  the  sufficiency  of 
the  tender,  and  its  effect  as  a  total  discharge  of  the  contract  or 
as  to  subsequently  accruing  interest  only^  is  to  be  determined 
by  the  lex  solutionis  of  the  contract,  unless  the  parties  had  in 
mind  a  different  law  when  they  entered  into  the  contract.^ 

Thus,  in  Searight  v.  Oalbraith,*  a  bill  of  exchange  was  drawn 
in  Pennsylvania,  payable  in  Paris,  and  accepted  there.  Upon 
presentation  for  payment,  the  acceptors  offered  to  pay  in  French 
assigpuits  (paper  money),  which  was  in  France  a  legal  tender  for 
debts.  The  holder  insisted  on  payment  in  gold  or  silver.  It 
was  held  that  the  question  whether  this  was  a  proper  tender 
depended  upon  the  law  with  reference  to  which  the  parties  con- 
tracted. The  court  further  held  that  it  was  for  the  jury  to  de« 
termine  what  law  the  parties  had  in  mind,  as  regulating  the 
mode  of  payment. 

In  Warder  v.  Arell,*  a  bond  was  made  in  Pennsylyania,  des- 
ignating no  place  of  payment.  On  the  day  appointed,  for  pay- 
ment, the  obligor  tendered  the  money  in  bills  of  credit  issued 
by  the  Congress  of  the  United  States,  which  were  refused.  A 
Pennsylvania  statute,  in  order  to  sustain  the  value  of  these 

•  See  Yermont  Bank  v.  Porter,  6  Day  (Conn.).  816,  5  Am.  Dve.  157. 

V  Searight  v.  Gklbraith,  4  DalL  826,  827  ;  Warder*.  Arell,  2  Wash.  (Ya.) 
282,  295,  1  iLin.  Deo.  488.    See  Pritehaid  v.  Norton,  108  U.  &  124,  182. 

•  4  DaU.  825. 

•  2  WadL  (Ya.)  282, 1  Am.  Dee.  488. 
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bills,  had  enacted  that  one  refusing  to  accept  them  in  pajment 
of  debts  should  forfeit  the  debt.  The  Virginia  court  held  thai 
the  Pennsylyania  law  should  goyerUy  and  that  since  the  effect 
of  the  tender  and  refusal  there  was  to  discharge  the  contract 
totaUy^  the  same  effect  must  be  given  to  it  in  Virgrinia. 

On  the  other  hand,  a  tender  made  at  a  place  other  than  that 
agreed  upon  as  the  place  of  performance  of  the  contract,  though 
in  all  other  respects  conforming  to  its  terms^  may  be  rejected 
by  the  promisee.     Unless  accepted  by  him,  it  is  of  no  effect.^* 

§  189.  Disoliarge  by  Babstitated  Agreament.  —  Under  this 
head  are  to  be  included  all  those  acts  which,  while  not  constitut- 
ing an  exact  performance  of  the  contract  according  to  its  termsi 
yet  operate  as  a  discharge  because  intended  and  accepted  as  such 
by  the  parties. 

Thus  the  payment  of  a  bond  or  note,  made  at  a  time  or  place 
other  than  that  expressly  agreed  upon,  a  release,  a  mutual 
rescission  of  the  contract,  the  substitution  of  a  new  agreement^ 
etc,  are  instances  of  this  sort  of  discharge.  In  all  these  cases 
the  effect  of  the  discharge  is  due  to  the  subsequent  agreement 
of  the  parties. 

If  the  intention  of  the  parties  is  clear,  and  that  intention  Is 
validly  executed,  the  effect  is  to  discharge  the  old  contract  and 
to  destroy  its  obligation  absolutely.  The  effect  of  such  subse« 
quent  agreement  therefore  cannot  be  regarded  as  a  part  of  the 
obligation  of  the  original  contract.  Effect  is  given  to  it,  if  at 
all,  not  because  of  any  intention  of  the  parties,  express  or  im« 
plied,  contained  in  the  original  contract,  but  by  virtue  of  their 
tubseqnerU  intention  as  displayed  actually  or  presumably  in 
their  new  agreement.  Hence  the  law  governing  the  obligation 
of  the  original  contract  has  no  necessary  connection  with  the 
effect  to  be  given  the  new  agreement,  which,  as  to  its  validity, 

>»  Nojes  V.  Wyckoff,  114  N.  T.  204,  21  K.  E.  158 ;  AlMhiie  v.  Corey,  118 
Ind.  484,  16  N.  K  685 ;  People's  Bank  v.  Norwalk,  56  Conn.  547, 16  AU. 
257 ;  Allshoose  v.  Ramsay,  6  Whart.  (Penn.)  881,  87  Am.  Deo.  417.  If  no 
speoial  place  of  performance  is  af^reed  upoD,  the  sufficiency  and  effect  of  the 
tender  will  be  governed  by  the  law  of  ^e  place  where  the  contract  is  made. 
See  Warder  v.  Arell,  2  Wash.  (Va.)  282,  1  Am.  Dee.  488 ;  Vermont  Bank«i 
Porter,  5  Day  (Conn.),  816,  5  Am.  Deo.  157. 
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its  obligation  and  effect,  and  its  inteipretation,  must  be  oon« 
trolled  by  its  own  law. 

If  the  new  agreement  is  executedf  as  in  the  case  of  actual  per- 
formance at  a  time  or  place  other  than  that  agreed  upon  in  the 
original  contract,  or  in  case  of  a  release,  the  lex  loci  contractus 
will  control  its  validity,  obligation,  and  interpretation. 

Thus,  the  obligation  of  a  bond  or  other  sealed  contract  cannot 
by  the  common  law  be  released  except  by  an  instrument  of 
equal  digpiity,  under  seal.  But  by  the  civil  law  it  is  otherwise. 
Hence  if  a  bond  made  and  payable  in  England  should  be  dis- 
charged in  France  (where  the  civil  law  prevails)  by  a  release 
not  under  seal,  it  should  be  considered  a  valid  discharge  every* 
where,  including  England.^ 

But  if  the  substituted  agreement  is  executory,  to  be  performed 
in  some  State  other  than  that  wherein  it  is  made,  it  may  be  a 
more  difficult  matter  to  ascertain  the  law  which  should  deters 
mine  its  effect.  The  reasoning  above  given  would  seem  to  es« 
tablish  definitely  that  the  law  governing  the  obligation  of  the 
original  contract  plays  no  part  in  the  solution  of  this  question. 
It  is  the  proper  law  governing  the  substituted  executory  contract 
which  must  determine  its  effect. 

Its  vcUidUy  must  be  determined  by  the  same  law  that  governs 
the  validity  of  other  contracts,  that  is  to  say,  by  the  lex  celebra- 
tionis if  the  invalidity  relates  to  the  making  of  the  contract;  by 
the  lex  solutionis,  if  it  relates  to  the  performance ;  and  by  the 
lex  loci  considerationisy  if  it  relates  to  the  consideration. 

But  if  there  is  no  question  of  the  validity  of  the  substituted 
promise,  but  only  of  its  effect  as  a  discharge  or  merger  of  the 
original  contract,  this  is  a  matter  pertaining  to  the  obligation 
of  the  new  agreement,  and  primarily  depends  upon  the  parties' 
intention.  If  the  agreement  is  silent  upon  that  point,  its 
effect  must  be  determined  by  the  law  with  reference  to  which 
they  actually  or  presumably  contracted.  In  the  absence  of  evi- 
dence of  a  different  intent,  since  the  new  contract,  if  it  operates 
as  a  discharge  at  all,  takes  effect  as  soon  as  it  is  entered  intOf 
not  when  it  is  performed,  the  parties  should  generally  be  pro- 

1  Story,  Confl.  L.  ||  851a,  8515^ 
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snrned  to  have  in  view  the  law  of  the  place  where  it  is  entered 
into  (lex  celebrationis),  though  it  is  to  be  performed  elsewhere. 

Thus,  by  the  law  of  some  States,  in  the  absence  of  eyidence  of 
a  different  intention,  a  note  given  for  an  antecedent  indebted- 
ness discharges  or  merges  the  original  indebtedness,  so  that 
thenceforth  action  can  be  brought  only  upon  the  note.  In  other 
States  this  is  not  the  case.  Some  of  the  decisions  seem  to  take 
the  view  that  the  effect  of  thus  taking  a  note  for  an  antecedent 
indebtedness  is  a  part  of  the  obligation  of  the  origi7ial  cantracty 
to  be  determined  by  the  law  governing  its  obligation  (lex  solu- 
tionis).' But  the  better  opinion  is  that  the  effect  of  the  note, 
as  constituting  a  discharge  or  merger  of  the  original  indebted- 
ness, is  to  be  governed  by  the  lex  celebrationis  (not  the  lex 
solutionis)  of  the  note,*  unless  the  note  be  given  in  pursuance 
of  a  previous  agpreement  of  the  parties  made  in  another  State, 
under  a  different  law. 

§  190.  Diaoharge  by  Operation  of  Law  ^-  In  GtoneraL  —  This 
sort  of  discharge  comprehends  all  those  supervenient  matters 
which,  though  not  supposing  a  performance  of  the  contract  nor 
a  substituted  agreement  of  the  parties,  yet  operate  by  mere  act 
of  the  law  in  discharge  of  the  contract.  The  alteration  or  inter* 
lineation  of  written  contracts  in  material  points ;  the  dischargre 
of  a  surety  by  reason  of  a  subsequent  change  in  the  terms  of  the 
principal  contract,  or  his  discharge  by  giving  notice  to  the  cred- 
itor to  sue;  or  the  discharge  of  an  indorser  by  reason  of  failure 
to  give  him  due  notice  of  dishonor,  etc.,  are  instances  of  dis- 
charges resulting  purely  by  operation  of  law. 

It  is  well  settled  that  the  effect  of  acts  of  this  character, 
alleged  to  constitute  a  discharge  of  the  contract,  is  a  part  of 
its  ohligatianj  and  therefore  in  the  absence  of  evidence  of  other 
intent  it  is  to  be  regulated  by  the  lex  solutionis  of  the  contract, 
as  being  the  law  presumably  in  the  minds  of  the  parties  at  the 
time  the  promise  is  made.      Such  matters  constitute,  so  to 

s  Tarbox  0.  Childs,  165  Mass.  408,  43  N.  E.  124;  Vancleef  9.  Tbenason, 
8  Pick.  (Mass.)  12;  Bartsch  v.  Atwater,  1  Conn.  409.  The  objections  to  this 
view  have  jast  been  mentioned. 

*  Thomson-Hoaston  Electric  Go.  9.  Palmer,  52  Minn.  174,  58  K.  W.  1187,* 
Oilman  0.  Stevens,  68  N.  H.  842, 1  Ati.  202. 
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speak,  implied  conditions  upon  which  the  contract  is  entered 
into,  a  breach  of  which  will  discharge  the  promisor  from  his 
obligation  to  perform  his  agreement. 

Many  illustrations  of  the  application  of  these  principles  have 
already  been  given  in  the  previous  chapter,  where  the  law 
governing  the  obligations  of  contracts  has  been  discussed,  and 
there  is  no  occasion  here  to  do  more  than  merely  refer  to  that 
discussion. 

§  191.  Same  —  Diaoliarge  in  Bankmptoy. — The  discharge 
of  a  debtor  in  bankruptcy  belongs  in  the  main  to  that  class  of 
discharges  known  as  discharges  by  operation  of  law,  in  that  it 
neither  supposes  a  performance  nor  a  substituted  agreement. 
But  there  are  peculiar  features  pertaining  to  it  which  do  not 
permit  it  to  be  governed  altogether  by  the  same  principles  that 
control  other  discharges  by  operation  of  law. 

There  has  been  in  the  past  much  conflict  of  opinion  touching 
the  law  controlling  the  effect  upon  a  contract  of  a  discharge  in 
bankruptcy  or  insolvency.  This  conflict  seems  now  in  the  main 
to  be  happily  settled  in  this  country,  at  least  as  between,  the 
States  of  this  Union,  by  the  decisions  of  the  United  States  Su« 
preme  Court  and  the  later  decisions  of  the  State  courts.^ 

A  discharge  in  bankruptcy,  releasing  the  debtor  from  further 
liability  upon  a  judicial  ascertainment  of  the  fact  that  he  has 
surrendered  his  property  to  his  creditors,  differs  from  other  mat- 
ters of  discharge  by  operation  of  law,  in  that  its  effect  depends 
in  part  upon  a  judicial  proceeding  somewhat  in  the  nature  of  a 
forfeiture  of  the  rights  of  creditors.  In  order  that  a  tribunal 
may  decree  such  a  dischargre,  or  at  least  in  order  that  its  decree 
should  have  any  exterritorial  effect,  justice  demands  that  the 
bankrupt's  creditors  should  be  given  an  opportunity  to  protect 
their  rights,  or  at  least  should  be  themselves  subject  to  the  law 
under  which  the  court  acts. 

^  These  earlier  viewi  are  discussed  and  commented  npon  in  Story,  Gonfl. 
If.  §1 3S5-861  d,  and  will  not  be  here  considered.  The  fallacy  of  these  cases 
lay  in  not  ohsenring  the  dual  nature  of  the  discharge  in  bankmptcy  which, 
whfle  in  some  measare  dependent  for  its  effect  npon  the  obligation  of  the  con- 
tract, Is  also  dependent  npon  the  jnrisdiction  of  the  insolvency  oonrt  The 
latter  element  was  disregarded  in  the  earlier  cases. 
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But  a  discharge  in  bankruptcy  resembles  other  discharges  bj 
operation  of  law  in  that  its  effect  is  a  part  of  the  obligation  of 
the  contract  alleged  to  be  thereby  discharged,  and  therefore  (sub- 
ject to  the  qualification  above  mentioned)  its  effect  must  depend 
upon  the  intention  or  understanding  of  the  parties  in  entering 
into  the  contract,  or,  in  the  absence  of  any  expression  by  them, 
upon  the  law  with  reference  to  which  they  must  be  presumed  to 
have  contracted  (lex  solutionis)* 

Two  conditions  then  must  c(mcur  in  order  to  give  such  a  dis- 
charge any  exterritorial  effect.  The  first  is  that  the  tribunal 
whose  duty  it  is  to  grant  the  certificate  of  discharge  should  have 
control  and  jurisdiction  over  the  creditor.  The  second  is  that 
the  <' proper  law"  governing  the  obligation  of  the  contract 
should  recognize  such  a  discharge  as  a  valid  release  of  the 
debtor  from  further  obligation  to  perform  it. 

In  regard  to  the  first  of  these  conditions  (supposing  the  sec- 
ond complied  with),  it  has  been  held  repeatedly  by  the  Supreme 
Court  of  the  United  States  that  a  discharge  in  bankruptcy  or 
insolvency  gpranted  in  one  State  will  be  of  no  effect  in  another 
State  of  the  Union,  if  the  creditor  is  a  citizen  of  another  State 
than  that  of  the  discharge,  unless  by  voluntarily  taking  part  in 
the  insolvency  proceedings,  or  otherwise,  he  has  come  personally 
under  the  control  and  jurisdiction  of  tbe  court.'  For  ''  when  in 
the  exercise  of  that  power  [to  discharge  a  debtor]  the  States  pass 
beyond  their  own  limits  and  the  rights  of  their  own  citizens, 
and  act  upon  the  rights  of  citizens  of  other  States,  there  arises 
a  conflict  of  sovereign  power  and  a  collision  with  the  judicial 
powers  granted  to  the  United  States,  which  renders  the  exercise 
of  such  a  power  incompatible  with  the  rights  of  other  States  and 
with  the  constitution  of  the  United  States."  * 

It  will  be  observed  that  this  doctrine  rests  upon  the  theory 
that  the  federal  constitution  forbids  an  interference  by  one 

*  Stnigw  9.  Growniiuhield,  4  Wbmt.  182 ;  Ogden  0.  Sannden,  12  Wheat 
218 ;  Cook  9.  Moflkt»  5  How.  296 ;  Baldwin  0.  Hale,  1  Wall.  228 ;  Gilmaa 
V.  Loekwood,  4  Wall  409 ;  Denny  v.  Bennett,  128  U.  8.  489,  497.  See  Pol- 
len  0.  HUlman,  84  Me.  129,  24  AtL  796;  Roeenbeim  9.  Morrow,  87  Fla.  188; 
90  So.  248. 

*  Baldwin  v.  Hale,  1  Wall.  228,  281. 
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State,  having  no  jurisdiction,  with  the  rights  of  citizens  of 
another  State.  Under  this  theory,  not  only  has  the  insolvency 
court  of  the  first  State  no  jurisdiction  to  grant  the  dehtor  a 
discharge  which  will  he  effective  in  other  States  as  against  a 
non-resident  creditor  not  within  ito  control,  hut  it  is  without 
jurisdiction  for  any  purpose  in  such  case.  The  discharge  will 
he  as  ineffectual  in  the  State  of  the  discharge  as  in  other 
States.* 

A  question  has  been  made  whether  the  principles  thus  laid 
down  "by  the  Supreme  Court  are  applicable  te  the  case  of  a  cred- 
itor who  was  a  citizen  of  the  State  of  discharge  when  the 
contract  was  made,  but  who  has  subsequently  and  before  the  in- 
solvency proceeding^  commenced  removed  out  of  the  jurisdiction 
into  another  State,  and  has  never  returned  thither,  nor  taken 
part  in  the  insolvency  proceedings.  But  it  now  seems  to 
be  settled  that  such  a  creditor  is  not  ipso  facto  subject  to  the 
insolvent  laws  of  his  former  domicil.  The  discharge  is  of  no 
effect  against  him,  unless  he  in  some  way  comes  personally 
within  the  jurisdiction  of  the  insolvency  court.* 

In  Chase  v,  Henry,*  an  action  was  brought  in  Massachusetts 
by  a  firm  consisting  of  three  partners,  two  of  whom  were  resi- 
dents of  Massachusette  and  one  of  New  Hampshire.  The 
defendant  pleaded  a  discharge  in  insolvency  under  the  Massa- 
chusetts law,  which  the  plaintifb  contended  was  of  no  effect 
as  to  any  of  them  because  it  was  a  debt  due  to  them  Jointlyf 
and  one  of  them  being  a  non-resident  of  Massachusetts  the  dis- 
charge could  not  be  pleaded  as  against  him.  And  the  court 
(divided  four  to  three)  so  held. 

Although  under  the  decisions  of  the  Supreme  Court  this 
result  is  attributed  to  the  operation  of  the  federal  constitution, 
and  hence  those  decisions  cannot,  in  strictness,  be  said  neces- 

«  Denny  v.  Bennett,  128  U.  S.  489  ;  Pulleu  9,  Hillmau,  84  Me.  129,  24 
AtL  796  ;  Silvennan  v.  Lessor,  88  Me.  699,  84  Atl.  626 ;  Stoddard  v.  Har- 
rington, 100  Mass.  87,  88. 

•  Pollen  V.  HUlman,  84  Me.  129,  24  AtL  795 ;  Roberts  v.  Atherton,  60 
Tt  668, 15  Atl.  159,  160  ;  Norris  v.  Atkinson,  64  N.  H.  87,  6  Atl.  710.  Bat 
fee  Stoddard  v.  Harrington,  100  Mass.  87,  88. 

•  166  Mass.  677. 
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•arilj  to  apply  to  cases  where  the  creditors  affected  are  citisens 
of  foreign  countries/  yet  when  it  is  remembered  that  one  great 
purpose  of  the  constitution  was  to  recognize,  as  between  the 
States,  an  even  more  enlightened  comity  than  that  prevailing 
between  States  wholly  foreign  to  one  another,  and  to  enforce  in 
each  a  more  than  ordinary  respect  for  the  laws  and  judicial  pro- 
ceedings of  the  others,  it  will  be  seen  that,  when  the  Supreme 
Court  holds  that  a  discharge  in  insolvency  granted  in  one  State 
shall  have  no  effect  in  another  as  against  residents  of  other 
Statesi  a  fortiori  should  the  same  reasoning  prevent  foreign 
States  from  recognizing  such  a  discharge,  or  a  State  of  this 
Union  from  recognizing  such  a  discharge  in  a  foreign  country, 
as  against  creditors  not  resident  in  the  State  of  discharge  and 
taking  no  part  in  the  insolvency  proceedings. 

But  so  far  as  concerns  the  intra^territorial  effect  of  the  dis- 
charge in  the  State  where  it  is  granted,  there  may  be  a  decided 
difference  between  cases,  all  the  elements  of  which  have  their 
situs  within  the  United  States,  and  those  in  which  some  of  the 
elements  are  foreign,  for  example,  in  case  of  an  English  contract 
or  an  English  creditor.  It  is  believed  that  it  is  impossible  for 
any  court  in  this  Union  constitutionally  to  grant  a  discharge  in 
bankruptcy,  if  either  the  situs  of  the  contract  discharged  thereby 
or  the  situs  of  the  creditor  is  in  another  State  of  the  Union,  the 
creditor  taking  no  part  in  the  proceeding.*  But  the  federal 
constitution  does  not  extend  in  like  manner  to  protect  foreign 
contracts  and  foreign  creditors.  Their  rights  are  to  be  regu- 
lated in  each  State  by  its  own  law. 

We  have  heretofore  presumed  that  the  contract  alleged  to 
have  been  discharged  is  to  be  performed  in  the  State  of  the  dis- 
charge, so  that  the  parties  must  be  held  to  have  contemplated 
the  contingency  of  such  a  discharge  as  a  part  of  the  obligation 
of  the  contract ;  and  we  have  seen  that,  regardless  of  the  ^'  proper 
law,"  at  least  as  between  these  States,  unless  the  creditor  is 
subject  by  residence  or  otherwise  to  the  jurisdiction  of  the  in- 

T  Judge  Story  seems  to  take  this  view.  See  Story,  Confl.  L.  |  841.  Bat 
see  Story,  Confl.  L.  |§  849  et  seq. 

•  Cook  V.  Moffat,  6  How.  S95,  808,  812;  Baldwin  v.  Hale,  1  WalL  228, 
282. 
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Bolyencj  conrty  it  has  no  power  to  grant  the  discharge.  The 
fact  that  the  situs  of  the  contract  is  elsewhere  than  in  the  State 
of  discharge,  and  that  the  law  of  that  situs  does  not  recognise 
such  discharges,  but  serves  to  emphasise  its  invalidity.  In  such 
case  the  situs  of  the  contract  is  immaterial. 

But  if  we  suppose  the  insolvency  court  to  have  jurisdiction 
of  the  creditor,  while  the  contract  itself  is  to  be  performed  in 
another  State,  whose  law  does  not  recognize  a  discharge  in  bank- 
ruptcy or  insolvencyi  the  question  is  squarely  presented  whether 
the  effect  of  the  discharge  shall  be  held  to  depend  wholly  upon 
the  jurisdiction  of  the  insolvency  court,  or  in  part  also  upon  the 
law  governing  the  obligation  of  the  contract  (lex  solutionis). 
It  is  believed  that  both  mutt  concur.^ 

•  See  Baldwin  r.  Hd«b  1  Wall  828,  282 ;  Cook  v.  Moifiit,  6  How.  296, 
808,812. 
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PART   VL 


srrus  OF  torts  and  crimes. 


CHAPTER    XX, 

SITUS  OF  torts. 

§  192.  Looal  and  Transitoxy  Aotioiui.  —  A  tortious  liability 
may  be  briefly  described  as  any  private  liability  that  is  not  con- 
tractual.^ It  may  consist  of  an  injury  done  to  the  person  or  to 
property,  either  real  or  personal. 

If  an  injury  be  done  to  the  person  or  to  the  personalty  of  an- 
other, it  is  at  common  law  said  to  be  ''transitory;'^  that  is, 
the  liability  therefor  is  deemed  to  be  personal  to  the  perpetrator 
of  the  wrong,  following  him  whithersoever  he  may  go,  so  that 
compensation  may  be  exacted  from  him  in  any  proper  tribunal 
which  may  obtain  jurisdiction  of  the  defendant's  person,  the 
right  to  sue  not  being  confined  to  the  place  where  the  cause  of 
action  arises.* 

^  Special  tUtatory  liabilities,  mch  as  thoee  aometimes  imposed  by  law 
upon  the  stoekholden  of  a  oorporation  for  its  debts,  are  remedial  and  eon* 
ti«ctaal  in  their  nature^  not  tortious.  Thej  have  been  discnssed  elsewhere. 
See  ante,  §  10. 

s  See  Dennick  9.  R.  B.  Co.,  108  U.  S.  11  ;  Stewart  v.  B.  B.  Co.,  168  U.  8. 
446,  448 ;  Evey  0.  R.  B.  Ca,  52  U.  S.  App.  118,  81  Fed.  894 ;  Helton  o.  B.  B. 
Go.,  97  Ala.  276, 12  So.  276,  282;  Herrick  0.  R.  R.  Co.,  81  Minn.  11,  47  Am. 
Rep.  771 ;  Nelson  v.  R.  R.  Co.,  88  Va.  971, 14  S.  E.  889 ;  De  Witt  9.  Buchanan, 
64  Barb.  (N.  T.)  81 ;  Machado  9.  Fontes,  8  L.  R.  Q.  B.  D.  281.  With  ie« 
spect  to  torts  to  personal  property,  see  Soathem  Fac  Ca  9.  Graham,  12  Tez. 
Gir.  App.  666,  84  S.  W.  186 ;  Belknap  Sar.  Bank  9.  Robinson,  66  Conn.  642, 
84  Atl.  496.  It  is  to  be  oheeryed  however  that  when  the  purpose  of  the  soit 
is  not  to  recover  damages,  bat  a  specific  chattel  tortionsly  taken  or  detained, 
and  that  ak>ne  (not  the  alternative  valae),  the  action  is  in  rem,  and  like  all 
sooh  proceedings  is  strictly  local,  since  in  a  proceediiig  of  that  ehaiacter  the 
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On  the  other  hand,  with  regard  to  real  property,  the  oommon 
law  held  not  only  that  actions  to  try  the  title  to  land  were  local 
(as  is  necessarily  the  case,  they  being  proceedings  in  rem),  bot 
that  all  actions  for  trespasses  thereon  or  torts  thereto,  though 
in  personam,  were  local  also,  and  even  actions  ex  contractu  if 
the  defendant's  liability  depended  upon  ownership  of  the  land 
and  privity  of  estate,  as  where  the  defendant,  being  an  assignee 
of  the  land,  is  sued  for  a  breach  of  a  covenant  running  with  the 
land.* 

But  in  most  States  at  present  the  distinctions  of  the  common 
law  have  either  been  totally  abrogated  (save  where  the  suit  is 
upon  the  title)  or  have  been  regulated  by  statute.  Whether  a 
particular  action  is  to  be  regarded  as  local  or  transitory,  and 
hence  whether  a  remedy  shall  be  given  for  a  foreign  tort,  de- 
pends upon  the  lex  fori,  not  upon  the  law  of  the  place  where 
the  cause  of  action  arises.  The  question  relates  to  the  remedy, 
not  to  the  substantive  liability.^  But  the  modern  tendency  is 
to  throw  the  doors  of  the  courts  wide  open  to  the  complaints  of 
suitors  with  respect  to  injuries  perpetrated  in  other  States 
against  their  persons  or  property,  provided  proper  jurisdiction 
of  the  defendant  can  be  obtained,  the  citizenship  or  domicil  of 
either  party  being  generally  immaterial.^  So  marked  indeed 
is  this  tendency  towards  liberality  in  these  cases,  that  it  has 
been  held  in  Minnesota,  where  a  tort  was  committed  upon  real 
property  in  another  State,  that  an  action  therefor  might  be 
brought  in  any  Minnesota  court  clothed  with  jurisdiction  of  the 
cause  and  of  the  parties,  though  the  Minnesota  statutes  provided 

court  must  have  juriadiction  of  the  reg.  Belknap  Sav.  Bank  v.  Bobinson, 
ntpra. 

s  Huntington  v.  Attrill,  146  U.  S.  657,  669,  670 ;  TiUotson  0.  Prichanl, 
60  Vt.  94,  14  Atl.  802,  807  ;  Worley  9.  Hineman,  6  Ind.  App.  240,  83  N.  B. 
260,  262. 

A  See  Huntington  v.  Attrill,  146  U.  S.  657,  669,  670 ;  Worley  v.  Hineman, 
6  Ind.  App.  240,  88  N.  E.  260,  262 ;  Pullman  Palaoe  Oar  Co.  v,  Lawrence 
(Mies.),  22  So.  53,  55. 

*  Pullman  Palace  Gar  Co.  9.  Lawrence  (Miss.),  22  So.  53,  55,  56;  St 
Louis,  etc.  B.  B.  Go.  V.  Brown,  62  Ark.  254,  35  S.  "W.  225,  226  ;  Mitchell  0. 
Harmony,  13  How.  115.  See  De  Witt  o.  Buchanan,  54  Barh.  (N.  Y.)  81 1 
Whart  Confl.  L.  §  478. 
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that  actions  for  torts  to  land  (in  Minnesota)  shonld  be  brought 
only  in  the  courts  of  the  county  where  the  land  lay.  Thus, 
although  torts  to  land  situated  in  Minnesota  remained  local 
under  the  laws  of  that  State^  torts  to  land  outside  the  State 
were  held  to  be  transitory. 

§  193.  Torts,  Common  Law  and  Statutory.  —  In  conntries 
whose  jurisprudence  is  founded  upon  the  common  law  of  Eng- 
land, a  primary  and  important  division  of  tortSi  which  should 
be  noted  at  the  very  outset  of  this  discussion,  is  that  subsisting 
between  common  law  and  statutory  torts. 

Common  law  torts  are  such  as  are  actionable,  or  at  least  con* 
demned,  by  the  common  law  without  the  aid  of  any  statute,  the 
demand  for  compensation  being  justified  both  upon  principles  of 
inherent  justice  and  of  expediency ;  while  statutory  torts  com*> 
prise  those  acts  for  which  redress  is  given  by  statute,  but  which 
were  not  actionable  at  common  law,  either  because  no  essential 
principle  of  right  and  justice  demanded  it  or  because  redress 
oould  not  be  afforded  without  violating  some  technical  rule  of 
the  common  law.^ 

^  Most  of  the  cases  hereafter  cited  sustaiii  this  division  of  torts.  Bat  In 
Stewart  v.  R.  B.  Co.,  168  U.  8.  445,  448,  this  classificatioii  seems  to  be  dis* 
approved  and  sabstituted  by  another,  referring  to  the  head  of  "  common  law 
torts,"  all  those  wrongs,  whether  actionable  at  common  law  or  not,  which  an 
inherent  sense  of  justice  demands  should  be  compensated  by  damages.  Hence, 
in  that  case,  notwithstanding  the  common  law  maxim  that  "  personal  actions 
die  with  the  person,"  and  the  rule  deduced  therefrom  that  a  death  by  wrong- 
ful or  negligent  act  was  not  actionable  at  common  law,  the  court  held  that  a 
tort  resulting  in  death  was  a  "  common  law  tort"  The  division  of  torts  thns 
adopted  by  the  Supreme  Court  in  Stewart  v,  B.  R.  Co.,  if  recognized  gener- 
ally, would  probably  rerolutionize  the  whole  basis  upon  which  the  principles 
of  prirate  international  law  touching  torts  now  rest. 

Torts  committed  in  States  which  are  not  goTemed  by  the  common  law  at 
all,  as  those  States  whose  laws  are  based  upon  the  Roman  law,  would  seem 
naturally  to  fall  under  the  head  of  statutory  torts.  But  if  the  wrong  is  one 
which  an  inherent  sense  of  justice  demands  should  be  compensated  in  dam* 
ages,  it  would  seem  that  the  distinction  taken  in  Stewart  v.  R  R.  Co.,  supra, 
would  be  applied  to  it.  It  would  then  be  regarded  as  a  common  law  tort, 
and  strict  oomplianoe  with  the  letter  of  the  lez  loci  delicti  (generally  required 
in  actions  upon  foreign  atahUory  torts)  would  not  be  rigorously  demanded. 
See  Evey  v.  R.  R.  Ca,  52  U.  S.  App.  118,  81  Fed.  294,  88  L.  R.  A.  887.  See 
post,  I  214,  note  4. 
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As  will  be  seen  hereafter,*  in  case  of  a  State  whose  jorispm- 
dence  is  based  npon  the  common  law  and  whose  law  is  brought 
into  question  in  another  State,  the  presumption,  in  the  absence 
of  evidence  to  the  contrary,  is  that  the  common  law  remains  in 
force  unchanged  by  statute.  Hence,  a  tort  committed  in  one 
such  State,  which  is  actionable  at  common  law,  will  be  presumed 
in  the  courts  of  another  State  to  be  actionable  in  the  former; '  and 
e  conversOf  if  such  tort  is  not  actionable  at  common  law,  it  will 
not  be  presumed  by  the  courts  of  the  forum  to  be  actionable  in 
the  common  law  State  where  committed.*  In  the  latter  case  it 
must  be  shown  affirmatively  that  the  statutes  of  the  locus  delicti 
hare  made  the  tort  actionable,  before  the  courts  of  the  forum 
will  entertain  the  action.* 

If  the  lex  loci  delicti  is  not  based  upon  the  common  law,  but 
upon  the  Boman  law  or  some  other  system,  and  is  under  investi- 
gation in  a  State  based  upon  the  common  law  system,  no  pre- 
sumption will  ordinarily  arise  as  to  the  provisions  of  the  former 
law;  they  must  be  proved  as  &cts.  Sometimes  however  the 
courts  of  the  forum  will  presume  a  foreign  law  to  be  the  same  as 
the  lex  fori.*  , 

Yrom  what  has  already  been  said  it  will  be  seen  that  the  ex* 
istence  or  recognition  of  a  gtcU^utory  tort  in  the  State  where  it  is 
committed  is  not  to  be  presumed  l>y  the  courts  of  other  States. 
The  statute  upon  which  it  rests  must  be  proved  as  a  fact.  That 
the  tort  complained  of  has  been  rendered  actionable  by  the  stat- 
utes of  the  forum  will  not  usually  furnish  any  ground  for  a  pre- 
sumption that  a  like  statute  exists  in  the  State  where  the  tort 
was  committed.^ 

*  Foot,  §  214. 

<  Whitford  v.  Paatma  R.  R.  Co.,  28  N.  T.  468;  Thnnton  v.  Pendval* 
1  Pick.  (Mass.)  416. 

«  Loniaville  A  N.  R.  B.  Co.  v.  WUliams,  118  Aliu  402,  21  So.  988 ;  Kahl 
VL  B.  B.  Co.,  96  AU.  887,  10  So.  661,  662. 

*  Whitfoid  9.  Panama  B.  B.  Co.,  28  N.  T.  468 ;  Kahl  9.  B.  B.  Co.,  96 
Ala.  837,  10  So.  661,  662.  Bat  see  poat,  |  214,  as  to  pvMiimptloa  that  Una 
foreign  law  ia  identical  with  lex  fori. 

*  Thia  whole  qneation  of  presmnptiona  tooohing  fordgn  lawa  ia  diBcnaaed 
ftillj  hereafter.     See  poat,  |  214. 

V  Huntington  v.  Attrill,  146  U.  a  667 ;  Stewart  v.  B.  B.  Co.,  168  U.  & 
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A  principal  distinction  between  common  law  and  statutory 
torts  committed  abroad  lies  in  tbe  fact  tbat,  if  tbe  tort  is  statu- 
tory, all  tbe  material  pxoTisions  of  tbe  foreign  statute  must  be 
carried  out,  if  it  is  enforced  at  all,  wbetber  they  relate  to  tbe 
liability  of  tbe  defendanty  tbe  person  wbo  is  to  sue,  tbe  time 
witbin  wbicb  tbe  suit  is  to  be  brougbt,  or  any  otber  conditions 
imposed  by  the  statute.'  But  if  tbe  wrong  is  a  common  law 
tort,  tbe  lex  loci  delicti  is  looked  to  only  in  order  to  ascertain 
the  mbskMHal  righU  of  tbe  parties.  Tbe  mode  of  procedure, 
tbe  time  within  wbicb  the  suit  is  to  be  brought,  etc,  are  re- 
garded as  relating  to  the  remedy  and  are  controlled  by  the  lex 
fori,  not  by  the  lex  loci  delicti. 

I  194.  Bzoeptlona  to  Operation  of  Lex  Ziooi  ZMiotL  — Tbe 
law  of  tbe  situs  of  a  tort  is  of  course  the  ''proper  law"  to 
govern  the  liabilities  and  rights  arising  therefrom.  If  not 
liable  by  tbe  lex  loci  delicti,  tbe  general  rule  is  that  tbe  defend- 
ant wiU  not  be  liable  elsewhere.^  If  liable  by  that  law,  be  will 
usually  be  held  liable  wherever  tbe  question  arises  to  the  same 
extent  as  if  be  were  sued  in  tbe  locus  delfcti  itself. 

But,  as  in  other  cases,  there  are  occasions  upon  which  the 
foreign  lex  loci  delicti  will  not  be  enforced  in  the  courts  of  tbe 
forum.  These  are  in  the  main  the  same  exceptional  cases  which 
apply  to  tbe  operation  of  any  proper  foreign  law.' 

As  applied  to  tarts,  they  may  be  said  to  consist  of  (1)  Those 

445,  448 ;  RaUroad  Co.  v.  BetU,  10  Colo.  481,  16  Pac  821.  In  taeh  qsms, 
howeTor,  the  courto  aometimes  presome  the  foreigB  Uw  to  be  Jdantical  with 
the  lex  fori.    See  poet,  1 214. 

•  Post,  (§  200-202. 

1  Carter  v.  Goode,  50  Ark.  166,  «  a  W.  719 ;  Le  Foreet  v.  Tolman,  117 
ICaaa.  109.  Bat  aee  ICachado  v.  Fontea,  2  L.  R.  Q.  B.  D.  281,  in  which  it  ia 
held  that  if  the  tort  ia  not  Justifiable  or  ezcnaable  ander  the  lez  loci  delicti^ 
bat  is  only  not  acHonable  there,  an  actioo  may  be  brought  thereon  in  another 
State.  Thta  would  seeoi  to  be  an  instance  in  which  a  hard  case  made  bad  law. 
The  decision  is  in  direct  contradiction  of  all  the  principles  of  prirate  inter- 
national law  relating  to  torts,  and  if  followed  to  its  logical  oonclaslons  woold 
orertam  all  the  rules  established  for  the  goTsmanoe  of  such  oases.  The  same 
question  may  arise  in  aetiona  brooght  in  one  State  for  death  reoalting  from  a 
wrongful  act  in  another  State.  No  aueh  principle  has  been  held  applicable  ta 
them.    See  post,  |  200.    But  see  Stewart  9.  B.  B.  Co.,  168  U.  a  445,  448. 

•  See  ante,  Chapter  U 
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cases  where  the  ^* proper  law''  is  in  direct  coDtraTention  of  the 
law  or  policy  of  the  forum ; '  (2)  Where  the  remedy  prescribed 
for  the  tort  by  the  lex  loci  delicti  is  penal  in  character;  *  and 
(8)  Statutory  torts,  where  the  statute,  in  creating  the  liability, 
at  the  same  time  creates  a  mode  of  redress  peculiar  to  that 
State,  by  which  alone  the  wrong  is  to  be  remedied** 

It  should  be  especially  observed,  however,  that  these  excep- 
tional cases  differ  for  the  most  part  in  their  application  from 
those  heretofore  dealt  with  in  one  important  respect.  In  case 
of  exceptions  to  the  ''proper  law"  governing  other  matters, 
such  as  transfers  of  property  or  executory  contracts,  if  the 
''proper  law"  is  not  applied  the  lex  foriia  substituted  thete" 
for;  same  law  is  applied  to  the  case.  In  the  case  of  torts,  if 
the  "proper  law''  is  not  applied,  the  case  usually  falls  to 
the  ground;   no  law  is  substituted  therefor.* 

*  Herrick  v.  B.  R.  Co.,  81  Minn.  11,  47  Am.  Bep.  771,  774 ;  St.  Looii^ 
etc  R.  &  Co.  V.  McCormick,  71  Tex.  660,  9  S.  W.  540  ;  Taylor  ^..Peiinsyl* 
▼ania  Co.,  78  Ky.  848,  89  Am.  Bep.  244  ;  Vawter  v.  B.  B.  Co.,  84  Mo.  679, 
54  Am.  Bep.  105;  North  Pacific  Lumber  Co.  v.  Lang,  28  Or.  246,  42  Pac.  799 ; 
Knight  V.  R.  R.  Co.,  108  Peon.  St.  250,  56  Am.  Rep.  200,  201 ;  Higgint  v. 
R.  R.  Co.,  155  Mass.  176,  29  N.  E.  534, 586 ;  Dennick  o.  B.  B.  Co.,  103  U.  S. 
11 ;  Evey  v.  R.  R.  Co.,  52  U.  S.  App.  118,  81  Fed.  294 ;  Law  0.  R.  R.  Co, 
91  Fed.  817 ;  Illinois,  etc.  R.  R.  Co.  9.  Ihlenbei^  21  C.  C.  A.  546,  75  Fed. 
878,  879-880. 

A  Dale  V.  R.  R.  Ca,  57  Kan.  601,  47  Pac  521 ;  Adams  v.  R.  R.  Co.,  67 
Vt.  76,  so  Atl.  687;  Higgins  9.  R.  R.  Co.,  155  Mass.  176,  29  N.  E.  586 ; 
Hamilton  9.  R.  R.  Co.,  89  Kan.  56,  18  Pac  57 ;  Herrick  9.  R.  R.  Co.,  81 
Minn.  11,  47  Am.  Rep.  771,  772  ;  O'Reilly  9.  R.  R.  Co.,  16  R.  L  888, 19  AtL 
245  ;  Lyman  9.  R.  R.  Co.,  70  Fed.  409 :  Etcy  9.  R.  R.  Co.,  52  U.  &  Appu  118, 
81  Fed.  294.    See  Hantington  9.  Attrill,  146  U.  S.  657  ;  ante,  |  Id. 

ft  See  Stewart  9.  R.  R.  Co.,  168  U.  8.  447,  448 ;  North  Pacific  Lumber 
Co.  9.  Lang,  28  Or.  246,  42  Pac  799 ;  Mez.  Nat  R.  R.  Co.  9.  Jackson,  89 
Tez.  107,  88  S.  W.  857,  860.  This  is  in  reality  an  enforcement  of  the  lex  loci 
delicti  rather  than  an  exception  to  its  operation.  The  design  of  such  atatntes 
is  to  give  a  remedy  only  in  the  locus  delictL  For  instances  of  such  spedal 
remedies  applied  to  eoiUradual  liabilities,  see  ante,  1 10. 

*  This  is  certainly  tme  as  a  general  proposition.  Cases  may  be  oonceiTed 
where  the  lex  delicti  is  so  imperfect  as  to  afford  no  remedy  for  even  a  most 
6agrant  wrong,  in  which  perhaps  the  courts  of  another  State  might  gire  re* 
dress,  especially  if  it  b  their  own  citizen  who  is  thus  injured.  But  even  this 
may  well  be  doubted.    Carter  9.  Goode,  50  Aik.  155,  6  S.  W.  719 ;  W.  U. 
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§  195.  BitiiB  of  Tort  or  Loons  Delioti. — It  is  not  always 
easy  to  ascertain  the  situs  of  a  tort^  the  locns  delicti,  which  is  to 
furnish  ''the  proper  law"  of  the  case.  If  the  whole  injury  is 
caused  hy  one  single  act,  or  hy  several  acts,  all  of  which  occur 
in  the  same  jurisdiction,  there  is  no  trouhle  usually  in  locating 
the  tort,  as  having  its  situs  at  the  place  where  the  injury  occurs. 

But  if  the  tort  is  committed  upon  the  high  seas,  or  if  the 
cause  of  the  injury  arises  partly  in  one  State  and  partly  in  an- 
other, there  is  more  difficulty. 

In  case  of  torts  committed  on  hoard  of  merchant  vessels  on  the 
high  seas,  the  tort  must  he  regarded  as  committed  in  the  terri- 
tory of  the  State  or  country  to  which  the  vessel  belongs.  The 
'Maw  of  the  flag"  is  the  lex  loci  delicti.^  But  if,  when  the 
tort  is  perpetrated,  the  vessel  is  in  a  foreign  port  or  in  the  ter- 
ritorial waters  of  a  foreign  State,  it  is  generally  regarded  as  he* 
coming  subject  to  the  foreign  law,  and  no  longer  as  itself  a  part 
of  the  territory  of  the  State  whose  flag  it  flies.  The  law  of  the 
foreign  port  would  in  such  cases  be  the  lex  loci  delicti.^ 

If  the  injury  complained  of,  though  committed  on  the  high 
seas,  does  not  occur  aboard  a  vessel  (to  which  the  principle  of 
exterritoriality  may  apply),  as  where  it  results  from  a  collision 
between  two  ships  belonging  to  different  countries,  the  tort  not 
occurring  wholly  on  either  ship,  the  general  maritime  law,  as 
administered  in  the  forum,  must  govern.' 

Another  case  in  which  there  may  be  doubt  as  to  the  situs  of 
a  tort,  arises  where  the  injury  is  the  result  of  a  series  of  actSp 
some  of  which  occur  in  one  State,  while  the  culmination  takes 
place  in  another* 

Tel.  Co.  V.  Phillipn,  2  Tex.  Civ.  App.  60S,  21  S.  W.  688.    See  Hachado  v. 
Pontes,  2  L.  R.  Q.  a  D.  281. 

1  Dicey,  ConfL  L.  668  ;  Whart  Confl.  L.  §  478 ;  McDonald  v,  Mallory,  77 
K.  Y.  546,88  Am.  Rep.  664;  Cavanagh  o.  Nav.  Co.,  18  N.  T.  Siipp.  540; 
Dopont  V.  Qnebec  S.  a  Co.  (Canada),  11  S.  C.  188.  A  fortiori  would  this  be 
tme,  nnder  the  rales  of  pnUic  international  law,  of  torts  committed  aboard 
jniftfie  vessels. 

s  Geoghegan  «.  AtUa  S.  S.  Co.,  22  N.  T.  Sapp.  749 ;  Robinson  v.  Nav.  Co, 
48  U.  S.  App.  191,  78  Fed.  888.  Bat  see  Dapont  v.  Quebec  S.  S.  Co.  (Canada), 
11  S.  a  188. 

*  The  Brantford  CSty,  99  Fed.  878,  888;  The  ScotUmd,  105  U.  S.  24. 

81 
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The  rale  in  such  cases  is  that  the  place  wbere  tlie  liability  of 
the  perpetrator  first  becomes  fixed  is  the  locos  delictii  or  situs 
of  the  tort/ 

Tbosi  if  the  cause  of  a  railway  accident  is  an  omission  or 
neglect  transpiring  in  one  State,  as  the  resalt  of  which  the 
accident  and  consequent  injury  occur  in  another,  the  seat  of  the 
tort  is  the  place  where  the  accident  and  injury  occur  which 
fasten  the  liability  (if  any  there  be)  upon  the  defendant,  not  the 
place  where  the  negligence  or  omission  transpired,  which  of 
itself  would  fix  no  liability  upon  the  defendant,  save  for  the 
subsequent  injury  resulting  therefrom.  The  negligence  or 
emission  is  not  in  itself  actionable,  unless  and  until  it  is  fol* 
lowed  by  resulting  injury.* 

If  the  accident  and  accompanying  injury  take  place  in  one 
State,  while  death  results  from  the  injury  in  another,  and  suit 
is  instituted  to  recover  damages  for  the  death,  the  situs  of  the 
tort  will  depend  upon  the  question  whether  the  tort  complained 
of  is  the  injury  or  the  resulting  death.  Where  the  laws  of  the 
two  States  differ,  this  may  become  of  importance.  Following 
the  general  role  already  laid  down,  rince  an  independent  lia- 
bility is  fastened  upon  the  defendant  by  reason  of  the  injury, 
such  guilt  as  there  is  attaching  to  him  at  that  time,  the  place 

«  Alabama,  etc  R.  R.  Co.  v.  Oarroll,  97  Ala.  126,  11  So.  808,  806 ;  Rail- 
load  Co.  0.  Doyle,  60  Miss.  977 ;  LonUvUle  A  K.  R.  R.  Co.  v.  Williams,  118 
Ala.  402,  21  So.  988,  989  ;  Badiger  v.  R.  R.  Co.,  94  Wia.  191,  68  N.  W.  661 ; 
McCarthy  9.  R.  R.  Co.,  18  Kan.  46,'  26  Am.  Rep.  742 ;  De  Ham  v.  R.  R.  Co., 
86  Tex.  68,  28  8.  W.  881 ;  Needham  v.  R.  R.  Co.,  88  Vt  294. 

•  Alabama,  etc.  R.  R.  Co.  v.  Carroll,  97  Ahu  126,  11  So.  808,  806 ;  Bail, 
road  Co.  v.  Doyle,  60  Miss.  977.  Bat  see  Cin.,  H.  &  D.  B.  R.  Co.  v.  McMal* 
len,  117  Ind.  489,  20  N.  E.  887 ;  LoaisWlle  A  N.  B  R.  Ca  v.  Williams,  118 
Ala.  402,  21  So.  988.  In  the  last  case,  the  negligence  oocaned  in  Tennessee^ 
and  death  resulted  therefrom  in  Alabama.  It  wis  held  that  the  Uw  of  Ten* 
nessee  should  determine  the  defendant's  responsibility.  Bat  it  does  not  clearly 
appear  from  the  opinion  whether  the  aeddni  and  it^yry  oocmned  in  Ten* 
nessee  or  in  Alabama.  Upon  this  point  the  correctness  of  the  dedsion  de- 
pends. 

For  analogoos  prtndples  with  respect  to  cHmeSf  see  post,  |  204  ;  Alabama, 
etc  B  B  Co.  9.  Ouroll,  tupra;  Simpson  v.  State,  98  Ga.  41,  44  Am.  St.  Bep. 
76,  and  note. 
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of  the  ifiQiiry  is  the  trae  locns  delictL  The  death  may  increase 
the  liability,  bat  it  does  not  create  it.* 

An  injury  resulting  from  the  act  of  a  living  agency  will  be 
referred  to  the  place  where  the  act  is  done.  This  principle 
applies  not  only  to  the  tortious  acts  of  an  agent,  for  which  it 
is  sought  to  hold  the  principal  responsible  in  another  State,^ 
but  to  cases  where  the  defendant  is  the  owner  of  an  animal 
which  strays  into  another  State  and  there  does  an  injury  for 
which  the  owner  is  held  responsible.  The  place  of  the  injury  is 
the  locus  delictL 

TJius,  in  Le  Forest  v.  Tolman,'  a  Massachusetts  statute  pro- 
vided that  ^^  every  owner  or  keeper  of  a  dog  shall  forfeit  to  any 
person  injured  by  it  double  the  amount  of  the  damage  sustained 
by  him,  to  be  recovered  in  an  action  of  tort "  (without  regard 
to  the  scienter).  The  defendant  lived  in  Massachusetts  and  the 
plaintiff  in  New  Hampshire.  The  defendant's  dog  strayed  over 
into  New  Hampshire  and  bit  the  plaintiff,  who  thereupon  sued 
the  defendant  in  Massachusetts.  There  was  no  evidence  of  any 
New  Hampshire  statute  on  the  subject,  and  by  the  common  law 
presumed  to  be  in  force  in  New  Hampshire  the  scienter  was  an 
essential  element  of  the  cause  of  action.  No  scienter  was  shown. 
The  court  held  that  the  action  could  not  be  maintained  in  Mas- 
sachusetts, since  the  New  Hampshire  law  must  control. 

It  is  to  be  observed  furthermore  with  respect  to  the  situs  of 
torts,  that  every  crime  against  an  individual  is  also  a  tort.  In 
such  cases,  if  a  private  action  is  brought  upon  the  tort,  its  situs 
is  the  situs  of  the  crime,  which  will  be  discussed  in  a  subsequent 
section.* 

The  situs  of  torts  to  real  property  will  of  course  be  the  situs 
of  the  land  against  which  the  tort  is  committed.    Nor  can  any 

•  Radiger  «.  R.  R.  Co.,  94  Wit.  191»  68  N.  W.  Ml ;  Keedham  v.  R  B. 
Ga,  88  Yt  294;  McCarthy  v.  R.  R.  Co.,  18  Kan.  46,  26  Am.  Rep.  742; 
De  Ham  v.  R.  R.  Co.,  86  Tex.  68,  28  S.  W.  881.  Perha{»8  also  LoaiByille 
ft  N.  R.  R.Co.  «.  WiUiama,  113  Ala.  402,  21  So.  988,  may  be  referred  to  this 
principle.    The  fiusti  of  that  case  are  not  clearly  stated. 

'  As  in  case  of  lailway  aeddents  like  those  above  mentioBed. 

•  117  Mass.  109. 
9  Poet,  f  204. 


484  LEX  DELIOn  GOVBBNS  TOBTS.  §  190 

Berious  doubt  ariBe  that  the  situs  of  torts  to  personal  property  is 
the  actual  situs  of  the  property,  not  its  legal  situs  at  the  domicil 
of  the  owner,  unless  that  is  also  its  actual  situs.^  But  so  far 
as  the  liability  of  the  defendant  for  the  conversion  of  goods  de- 
pends upon  matter  of  titley  etc.,  the  '^proper  law"  regulating 
the  title  or  other  ground  of  defense  is  to  be  looked  to,  which 
may  or  may  not  be  the  lex  loci  delicti.^^ 

§  196.  Xaw  goTeming  Torts  in  General.  —  It  is  a  general 
rule  subject  to  but  few  exceptions  that  the  lex  loci  delicti  gor- 
ems  the  right  of  an  injured  party  to  sue  for  a  tort,  the  liability 
of  the  perpetrator,  and  the  defenses  he  may  plead.  The  modem 
tendency,  as  we  have  seen,  is  in  favor  of  regarding  actions  for 
torts  as  of  a  transitory  nature,  not  confined  to  the  place  where 
the  tort  occurs.  These  principles  give  birth  to  another  well 
worthy  of  notice ;  namely,  a  tendency  to  support  an  action  fora 
foreign  tort,  if  actionable  by  the  law  of  the  State  where  it  is 
committed,  and  subject  to  that  law,  regardless  of  the  law  of  the 
forum;  the  only  proviso  being  that  it  is  not  expressly  oontrary 
to  the  law  or  to  some  very  pronounced  policy  of  the  forum.  The 
courts  are  inclined  to  be  very  liberal  in  sustaining  such  actions. 

The  tendency  of  the  recent  decisions  is  especially  observable 
in  respect  to  the  liberality  shown  in  refusing  to  set  aside  the 
operation  of  a  proper  foreigpi  law  because  of  mere  dissimilarities 

10  Canon  v.  Smith,  188  Ho.  606,  84  Q.  W.  855 ;  Southern  Pac.  Co.  v. 
Graham,  12  Tez.  Civ.  App.  565,  84  S.  W.  185.  In  Hoffman  v.  Carow,  22 
Wend.  (K.  Y.)  285,  an  action  was  brought  in  New  York  by  a  plaintiff  resident 
there  sgainst  certain  ancttoneers,  dtizens  of  Maryland.  The  action  was  trover 
for  certain  goods  stolen  from  the  plaintiff,  and  put  in  the  defendants'  hands 
by  the  thief  for  sale,  they  being  ignorant  of  the  felony.  It  was  held  that  the 
law  of  the  legal  situs  of  the  goods  (the  owner's  domicil)  should  determine  the 
liability  of  the  defendants  for  the  conversion  of  the  goods,  not  the  law  of 
Maryland,  where  the  conversion  oocorrsd.  It  is  submitted  that  the  oonrt  here 
confused  two  distinct  principles.  It  is  genemlly  true  that  the  situs  of  chattels, 
for  the  purpose  of  transfen  or  dealings  with  them  by  the  owner,  is  the  aitus  of 
the  owner.  But  so  far  as  the  dealings  of  third  persont  therewith  are  con* 
earned,  as  where  they  deal  the  chattels  situated  abroad  or  convert  them  to 
their  own  use,  the  actual  situs  of  the  chattels  is  the  locus  delicti,  and  fur* 
niihes  the  "  proper  law ''  to  govern  both  the  crime  and  the  tort 

n  See  Martin  v.  Hill,  12  Barb.  (N.  Y.)  681 ;  Edgerly  9.  Bosh,  81  N.  T. 

in. 
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to  the  law  of  the  forum.  Thus,  it  was  formerly  laid  down  as  a 
rule  in  these  cases  that,  in  order  for  the  courts  to  enforce  a  for- 
eign  lex  delictii  the  tort  must  not  only  he  actiouahle  in  hoth 
States,  hut  the  laws  of  hoth  States  must  he  tuMarUiaUy  simUar^ 
if  not  identical.^  The  presumption  was  rather  against  the  right 
to  recover  for  a  foreign  tort  than  in  favor  of  it.  At  present, 
however,  the  reverse  of  this  is  true,  the  courts  favoring  the  right 
to  recover  in  such  cases,  unless  the  right  is  vetoed  hj  the  lex 
fori.  It  may  even  he  douhted  whether  it  is  necessary  that  the 
lex  fori  should  make  the  tort  actionahle  at  all,  provided  its 
policy  does  not  emphatically  prohibit  a  recovery.'  However 
this  may  he,  it  is  quite  certain  that  it  is  no  longer  requisite 
that  the  laws  of  the  two  States  should  he  substantially  similar. 
If  the  lex  delicti  is  not  opposed  to  the  settled  policy  of  the 
forum,  it  will  be  enforced  there,  provided  the  court  has  juris- 
diction of  the  defendant.' 

Thus  in  a  recent  Canadian  case,'  the  action  was  for  false  im- 
prisonment against  a  foreign  customs  officer.  He  had  arrested 
the  plaintiff  without  a  warrant,  under  a  law  of  his  own  country 
authorizing  such  arrests  in  case  of  persons  suspected  of  violating 
its  customs  laws.  The  point  was  made  that  this  foreign  law 
(lex  loci  delicti)  was  contrary  to  Canadian  notions  of  justice  and 
propriety  and  contrary  to  its  policy,  but  the  court  ruled  that  it 
was  not  so  manifestly  unjust  as  to  be  rejected  as  a  defense  to  the 
action. 

§  197.  Defenses  to  Actions  for  Tort.— Kot  only  does  the 
lex  loci  delicti  control  the  plaintiff's  jright  to  sue  and  the  grounds 

1  See  Herrick  v.  R  R.  Co.,  81  Minn.  11,  47  Am.  Bep.  771 ;  Leonard  v. 
Nay.  Ck>.,  84  N.  Y.  48,  88  Am.  Bep.  491 ;  St  Loaie,  etc.  K.  R.  Co.  v.  McCor- 
mick,  71  Tex.  660,  9  S.  W.  540  ;  Hamilton  v.  R.  B.  Co.,  89  Kan.  687, 18  Pac 
57,  60  ;  Cin.,  H.  ft  D.  R.  R.  Ca  v,  McMallen,  117  Ind.  489,  20  N.  £.  287; 
O'Reilly  v.  R.  R.  Co.,  16  R.  I.  888, 19  AtL  245  ;  Morris  v.  R.  R.  Co.,  65  la. 
727,  23  N.  W.  148. 

<  See  Herrick  v.  B  R.  Co.,  81  Minn.  11,  47  Am.  Rep.  771  ;  Nelson  9. 
B.  R.  Co.,  88  Va.  971,  14  S.  B.  889. 

*  Herrick  v.  R.  R.  Co.,  81  Minn.  11,  47  Am.  Bep.  771 ;  Erey  v.  R.  R.  Co., 
62  U.  S.  App.  118,  81  Fed.  294,  88  L.  R.  A.  887;  Hantington  v.  Attrill,  146 
U.  8.  670;  Law  v.  R.  R.  Co.,  91  Fed.  817. 

«  Hay  9.  Smith,  82  N.  B.  474. 
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of  his  oomplunt,  but  the  aame  law  ntnally  goTems  the  dofensM 
which  may  be  made  by  the  def endant*  It  should  be  noticed  that 
the  courts  aie  more  chary  <^  applying  exceptions  to  the  complete 
operation  of  a  foreign  lex  delicti  when  it  is  the  gronnd  of  the 
defendant's  defense  than  when  it  is  the  gnmnd  of  the  plaintiff's 
complaint.  Few  cases  are  fonnd  in  which  the  defense  of  the 
alleged  wrongdoer,  based  on  the  lex  delicti,  has  been  swept 
away  by  the  courts  in  the  maintenance  of  the  supposed  policy  of 
the  forum,  though  perhaps  in  extreme  cases  such  a  st^  might 
be  justifiable.^ 

Thus;  the  effect  of  the  absence  of  proof  <rf  the  9cieniery  as  a 
defense  to  an  action  against  the  owner  of  a  dog,  which  has  strayed 
into  another  State  and  there  bitten  the  plaintiff,  is  to  be  deter* 
mined  by  the  lex  delicti.'  And  so  is  the  effect  of  an  act  of  am- 
nesty or  oblivion  upon  acts  done  in  time  of  rebellion.* 

So  also  the  effect  of  contributory  negligence  as  a  defense  to 
an  action  ex  delicto  will  be  controlled  by  the  same  law.  Thus, 
whether  the  doctrine  of  '' comparative  negligence''  ajpplies  to 
the  case  depends  upon  the  lex  delicti.*  So,  if  the  lex  delicti 
provides  that  contributory  negligence  shall  go  merely  in  mitiga* 
tion  of  damages,  that  law  will  govern,  though  by  the  lex  fori 
contributory  negligence  defeats  the  action  altogether.*  And  if 
the  lex  delicti  fixes  an  age  or  conclusively  presumes  an  age  at 
which  an  infant's  contributory  negligence  will  excuse  a  wrong- 
doer, that  law  gives  the  rule  for  decision.* 

But  if  the  rule  prescribed  by  the  lex  delicti  with  respect  to 
the  defendant's  negligence  is  a  mere  rule  of  evidence,  such  as 
rules  respecting  the  burden  of  proof  tonching  negligence,  the 
lex  fori  will  govern,  not  the  lex  delicti,  in  accordance  with  the 
general  principle  that  rules  of  evidence  relate  to  the  remedyi  and 

1  See  May  9.  Smith,  8S  N.  B.  474;  Usehsdo  a.  Fonteib  S  L.  B.  Q.  a  a 
SSI. 

•  LeFonrt  v.  Tohnaa,  117  Man.  109. 

•  Phillipa  o.  Eyn,  L.  B.  6  Q.  B.  29. 

«  See  Helton  v.  B.  B.  Co.,  97  Aim.  275,  IS  8a  S7e,  S85;  last Tena.,  etoi 
B.  B.  Co.  9.  Lewis,  89  Tbnn.  885, 14  S.  W.  008. 

•  Louimlle  ft  K.  B  B  Go.  9.  Whitlow  (Ky.),  48  8.  W.  711. 

•  Bridger  v.  B.  B  Co.,  S7  S.  a  46^  8  8.  B.  860. 
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like  all  matters  of  that  charaoter  are  legalated  bj  the  law  of  the 
situs  of  the  remedy  (lex  fori).' 

In  like  manner,  the  scope  and  effeet  of  the  doctrine  of  '^ae- 
snmption  of  riski"  npon  entering  into  a  dangerous  employ* 
meut  are  to  be  determined  in  accordance  with  the  lex  loci 
delicti.' 

The  same  law  governs  in  ascertaining  the  liability  of  an  em* 
ployer  to  a  servant  injured  by  the  negligence  of  a  feUow-eervant.* 
The  question  has  been  made  in  these  latter  cases,  whether  the 
liability  or  non-liability  is  not  rather  contractual  than  tortious. 
This  is  of  importance  in  those  cases  where  the  contract  of  em- 
ployment is  made  in  one  State,  while  the  injury  occurs  in  an- 
other subject  to  a  different  rule  touching  the  employer's  liability 
for  such  injuries.  It  is  believed  however  that  the  liability  in 
such  cases  is  tortious,  not  oontractua!,  and  is  therefore  controlled 
by  the  lex  delicti.^* 

So  also  where  the  nature  and  extent  of  the  liability  for  a 
tort  depends  upon  the  nature  of  the  perpetrator^s  occupation,  as 
whether  he  is  to  be  subjected  to  the  liabilities  of  a  common 
carrier,  this  question  will  depend  upon  the  lex  delicti.  Hence 
in  an  action  brought  in  Mississippi  against  the  Pullman  Car 
Company  of  Illinois  for  an  outrageous  assault  perpetrated  in 
Illinois  upon  a  passenger  by  a  porter  in  the  employ  of  the  com- 
pany, the  question  whether  the  company  was  a  common  carrier 
(and  as  such  bound  to  protect  its  passengers  against  the  acts  of 
its  servants  even  when  beyond  the  scope  of  their  employment) 

T  Helton  9.  R.  R.  Co.,  97  AUl  376,  18  8a  87«,  88&  See  Van  Baden  v. 
B.  R.  Co.,  66  Hon  (N.  Y.),  96,  8  N.  T.  Sapp.  914. 

*  Bailroad  Co.  v.  Ihlenbeig,  76  Fed.  879-880  ;  Korthern  Pao.  R.  R.  Co. 
9.  Baboock,  164  U.  S.  190. 

*  Alabama,  etc.  R.  R.  Co.  v.  Carroll,  97  Ala.  1S6, 11  So.  808,  807 ;  Kahl 
9.  R.  R.  Co.,  96  Ak.  837,  10  So.  661, 662 ;  Alexander  v,  Pennaylmnia  Co., 
48  Ohio  St.  628,  80  N.  E.  69,  70,  71 ;  Belt  0.  R.  R.  Co.,  4  Tez.  Civ.  App.  281, 
S2  80.  1062,  1064  ;  Njns  9.  R.  R.  Co.,  47  Minn.  92,  49  N.  W.  627  ;  Herriek 
9.  R.  R.  Co.,  81  Minn.  11,  47  Am.  Rep.  771. 

^  AUbama,  eto.  R. R.  Co.  v.  Carroll,  97  Ala.  126,  11  Sa  808,  807;  Belt  t. 
R.  R.  Co.,  4  Tez.  Civ.  App.  281,  22  S.  W.  1062, 1064  ;  Herriek  v.  R.  R.  Co., 
81  Minn.  11,  47  Am.  Hep.  771.  Bat  aee  Alexander  v.  FennajlTania  Ca,  4$ 
Ohio  St  628»  80  K.  E.  69.  70. 
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was  determined  in  the  affirmatire,  in  accordance  with  the  law 
of  Illinois  (lex  delicti).^^ 

§  198.  Damages  —  Compenaatpry,  PunitiTey  and  PenaL^ 
With  regard  to  the  law  governing  damages  to  he  given  in 
an  action  ex  delicto,  the  distinction  hetween  common  law  and 
statutory  torts  becomes  of  importance.  The  measure  of  dam* 
ages  in  the  case  of  statutory  torts,  as  will  presently  appear,^ 
will  be  governed  in  general  by  the  lex  delicti,  at  least  in  those 
cases  where  the  measure  of  damages  is  fixed  by  the  very  statute 
which  creates  the  tortious  liability. 

The  law  controlling  the  measure  of  damages  in  actions  ex 
delicto  may  depend  in  some  degree  upon  whether  the  damages 
demanded  are  merely  compensatory,  or  are  punitive  or  vindio^ 
tive,  or  are  by  way  of  statutory  penalty. 

If  the  damages  demanded  are  compensatory  merely,  and  the 
laws  of  both  States  authorise  compensation  (and  no  more),  little 
question  will  generally  arise  as  to  the  ^^  proper  law  '*  governing 
the  measure  of  damages.  But  occasionally  some  point  may  arise 
upon  differences  between  the  lex  delicti  and  the  lex  fori  as  to 
the  elements  to  be  taken  into  consideration  in  estimating  the 
amount  of  damage.  Such  matters  pertain  to  the  remedy,  and 
are  to  be  controlled  by  the  lex  fori,  since  they  do  not  involve 
any  substantive  right.  Thus,  if  the  lex  loci  delicti  allows  the 
social  position  of  the  plaintiff  to  be  considered  in  assessing 
the  damage  resulting  from  a  tort,  while  the  lex  fori  does  not, 
the  latter  law  will  control.' 

So,  the  question  whether,  in  trover  for  the  value  of  goods,  in- 
terest on  the  value  thereof  from  the  time  of  the  conversion  shall 
be  included  in  the  damages  is  to  be  determined  by  the  lex  fori.* 

But  if  damages  are  given  by  the  law  of  either  State,  which 

u  Pallman  Gar  Ca  v.  Ltwrenoe  (Miss.),  22  So.  68»  57. 

1  See  cases  cited  <i0v,  note  4;  poet,  SS  200,  202. 

<  E^ey  9.  Hex.  Nat.  R.  R.  Co.,  66  U.  S.  App.  118,  81  Fed.  2M,  88  L.  B. 
A.  887;  Hex.  Nat  R.  R.  Co.  v.  Jackson,  89  Tex.  107,  88  S.  W.  861,  81 
L.  R.  A.  276. 

*  Canon  9.  Smith,  188  Mo.  606,  84  S.  W.  855,  858.  Bat  in  case  of  stata- 
tory  tortB,  if  intereet  is  included  in  the  damages  nnder  the  statnte  of  the  locos 
delicti,  the  lex  delicti  wiU  preymiL    Kieferv.  R.  R.  Co.,  42  N.  7.  Snpp.  17K 
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are  not  merely,  or  not  fullji  compensatory  for  the  tort  complained 
of,  the  general  rule  is  that  the  measure  of  damages  becomes  a 
matter  of  substantive  right,  to  be  controlled  by  the  lex  delicti 
unless  the  damages  are  pencU,  The  plaintiff  should  have  the 
same  substatiiial  relief  in  the  forum  that  he  would  be  entitled 
to  if  he  had  sued  in  the  locus  delicti,  provided  the  enforce- 
ment of  the  lex  delicti  would  not  contravene  the  policy  of  the 
forum/ 

With  respect  \x>  punitive  damages  also,  if  the  case  is  one  for 
which  such  damages  may  be  given  in  the  discretion  of  the  jury 
under  the  lex  delicti,  that  law  will  govern  the  legal  right  to 
demand  such  damages  in  another  State,  unless  the  lex  fori 
should  expressly  prohibit  punitive  damages,  or  the  enforcement 
of  the  lex  delicti  in  this  respect  would  contravene  an  established 
policy  of  the  forum*  This  is  a  substantive  right^  not  a  mere 
matter  of  remedy.' 

In  some  cases  the  statutes  of  the  locus  delicti  provide  for  a 
named  sum  to  be  given  by  way  of  damages,  regardless  of  exten- 
oating  circumstances  in  case  the  cause  of  action  described  in 
the  statute  arises,  and  sometimes  regardless  of  the  actual  dam* 
age  done.  Such  statutes  are  to  be  distinguished  from  those 
which  merely  impose  an  outside  limit  upon  the  amount  of  dam* 
ages  recoverable.  The  latter  are  remedial  statutes,  the  former 
more  or  less  penalj  since  they  are  to  operate  without  regard  to 
circumstances  of  extenuation  and  do  not  give  merely  the  actual 
damages  sustained.  Such  statutes  have  generally  been  refused 
enforcement  in  other  States,  upon  the  ground  that  they  are 
penal.*    And  so  it  is,  also,  where  the  statutes  of  the  locus 

«  Mez.  Nat  R.  R.  Ca  v.  Jaokson,  89  Tez.  107,  88  a  W.  857,  81  L.  R.  A. 
276;  Pullman  Palace  Car  Co.  v,  lAwrence  (Miss.),  22  So.  68,  57;  Hanna  v. 
R.  R.  Co.,  41  m.  App.  116 ;  Kiefer  9.  R.  R.  Co.,  42  N.  7.  Supp..  171.  See 
Dyke  v.  R.  R.  Ca,  45  N.  Y.  118,  6  Am.  Rep.  48 ;  Wooden  v.  R.  B.  Ca,  126 
K.  Y.  10,  26  AtL  1050. 

*  See  Pallman  Palace  Car  Co.  v,  Lawrence  (Miss.),  22  So.  58,  57.  But 
see  Carson  p.  Smith,  188  Mo.  606,  84  S.  W.  855,  858,  where  the  plaintiff's 
right  to  panitive  damages  is  discussed  without  reference  to  the  lex  delicti 

•  O'ReUly  v.  R.  R.  Co.,  16  R.  L  888,  17  AtL  906;  Dale  v.  R.  R  Co.,  57 
Kan.  601,  47  Pac  521 ;  Adams  v.  R.  R.  Ca,  67  Yt.  76,  80  AtL  687;  Lymaa 
«.  R.  R.  Co.,  70  Fed.  409. 
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delicti  proride  tbat,  under  pftrticular  circnmntaneei  ol  tort^ 
donble  or  treble  damagee  shall  be  awarded.^ 

§  199.  Statatory  Torta  -^  Death  by  'Wrongfol  Aot  -^  Statu- 
tory torts  are  either  acts  of  an  injurious  tendency,  which  (al- 
though  compensation  may  not  be  demandable  therefor  upon  the 
universal  principles  that  inhere  in  the  common  law)  are  made 
tortious  by  statute;  or  are  torts  which,  not  being  a^stioruMe  at 
common  law  for  some  technical  reason,  are  made  so  by  statute.^ 

In  cases  of  statutory  torts  there  should  be  no  presumption 
that  the  laws  of  two  States  are  similar.  One  may  hare  re* 
tained  the  common  law,  while  the  other  has  altered  the  com* 
mon  law  rule  within  its  limits  by  statute.  Hence  the  fact  that 
acts  of  this  character  are  made  actionable  by  statute  in  the 
State  where  the  action  is  brought  affords  no  ground  to  presume 
that  the  same  act  is  also  actionable  in  the  locus  delicti'  In- 
deed, if  the  lex  delicti  is  founded  upon  the  common  law  systen 
of  jurispmdence,  the  very  opposite  presumption  is  indulged, 
in  the  absence  of  proof  to  the  contrary,  namely,  that  the  com« 
mon  law  remains  in  force  in  the  locus  delicti,  unchanged  by 
statute.* 

The  principal  instance  of  a  statutory  tort  is  that  afforded  by 
the  enactment  in  most  of  the  States  of  acts  based  upon  the  Eng- 

• 

T  Bettyi  V.  a  B.  Co.,  87  Wis.  828  ;  Herrick  v.  R.  R.  Co.,  81  Minn.  11,  47 
Am.  Rep.  774-776;  Ungdon  ».  B.  R.  Co.,  68  Hun  (N.  Y),  122,  11  N.  Y. 
Supp.  614.  It  IB  poaaible  however  that  such  sUtutes,  instead  of  being  regarded 
as  penal  and  onenforceable  exterritorially,  should  be  looked  upon  as  merely 
ereating  a  statntory  case  for  pnnitire  damages,  and  sboald  thei«fora  be  re- 
ferred to  the  prao«iiug  paragraph.  See  Huntington  v.  Attrill,  146  U.  &  067 ; 
Erey  r.  R.  R.  Co.,  62  U.  8.  App.  118,  81  Fed.  294,  802;  Hamilton  w.  R.  R. 
Co.,  89  Kan.  687,  18  Pac  67.  See  ante,  §  10.  But  this  construction  is 
hardly  probable,  since  in  ordinary  cases  of  punitire  dsmages  all  the  law  does 
is  to  permit  the  yury  to  consider  whether  upon  the  etidence  additional  dam* 
ages  should  be  awarded  in  the  particular  ease,  whereas  under  sttttotes  of  this 
character  no  discretion  whatever  is  left  in  the  Jury.  Conftseations  of  this  soft 
an  contrary  to  the  policy  of  most  States^  and  would  hardly  be  eaforeed  else* 
where  than  in  the  State  which  enacts  the  law.  But  see  Hnntingten  v.  Attrill, 
iupra, 

1  Ante,  S  198. 

*  Leonaxd  v,  Kar.  Co.,  84  N.  Y.  48,  88  Am.  Rep.  491. 

6  Deberoise  9.  R.  R.  Co.,  98  K.  Y.  877.    8eepMl»|814 
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lish  statute,  known  as  ^'Loid  Campbell's  Aet,"  whereby  in- 
juries resulting  in  death  are  made  actionable.  At  common  law 
the  maxim,  '< personal  actions  die  with  the  person,''  applied 
to  such  cases.  These  statutes  rary  greatly  in  detail,  but  the 
general  policy  of  most  of  them  is  the  same.  That  policy  is  not 
simply  to  permit  the  right  of  action  to  survive  for  the  benefit 
of  the  dead  man's  estate,  but  to  give  the  benefit  of  the  dam« 
ages  obtained  to  his  family,  free  from  the  claims  of  creditors; 
or  in  other  words,  to  create  a  new  cause  of  action,  rather  than 
merely  to  allow  the  old  one  to  survive.  Some  of  these  acts 
name  the  personal  representative  of  the  deceased  as  the  proper 
party  to  sue  in  this  behalf,  but  the  proceeds  to  go  to  his  family 
or  those  named  by  the  statute;  others  provide  that  the  suit  shall 
be  brought  directly  by  the  beneficiaries  named  in  the  statute; 
others,  that  the  suit  shall  be  in  the  name  of  the  State.  Some 
of  the  statutes  specify  that  only  a  limited  amount  may  be  re* 
covered  by  way  of  damages ;  others  designate  no  limit.  Some 
provide  that  the  suit  shall  be  brought  within  one  year,  others 
within  two  or  more  years,  from  the  time  of  death.  Some  limit 
the  damages  to  a  certain  amount,  others  to  another,  others  not 
at  all.  Many  of  these  acts  prescribe  other  conditions  and  regu<* 
lations  also,  but  those  mentioned  suffice  to  illustrate  the  vari« 
ances  and  discrepancies  existing  between  them,  and  which  have 
proved  a  fruitful  source  of  conflicts  of  laws. 

§  200.  Death  by  Wrongful  Aot  —  Xnoraaaing  IdberaUty  ei 
the  Courta.  —  In  the  cases  on  this  subject  two  main  questions 
were  first  presented.  If  a  tortious  death  is  actionable  by  the 
lex  fori  only,  will  that  statute  govern  ?  If  actionable  by  the 
lex  delicti,  will  that  statute  control  ? 

The  first  question  was  at  once  decided  in  the  negative^  and 
the  correctness  of  the  ruling  cannot  be  questioned.^ 

It  is  with  regard  to  the  second  question  that  the  greatest  con- 
flict of  opinion  has  occurred.  The  view  first  advanced  was  that 
although  the  lex  delicti  made  the  tortious  death  actionable,  it 
would  be  of  no  avail  upon  an  action  brought  in  another  State, 

1  Ciowley  9.  R.  R.  Co.,  80  Barl».(N.  Y.)  09;  Batch  v.  R.  R  Ca,  SO  Bwb. 
48S;  Whitford  v.  Pmama  R  R.  Co.,  28  N.  Y.  46S ;  (VRellly  v.  R  R  Co.,  16 
R  I.  888»  17  AtL  906.    See  DeboroiM  v.  R  R  Gew,  98  H.  Y.  877* 
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eren  though  the  death  was  made  actionable  hj  the  lex  fori  also, 
because  such  statutes  were  to  be  regarded  ub  penal,  or  at  least  as 
haviug  no  exterritorial  force.' 

As  more  liberal  ideas  adyanced,  the  next  step  taken  bj  the 
courts  was  to  recognize  these  statutes  as  remedial,  not  penal^ 
and  to  permit  actions  to  be  brought  in  one  State  for  a  tortious 
death  resulting  in  another  State  and  actionable  there,  provided 
there  was  a  statute  9uhstanHaUy  ^mUar  in  the  State  of  the 
forum.'  But  if  there  were  any  very  marked  dissimilarities  be- 
tween the  statutes  of  the  two  States,  this  was  still  taken  to  in- 
dicate that  the  enforcement  of  the  lex  delicti  was  contrary  to 
the  policy  of  the  forum,  and  the  right  to  sue  there  would  be 
denied.^ 

The  present  tendency  of  the  more  recent  decisions  is  to  ad- 
vance still  further  towards  liberality  and  to  throw  open  the 
courts  to  litigants  whose  cause  of  action  has  arisen  in  other 
States  and  under  the  laws  thereof,  even  though  not  actionable 
at  common  law  or  not  actionable  if  it  had  arisen  in  the  forum, 
provided  the  enforcement  of  the  lex  delicti  would  not  seriously 
contravene  the  established  policy  of  the  forum.  The  presump- 
tion is  in  favor  of  the  right  to  sue,  and  the  burden  rests  upon 
the  party  objecting  to  show  that  the  enforcement  of  the  "  proper 
law ''  would  be  inconsistent  with  the  domestic  policy.' 

s  Richardson  v.  R.  K.  Co.,  98  MCass.  86 ;  McOrthy  9.  R.  R.  Co.,  18  Kan.  46 ; 
Woodanl  v.  R.  R.  Co.,  10  Ohio  St  121 ;  Andenon  v.  R.  R  Co.,  87  Wis.  821 ; 
Hamilton  v.  R.  R  Ca,  89  Kan.  687, 18  Pac.  67.  Thia  doctrine  ia  indefensible^ 
and  has  long  since  been  discarded. 

s  Leonard  v.  Nav.  Co.,  84  K.  Y.  48,  88  Am.  Rep.  491 ;  Wooden  v.  R  R. 
Co.,  126  N.  Y.  10, 16 ;  St  Lonis,  etc.  R  R.  Co.  v.  McCormick,  71  Tez.  660, 
9  S.  W.  640 ;  Hamilton  v.  R.  R.  Co.,  89  Kan.  687, 18  Pac.  67,  60 ;  Cin.  H.  ft  D. 
R.  R.  Co.t;  McMallen,  117  Ind.  489,  20  N.  E.  287;  Bums  v.  R.  R  Co.,  118 
Ind.  169,  16  N.  E.  280 ;  O'ReiUy  v.  R  R  Co.,  16  R.  L  888,  19  AtL  246 ; 
Morris  V.  R.  R.  Co.,  66  la.  727,  23  N.  W.  148. 

«  St  Lonis,  etc  R.  R.  Co.  v.  McCormick,  71  Tez.  660,  9  S.  W.  640 ;  Belt 
V.  R  R  Co ,  4  Tez.  Civ.  App.  281,  22  S.  W.  1062, 1068 ;  Ash  9.  R  R.  Co.,  72 
Md.  144,  19  AU.  648 ;  Hamilton  9.  R  R.  Co.,  89  Kan.  687,  18  Pac.  67,  60 ; 
Yawter  v.  R  R  Co.,  84  Mo.  679,  64  Am.  Rep.  106 ;  Taylor  v.  Pennsylvania 
Co.,  78  Ky.  848,  89  Am.  Rep.  244. 

*  Stewart  v.  R.  R.  Co.,  168  U.  S.  446;  Texas,  etc.  R.  R.  Co.  v.  Coz,  146 
U.  S.  698 ;  Huntington  p.  Attrill,  146  U.  8.  667,  670  ,*  Oennick  9.  R.  R  Co. 
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But  even  under  this  modem  doctrine  the  right  of  the  plain- 
tiff  to  sue  and  the  liability  of  the  defendant  depend  in  all  sub- 
stantial matters  upon  the  lex  loci  deliotiy  not  upon  general 
principles  of  law  and  justice  as  administered  in  the  forum.* 
Hence,  both  with  respe<it  to  the  party  who  is  to  sue  for  the 
tort,  the  time  within  which  suit  is  to  be  brought,  the  measure 
of  damages,  and  all  other  conditions  named  in  the  statutci 
affecting  the  substantive  rights  of  the  parties,  the  lex  loci 
delicti  is  strictly  followed,  after  it  is  once  determined  that 
its  enforcement  will  not  contravene  the  policy  of  the  forum. 

§  201.  Same  —  Proper  Plaintiff. — The  lex  loci  delicti  is  the 
proper  law  by  which  to  ascertain  the  peison  who  is  to  sue  for  a 
death  caused  by  wrongful  act.  The  right  to  sue  accrues,  if  at 
all,  by  reason  of  the  statute  of  the  locus  delicti,  and  in  general 
no  one  can  take  advantage  of  the  right  conferred  by  that  law 
save  the  person  to  whom  that  law  gives  it. 

Thus  where  the  lex  delicti  designates  the  personal  represent- 
ative as  the  proper  complainant,  while  the  lex  fori  names  the 
widow,  the  latter,  in  her  individual  capacity  at  least,  will  not 
be  permitted  to  sue  in  the  forum,  even  though  by  the  lex  delicti 
the  representative  is  to  sue  for  her  benefit.^  On  the  other  hand, 
if  the  lex  delicti  prescribes  that  the  representative  is  to  sue 
for  the  benefit  of  others  than  the  party  designated  by  the  lex 
fori  as  the  complainant,  this  does  not,  under  the  modem  view, 
prevent  the  suit  from  being  brought  as  directed  by  the  lex 
delicti.' 

If  the  lex  delicti  prescribes  the  widow,  heirs,  etc.,  as  the 
proper  parties  to  sue,  while  the  lex  fori  prescribes  the  personal 
representative  of  the  deceased^  the  same  principle  controls,  and  , 

108  U.  S.  11 ;  Law  9.  R.  R.  Co.,  91  Fed.  817,  819 ;  Hlggins  v.  R.  £.  Co.,  155 ' 
Mass.  176,  29  N.  E.  636, 536 ;  Nelson  v.  R.  R.  Co.,  88  Va.  971, 14  S.  £.  839 ; 
Herrick  v.  R.  R.  Co.,  81  Minn.  11,  47  Am.  Rep.  771,  77a 

*  In  Stewart  v.  R.  R.  Co.,  168  U.  S.  445,  there  seema  to  be  the  hint  of  a 
tendency  to  rely  upon  general  principles,  rather  than  upon  the  strict  lex  loci 
delicti  See  also  Hachado  v.  Pontes,  2  L.  B.  Q.  B.  D.  281,  where  a  similar 
tendency  is  exhibited. 

1  Usher  v.  R.  R.  Co.,  126  Penn.  St  206, 17  Atl.  598 ;  St  Loaia^  etc  R.  R. 
Co.  V.  McCormick,  71  Tex.  660, 9  8.  W.  540. 

<  See  Stewart  v.  R.  R.  Co.,  168  U.  S.  44& 
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the  party  designsted  by  the  lex  delicti  is  the  proper  plaintiff, 
without  regard  to  the  proTiaioiis  of  the  lex  fori.* 

In  cases  where  the  '' proper  law''  names  the  personal  repre- 
sentative as  the  pkintif^  a  question  arises  as  to  whether  this 
requires  the  representative  to  be  appointed  in  the  locus  delicti, 
or  whether  his  appointment  in  the  forum  will  suffice.  This 
question  has  once  before  been  discussedi  and  it  was  shown  that 
the  weight  of  authority  favors  the  doctrine  that  the  latter  is 
sufficient/ 

But  to  the  general  principle  that  only  the  party  designated 
by  the  lex  loci  delicti  may  sue,  one  exception  has  been  made  by 
the  Supreme  Court  of  the  United  States  in  Stewart  v.  B.S. 
Co.*  In  that  case  the  death  took  place  in  Maryland,  and  suit 
was  brought  in  the  District  of  Columbia  by  the  administrator 
of  the  deceased.  By  the  law  of  Maryland,  suit  was  to  be  brought 
in  such  cases  in  the  name  of  the  State  of  Maryland,  for  the 
benefit  of  the  wife,  husband,  parent,  or  child  of  the  deceased. 
By  the  law  of  the  District  of  Columbia^  suit  was  to  be  insti- 
tuted by  the  representative  of  the  deceased  for  the  benefit  of  the 
general  distributees.  The  court  upheld  the  action  by  the  ad- 
ministrator on  the  ground  that  the  plaintiff  desigpmted  in  the 
Maryland  statute  (that  is,  the  State  of  Maryland)  was  merely  a 
nominal  plaintiff.  So  was  the  plaintiff  named  by  the  law  of 
the  District  (the  personal  representative).  The  result  would 
hardly  have  been  the  same  if  the  party  named  as  plaintiff  by 
the  law  of  the  District  had  been  himself  the  recipient  of  the 
damages.  The  beneficiaries,  though  not  exactly  the  same  under 
both  statutes,  seem  to  have  been  reg^arded  by  the  court  as  prac- 
tically so.* 

s  Wooden  9.  B.  R.  Co.,  126  K.*7. 10  ;  Umekiller  o.  B.  R.  Co.,  8S  K«&.  8$, 
52  Am.  Rep.  623 ;  Lower  v.  Segal,  59  N.  J.  L.  66,  34  Atl.  945 ;  Dtvidow  v. 
R.  R.  Co.,  85  Fed.  943,  944. 

«  Ante,  f  108.    See  Dennick  v.  R.  R.  Co.,  108  IT.  &  11. 

*  168  U.  a  445.    Bat  see  Wilson  v.  Tootle,  55  Fed.  211. 

*  But  for  this  decieion  of  a  mott  eminent  trilmnal  oonatming  the  ICaiy- 
land  statute,  it  might  have  been  thought  that  that  act  wis  tnimded  to  haf« 
no  exterritorial  force,  since  it  prescribed  that  the  action  should  be  brought  in 
the  name  of  the  State  of  Maiyland,  which  could  not  well  be  appUoaUe  to  so- 
tiotts  brought  in  any  other  than  a  Maiylaad  ooiitt* 
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I  202.  Swim  —  Other  Condltloiw  of  Suit. — Not  only  does 
the  lex  delicti  detennine  who  is  the  proper  plaintiff  in  actions 
for  death  hj  wrongful  act,  hut  the  same  law  controls  also  all  the 
other  snbstantiye  conditions  attached  to  the  right  to  sne. 

ThuS|  in  Hamilton  tu  S.  B.  Go.|^  the  death  was  caused  in 
Missoorii  and  action  therefor  was  hrought  hy  the  widow  in 
Kansas*  By  the  law  of  Missouri,  the  widow  was  authorized  to 
sue  in  such  cases;  hut  should  she  omit  to  sue  for  six  months^ 
the  minor  children  of  the  decedent  were  to  sue.  The  plaintiffs 
petition  alleged  that  the  deceased  left  minor  children  sunriying 
him,  hut  did  not  show  that  the  action  was  instituted  within  six 
months  after  the  decedent's  death.  Upon  demurrer,  the  peti- 
tion was  adjudged  insufficient,  in  that  it  did  not  state  all  the 
requirements  essential  to  make  a  cause  of  action  under  the  law 
of  Missouri  (lex  loci  delicti).  The  court  said:  ^^The  provision 
designating  where  and  hy  whom  the  suit  may  he  hrought  is 
more  than  a  mere  limitation :  it  is  a  eonditton  imposed  hy  the 
legislature,  which  qualifies  the  right  of  recoreryi  and  upon 
which  its  exercise  depends." 

So  ako^  if  the  statute  of  the  locus  delicti  which  creates  the 
liability  prescribes  a  period  within  which  the  action  must  he 
brought,  this  is  not  a  mere  statute  of  limitation  (and  as  such  to 
be  controlled  by  the  lex  fori'),  but  it  is  ^^a  condition  imposed 
by  the  legislature,  which  qualifies  the  right  of  recovery,  and 
upon  which  its  exeroise  depends.''  *  But  if  the  statute  of  the 
locus  delicti  designates  no  special  period  within  which  the 
action  shall  be  brought,  leaving  the  matter  to  be  controlled 
by  the  general  statutes  of  limitation,  the  question  is  to  be  de- 
cided in  accordance  with  the  lex  fori.^ 

So  also,  it  is  believed,  the  lex  loci  delicti  should  regulate  the 

1  89  KuL  687,  18Fte.  57,  81. 
s  Post,  f  210. 

*  HamUtonv.  R.  B.  Co.,  89  Ksn.  687, 18  IVus.  67,  61 ;  The  Harrisbug, 
119  U.  8.  199,  214;  Cavaiiiigh  v.  Nav.  Go.,  13  K.  T.  Snpp.  640.  Bat  iu 
actions  for  common  law  torts,  the  lex  fori  in  general  controls  in  respect  to  the 
period  within  which  the  soit  may  be  broagfat  See  Nonce  v.  R.  R.  Ca,  88  Fed. 
429,  486 ;  Johnston  v.  R.  R.  Co.,  60  Fed.  886. 

*  Monos  9.  B.  a  Co.,  2  0.  C.  ▲.  168,  61  Fed.  .188. 
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amouDt  of  damages  recoverable,  if  limited  in  the  atatate  creating 
the  right  to  sue,  and  the  persons  who  are  to  enjoy  the  benefit 
of  the  damages  recovered*  Thus  the  creditors  of  the  decedent 
(unless  perhaps  they  are  citijsens  of  the  forum)  should  not  be 
permitted  to  seize  such  damages,  even  though  that  course  be 
allowed  under  the  lex  fori,  if  the  lex  delicti  confers  them  upon 
certain  members  of  his  family  free  from  his  debts* 
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CHAPTER   XXL 

SITUS  OF  CBIMK& 

§  203.  GHaas  genarally  ZkhmI,  not  Transitory.  —Although 
it  is  true  that  in  some  countries,  whose  laws  are  based  upon  the 
Boman  law,  the  principle  has  been  established  that  the  criminal 
laws  of  the  State  follow  its  citizens  abroad^  and  that  upon 
their  return  they  are  to  be  punished  for  their  violations  of  the 
domiciliary  law  while  abroad,  the  reverse  is  the  general  rule  in 
those  States  whose  laws  are  founded  upon  the  common  law 
system.^ 

It  is  admitted  that  the  State  has  the  power  to  enact  criminal 
laws  which  may  even  follow  its  citizens  abroad,  and  that,  upon 
their  return  to  its  jurisdiction,  it  may  punish  them  for  their 
violations  of  such  laws,  even  when  those  violations  occur  in 
other  States;  and  in  some  instances,  even  in  common  law  States, 
such  laws  have  been  enacted.'  But  in  the  United  States  there  is 
one  limitation  imposed  upon  the  power  of  a  State  to  punish  ex- 
territorial offenses  against  its  laws.  This  limitation  is  that  the 
accused  should  be  a  citizen  of  the  State  whose  law  he  has  vio- 
lated at  the  time  when  the  alleged  foreign  violation  occurs.  If 
he  resides  in  another  State  at  the  time  of  the  act,  though  he  was 
previously  a  resident  of  the  State  whose  law  he  is  accused  of 
violating,  or  subsequently  becomes  such,  he  is  not  liable  to  pun- 
ishment there.  In  this  country,  the  criminal  laws  of  a  State 
can  only  operate  upon  citizens  and  persons  actually  or  construc- 
tively perpetrating  crimes  within  its  jurisdiction.* 

1  Manlfsy  «.  People,  7  N.  Y.  296  ;  State  v.  Mitchell,  88  N.  C.  674  ;  SUte 
V,  Hall,  114  N.  G.  909,  41  Am.  8t  Rep.  822  ;  Com.  v.  Kunzmami,  41  Penn. 
St.  429. 

<  £z  parte  Kinney,  8  Hoghea  (U.  S.),  9. 

•  See  Ex  parte  Kinney,  8  Hn^^ea  (XT.  S.)  9,  19,  90;  Hanks  v.  State,  18 
Tez.  App.  289. 
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If  the  State  has  the  power  to  enact  hiws  which  by  their  ex* 
press  terms  punish  acts  of  itSwcitiasens  when  committed  abroad, 
it  would  seem  to  follow  that  the  same  effect  must  be  given  to 
iieeessary  implication  arising  from  the  terms  and  circumstances 
of  the  law.  In  other  words,  should  the  policy  of  the  law  neces- 
sarily point  to  its  exterritorial  operation,  it  must  be  given  effect 
as  against  the  citizens  of  the  State  upon  their  return  thither,  if 
they  have  violated  the  law  abroad.  But  the  implication  should 
be  a  necessary  one.^ 

In  ordinary  cases  certainly,  the  general  principle  of  the  com- 
mon law  is  to  be  followed,  that  crimes  are  strictly  local  in  char- 
acter, and  are  to  be  punished  only  by  the  State  in  whose  territory 
they  are  committed  and  in  accordance  with  its  laws.  The  lex 
loci  delicti  is  the  '^  proper  law ''  here,  as  in  the  case  of  torts; 
but  there  is  an  esaential  difference  between  the  two  kinds  of 
wrong,  arising  from  the  fact  that,  while  a  tort  is  an  injury  to 
an  individual  who  may  have  his  situs  anywhere,  a  crime  is  an 
injury  to  the  State  where  it  is  committed.  This  difference  is 
that  the  responsibility  for  torts  is  in  general  transitory^  and  an 
action  may  be  brought  therefor  in  any  State  where  jurisdiction 
cf  the  defendant's  person  may  be  obtained,  while  the  responsi- 
bility for  crimes  is  usually  locals  no  courts  in  general  having 
jurisdiction  thereof  save  the  courts  of  the  State  where  the  crime 
is  committed.'  This  is  based  upon  the  idea  that  the  crime  is  an 
offense  against  the  sovereignty  and  good  order  of  the  State 
within  whose  jurisdiction  it  occurs,  and  that  each  State  must 
attend  to  the  vindication  of  its  own  sovereignty.* 

S  204.  Situs  of  CzlmM.  —  Although,  as  already  mentioned, 
the  general  rule  is  that  the  locus  delicti  furnishes  not  only  the 

*  £z  parte  Kinney,  ft  Hqgfaia,  9. 

'  Manley  ^.  People,  7  N.'  T.  295 ;  Com.  v.  Kanimann,  41  Penn.  St  429 ; 
Stote  V.  Mitchell,  88  N.  0. 674 ;  HXm^.  Hall,  114  N.  C.  909,  41  Am.  St  Rep. 
822.    See  Johns  v.  Stete,  19  Ind.  421,  81  Am.  Dec.  408. 

*  Upon  ft  aomewluit  aimikr. principle  it  has  been  held,  though  often  re* 
gretted,  that  the  oonits  of  one  State  will  not  attempt  to  enforoe  the  revenne 
laws  of  another  Stete  (even  though  not  criminal  in  cluuBcter),  —  a  remarkahla 
departure,  it  would  seem,  from  the  spirit  of  friendly  comity  which  nsuaUy 
animates  the  intsreonise  of  Stetsa  with  each  other.  SeeStoiy,  Confl.  U  H^^ 
S46 ;  Heniy  v.  Saigeant,  1ft  K.  H.  ft91  ;  asts^  }  ^ 
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law  by  which  a  crime  is  to  be  punished,  bat  abo 

to  punish  it,  it  is  not  always  easy  to  ascertain  what  is  the  situs 

of  the  crime  in  a  particnlar  case. 

If  a  principal  in  the  first  degree  in  one  State  employs  an  in- 
nocent or  irresponsible  agent,  sentient  or  inanimate,  throngh 
whose  aid  he  commits  a  crime  in  another  State,  the  law  regards 
the  principal  as  himself  present  and  acting  through  the  agent 
or  instrumentality  at  the  point  where  the  act  is  done,  just  as  if 
he  were  actually  and  personally  there.  He  may  be  in  fact  the 
citiznn  of  another  State,  outside  of  whose  limits  he  may  never 
have  set  his  foot,  but  he  is  neyertheless  constructively  present 
at  the  place  where  the  crime  takes  effect,  through  the  irrespon^ 
sible  agent  set  in  motion  by  him.^ 

Thus,  in  Adams  v.  People,*  Adams  was  a  citizen  of  Ohio  who 
forged  a  paper  and  sent  it  to  an  agent  in  New  York  who  knew 
not  that  it  was  forged.  The  agent  there  uttered  the  forged  in- 
strument. Afterwards  A  was  apprehended  in  New  York,  charged 
with  obtaining  money  there  under  false  pretenses.  It  was  held 
that  the  act  of  the  innocent  agent  in  New  York  was  his  act, 
and  therefore  that  the  situs  of  the  crime  was  New  York.  The 
accused  pleaded  his  Ohio  citizenship,  and  that  he  was  not  at  the 
time  of  the  offense  subject  to  New  York  law,  but  without  avail. 

The  same  principle  is  applied  in  cases  where  one,  being  in 
one  State,  discharges  a  gun  or  otherwise  puts  in  motion  an  in- 
strumentality, by  which  the  death  of  a  person  results  in  another 
State.  He  is  guilty  of  homicide  in  the  State  where  the  fatal 
blow  takes  effect,  and  is  deemed  to  accompany  his  bullet  or 
other  instrumentality  to  its  destination,  and  therefore  to  be 
constructively  present  there  when  it  takes  effect*  And  the 
fact  that  the  mortal  blow  is  given  in  one  State  while  the  death 
ensues  in  another  does  not  alter  the  principle.  The  place  of  the 
mortal  blow  is  the  situs  of  the  homicide,  the  death  being  a 

1  Adams  v.  PtoopK  1  Oomst  (N.  T.)  178 ;  People  v.  Adams,  a  Denle 
(K.  T.),  190,  46  Am.  Dec.  4W;  lAndrnj  «.  State,  88  Oliio  St  607. 

«  1  Comet  (N.  Y.)  178. 

*  Stote  V.  Cbapin,  17  Ark.  581,  86  Am.  Dee.  452 ;  People  v.  Adam% 
S  Deaio  (N.  T.),  190,  46  Am.  Deo.  488.  See  Com. «.  Madooo,  101  MaMi 
1, 100  Am.  Deo.  89. 
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mere  consequenoe.  Although  it  has  sometimes  been  doabted 
whether  this  was  the  rale  at  common  law,^  the  overwhelming 
weight  of  anthoritj  in  the  United  States  is  in  favor  of  this  doc- 
trine. The  place  of  death  is  held  to  be  immaterial.'  A  familiar 
case  of  this  kind  is  United  States  v.  Onitean/  President  Qar- 
field  was  shot  bj  Gniteau  in  the  city  of  Washing^n  and  died 
at  Long  Branch,  in  New  Jersey.  The  prisoner  was  tried  and 
convicted  of  murder  in  the  courts  of  the  District  of  Golumbiap 

But  if  in  the  State  where  the  death  occurs  the  law  provides 
expressly  for  the  punishment  of  the  criminal  there,  though  the 
mortal  blow  is  given  elsewhere,  it  is  said  that  the  courts  of  the 
former  State  may  assume  jurisdiction  to  try  the  ofEender  for 
the  murder.^ 

The  same  principle,  it  seems,  governs  in  the  case  of  an  assault 
with  intent  to  kill,  as  where  one  standing  in  one  State  shoots 

«  1  Hawk.  P.  C.  e.  18.  flee.  18;  1  Chitty,  Grim.  Uw,  178 ;  1  Hak,  P.  0. 
426.    See  Com.  v.  Linton,  2  Ya.  Gas.  205. 

A  United  States  v.  Goitean,  1  Mackey,  498,  47  Am.  Bep.  247;  Ez  parte 
McNeely,  86  W.  Ya.  84,  82  Am.  St.  Rep.  881 ;  State  9.  Oeesert,  21  Minn.  869 ; 
State  V.  Bowen,  16  Kan.  476 ;  State  v.  Foeter,  8  La.  Ann.  290,  58  Am.  Dee. 
678  ;  Stoat  v.  Stote,  76  Md.  817,  25  Atl.  299 ;  SUte  v.  Carter,  27  N.  J.  L. 
499  ;  Stote  v.  Kelly,  76  Me.  881,  49  Am.  Bep.  620 ;  Simpaon  v.  Stote,  92  Ga. 
41,  44  Am.  St  Bep.  75,  and  note ;  Stote  v.  Hall,  114  N.  C.  909,  41  Am.  St. 
Rep.  822. 

•  1  Mackey,  498,  47  Am.  Rep.  247. 

^  Com.  V.  Macloon,  101  Mass.  1,  100  Am.  Dec.  89.  In  this  case  the  mortal 
blow  was  given  npon  the  high  seas,  the  death  resulting  therefrom  in  Masna- 
chnsetto.  See  also  Tyler  v.  People,  8  Mich.  820,  888.  It  may  be  more  donbt- 
fdl  whether  the  same  rule  woald  apply  where  the  place  of  the  mortal  atroke 
is  snbjeot  to  a  definito  system  of  law  of  ito  own.  The  perpetrator  oommito  no 
orert  act  in  the  Stote  where  the  death  ooonrs,  and  the  oonstitntional  power  of 
that  Stote  to  pnnish  him  may  perhaps  be  qnestioned.  The  reasoning  of  the 
oonrt  however  in  Com.  v.  Ifaeloon,  supra,  leans  towards  the  oonstitntionality  of 
such  legislation.  See  Simpson  v.  Stote,  92  Ga.  41,  44  Am.  St  Rep.  75,  82,  note. 
But  see  Stote  v.  Carter,  27  N.  J.  L.  499 ;  Stote  v.  Kelly,  76  Me.  881.  If 
the  accused  has  administered  poison  or  delivered  the  blow  in  one  Stote, 
which  he  balieYes  baa  resulted  in  death  in  that  State,  and  afterwards  tokes  hia 
Tictim  into  another  Stote,  where  for  the  bettor  conoealment  of  the  crime  he 
deeapitotes  him  (the  deeapitotion  being  the  real,  though  unintended  oanse  ol 
death),  the  situs  of  the  homicide  is  the  latter  State,  not  the  fymm, 
9.  Com.,  100  Ky.  289, 88  S.  W.  1091  [Peari  Bryan  Case]. 
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at  another  in  a  neighboring  State,  even  though  he  x&lBses  him 
altogether,  provided  the  ballet  or  other  missile  reaches  the  terri- 
tory of  the  latter  State.  The  assailant  is  presumed  to  follow  up 
his  ballet,  and  constructively  makes  the  attempt  to  kill  in  the 
State  where  the  ballet  strikes.* 

A  criminal  conspiracy  is  complete  where  the  conspiracy  is 
entered  into,  without  regard  to  the  further  perpetration  of  the 
illegal  act  which  is  the  subject  of  the  conspiracy.  Hence  if  the 
conspiracy  is  entered  into  in  one  State  to  execute  a  criminal  act 
in  another,  the  situs  of  the  conspiracy  is  the  former  State,  and 
that  State  has  jurisdiction  of  that  offense.*  And  while  it  is  a 
genera]  rule  of  municipal  law  that  the  performance  of  the  crim- 
inal act  itself  merges  the  conspiracy,  it  may  well  be  doubted  if 
this  result  would  follow  in  cases  where  the  conspiracy  occurs  in 
one  State  while  the  criminal  act  itself  takes  place  in  another. 

So  accessaries  before  or  after  the  fact  in  one  State  to  a  felony 
committed  in  another  are  guilty  in  the  State  where  they  become 
accessaries.  That  State  is  the  situs  of  their  crime,  and  they 
must  be  tried  there. ^* 

The  situs  of  a  forgery,  it  is  said,  is  the  place  where  the  forged 
instrument  is  uttered  and  published  with  intent  to  defraud,  not 
the  place  where  the  writing  is  falsely  made,  added  to,  or  altered.^ 

*  Simpson  9.  State,  92  Ga.  41,  44  Am.  St  Bep.  76. 

*  Simpson  v.  State,  92  Qa.  41,  44  Am.  St.  Rep.  75, 82,  note ;  Dealy  v.  United 
Stotee,  152  U.  S.  539 ;  United  States  v.  Britton,  108  U.  S.  204 ;  Ez  parte 
Rogen,  10  Tex.  App.  655,  88  Am.  Bep  654.  See  United  States  v.  Howell, 
56  Fed.  21.  And  this  is  tnie  perhaps  even  though  the  act  to  be  done  in  pur- 
snanoe  of  the  oonspinusy  is  not  an  illegal  act  in  the  State  where  it  is  to  be  per. 
formed.    See  Lacey  v.  Palmer,  98  Ya.  159,  81  L.  R.  A.  822,  24  8.  E.  980. 

w  Simpson  v.  State,  92  Ga.  41,  44  Am.  St  Rep.  75,  82,  note;  State  v. 
Chapin,  17  Ark.  561,  66  Am.  Dec  452 ;  State  v.  Wyckoff,  81  N.  J.  L.  65 ; 
Johns  V.  State,  19  Ind.  421,  81  Am.  Dec.  408 ;  State  v.  Moore,  26  N.  H.  448  ; 
59  Am.  Deo.  854.  But  see  State  v.  Orady,  84  Conn.  118  ;  Com.  v.  Chiovaro^ 
129  Mass.  497 ;  Com.  v.  Pettes,  114  Mass.  811. 

u  Simpson  V.  State,  92  Qa.  41,  44  Am.  St  Bep.  76,  88,  note;  lindsey  «• 
State,  88  Ohio  St  607  ;  £x  parte  Rogers,  10  Tez.  Appc  656^  88  Am.  Bep.  664 ; 
Rogers  «.  State,  11  Tez.  App.  608  ;  Fonte  v.  State,  15  Lea  (Tenn. ),  712.  See 
Banks  v.  State,  18  Tez.  App.  289;  Ex  parte  Carr,  28  Kan.  1.  This  is  cor^ 
tainly  the  place  of  the  atteranoe.  Bat  a  fingery  may  be  complete  without 
utterance.    The  place  of  the  cMiplffion  of  the  offense  is  the  loons  deliotL 
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So,  in  the  case  of  obtaining  money  or  property  nnder  false 
pietensee,  if  the  fiUae  repieaentationa  are  made  in  one  State 
while  the  money  or  property  is  obtained  in  another,  the  crime 
is  completed  in  the  latter  State,  not  in  the  former,  for  the  false 
representations  standing  alone  oonstitnte  no  criminal  offense* 
The  latter  State  is  the  situs  of  the  crime.  ^* 

The  situs  of  a  criminal  libel  is  the  situs  of  its  publication* 
Hence  one  who  publishes  a  libel  in  one  State  in  a  newspaper 
which  circulates  in  another  also,  is  liable  to  indictment  in  either 
State,  or  in  botl}.^* 

With  respect  to  the  situs  of  the  crime  of  larceny,  some  difS- 
culty  arises  where  the  goods  have  been  stolen  in  one  State  and 
are  afterwards  brought  into  another,  A  difference  of  opinion 
exists  in  such  case  whether  or  not  the  thief  may  be  prosecuted 
in  the  latter  State.  On  the  one  hand  it  has  been  said  by  emi- 
nent authorities  that  each  step  taken  by  the  thief  after  he  has 
stolen  the  goods  constitutes  a  new  asportation  of  them,  and 
hence  a  new  larceny,  and  that  he  is  therefore  guilty  of  the  lar- 
ceny of  the  goods  in  each  State  to  which  he  comes  bringing 
them  with  him.^^ 

As  between  two  counties  of  the  same  State,  it  is  admitted 
that  a  thief  stealing  goods  in  one  county  and  carrying  them  into 
another  may  be  tried  in  either  county;  the  reason  often  assigned 
for  the  doctrine  being  the  fiction  aboTC  given.  ^    But  here  there 

^  Com.  V.  Van  Tnyl,  1  M«t  (Ey.)  1,  71  Am.  Deo.  466 ;  Stewart  v.  Jee- 
aup,  61  Ind.  418, 19  Am.  Bep.  789.  See  United  States  v.  PlymptoDy  4  Or. 
C.  C.  809;  State  v.  Schaeffer,  89  Mo.  271, 1  &  W.  298. 

^  Com.  V.  Blending,  8  Pick.  (Mass.)  804;  Com.  v.  Maoloon,  101  Mass. 
1,  100  Am.  Dee.  89,  98. 

i«  Simpson  v.  State,  98  Ga.  41,  44  Am.  St.  Rep.  76,  82,  note ;  People  v. 
Stoples,  91  CaL  28;  Kidd  v.  State,  88  Ala.  68  ;  PoweU  v.  Stat^  62  Wia.  217  ; 
Mack  V,  People,  82  N.  Y.  286;  People  v.  Barke,  11  Wend.  (N.  Y.)  129; 
Dizon  «.  State,  16  Tex.  App.  480 ;  McKenae  9.  State,  82  Tex.  Or.  R.  688,  40 
Am.  St  Rep.  796 ;  State  v.  Underwood,  49  Me.  181,  77  Am.  Dec  264 ;  Hem- 
maker  v.  State,  12  Ma  468,  61  Am.  Deo.  172 ;  Com.  v.  Andrews,  2  Mass.  14, 
8  Am.  Dec  17;  Com.  v.  White,  128  Mass.  488.  Bat  see  Com.  v.  Upriehard, 
8  Gray  (Mass.),  484^  68  Am.  Dec  782;  Com.  v.  Macloon,  101  Mass.  1, 100 
Am.  Dec  89,  92. 

u  Com.  V.  Madoon,  101  Mass.  I,  100  Am.  Dec  89, 92 ;  Stroather's  Case, 
M  YtL  789,  791. 
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IB  another  principle  of  the  common  law  that  cornea  into  play, 
prohibiting  the  injastice  of  a  double  paniehment  to  the  thief 
for  the  same  offense,  which  would  operate  to  pxsvent  his  punish- 
ment in  both  counties.  The  same  system  of  law  that  originates 
the  fiction  furnishes  this  check  upon  it. 

But  as  between  two  soyereign  States  this  check  is  wanting. 
If  the  fiction  is  to  pievaily  there  is  nothing  to  prerent  (indeed 
it  is  the  sworn  duty  of  the  courts  of  each  State  to  require)  the 
punishment  of  the  thief  in  both  States,  or  in  as  many  as  he 
enters  with  the  goods,  proyided  the  jurisdiction  of  his  person 
can  be  secured.  Certainly  it  would  seem  that  the  removal  of 
the  check  upon  injustice  which  is  imposed  when  all  the  trans- 
actions  take  place  in  the  same  State,  should,  as  between  several 
States,  remove  also  the  fiction  which  is  the  origin  of  the  possible 
injustice. 

There  are  a  goodly  number  of  authorities  which  take  this 
view  of  the  question,  and  deny  to  the  courts  of  the  State  whither 
a  thief  has  taken  stolen  goods,  in  the  absence  of  express  statutes 
of  the  latter  State,  the  right  to  try  or  punish  him  for  the  offense. 
And  this  would  seem  to  be  the  better  rule.^* 

In  cases  of  crimes  committed  in  a  State  by  one  construc- 
tively, though  not  actually,  present  there,  as  in  case  of  a  per- 
son in  one  State  shooting  a  person  in  another,  or  sending  him 
poisoned  candy,  etc.,  through  the  mails,  an  interesting  question 
arises  as  to  whether  the  criminal  may  be  extradited  to  the  State 
where  the  crime  has  been  committed,  under  the  provisions  of 
the  federal  constitution,  to  the  effect  that  ''a  person  charged 
with  treason,  felony,  or  other  crime,  who  shall  ^^  from  justice 
and  be  found  in  another  State  shall,  on  demand  of  the  executive 

^  Stroatber^s  Gate,  92  Ya.  789, 792 ;  Stote  v.  Brown,  1  Hayw.  (K.  G.)  100 ; 
Simmons  «.  Com.,  5  Binn.  (Penn.)  017 ;  Simpnon  v.  State,  4  Hamph.  (Tenn). 
450;  Com.  v.  Uprichard,  8  Gray  (Mass.),  484,  03  Am.  Dec  702;  Com.  v. 
Madoon,  101  Man.  1,  100  Am.  Deo.  89,  92;  Lee  v.  8tat^  04  Ga.  208,  87 
Am.  Bep.  07;  Beal  v.  State,  15  Ind.  878;  Stete  v.  Newman,  9  Kev.  48,  10 
Am.  Rep.  8.  If  the  larceny  in  the  firit  State  ia  forcible  and  violent,  making 
it  a  robbery,  and  the  goods  thos  taken  are  brought  into  another  State,  it  is  cer- 
tain that  the  party  cannot  be  tried  for  rchbery  in  the  second  State.  This  is 
tme  even  as  between  two  oonnties  of  the  same  State.  Com.  v.  Macloon,  101 
1,  100  Am.  Deo.  89,  92. 
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authority  of  the  State  irom  which  he  fled,  be  deliyeied  up,  to 
be  removed  to  the  State  having  jurisdiction  of  the  crime."  ^* 
This  provision,  according  to  the  current  of  authority,  implies 
that  the  accused  must  have  been  actually  within  the  jurisdiction 
of  the  accusing  State  and  must  have  fled  therefrom.  If  in  fact 
he  was  never  within  the  jurisdiction  of  that  State,  he  cannot 
by  a  fair  construction  of  words  be  said  to  have  fled  from  its 
justice.^ 

«  V.Q.  Const  art  iv.  I  2,  cL  2. 

»  Ex  parte  Smith,  8  McLean,  188 ;  State  ».  Hall,  114  H.  C.  909,  41  Am. 
St  Bep.  822 ;  Jones  v.  Leonard,  60  la.  106 ;  Hartman  «.  Aveline,  68  Ind.  844. 
In  n  Mohr,  78  Ala.  508.  It  is  aigned  on  the  other  aide  that  if  the  wrongdoer 
can  be  aaid  to  be  oonstnictively  present  in  the  State  of  the  crime  for  the  pur- 
pose of  giving  it  jniiBdiotion  over  the  offense,  his  aubaeqaent  preeenoe  else- 
where  can  only  be  accounted  for  by  the  hot  that  (oonatmctively)  he  has  fled 
from  that  State.  Certainly  mnch  failure  of  jastioe  may  result  from  the  first 
doctrine.  For  instance,  in  State  o.  Hall,  wpm,  a  person  standing  in  Korth 
Carolina  ahot  another  in  Tennessee.  The  defendant  was  first  indicted  in 
Korth  Carolina  for  the  lolling,  bat  it  was  held  that  the  crime  was  committed 
in  Tennessee,  and  that  the  North  Carolina  courts  had  no  jurisdiction  to  pun- 
ish him.  It  was  subsequently  held  that  he  could  not  be  extradited  to  Ten- 
nessee^ since  he  was  not  a  "frigitive"  from  the  justice  of  Tennessee.  Two 
judges  strongly  dissented.  See  41  Am.  St  Bep.  822,  note,  where  the  dissent- 
ing opinion  is  given  in  fhlL 


§  205     VATOBK  OF  BEMEDY  —  FOBM  OV  ACTION.         605 


PART  vn. 


grrns  of  remedi£& 


CHAPTER   XXn. 

SITUS  OF  BEMEBIE& 

f  205.  Hatore  of  the  Ramedj-^Fbrm  of  the  Aotloii.  — It  is 

an  obyions  proposition  that  the  situs  of  the  remedy  is  the  forum 
in  which  the  remedy  is  prosecuted.  Hence  the  '^ proper  law' 
Qontzolling  all  matters  pertaining  to  the  remedy  is  the  lex  fori, 
just  as  the  lex  situs  of  e^ery  other  element  in  a  given  case 
goyems  the  effect  of  that  element.  In  accordance  with'  these 
principles,  it  is  well  established  that  all  matters  touching  the 
remedy,  and  the  mode  of  proceduroi  whether  the  injury  com- 
plained of  be  a  breach  of  contract,  a  tort,  or  a  question  of  title, 
are  to  be  goyemed  by  the  lex  fori,  regardless  of  the  domicil  of 
the  parties  or  the  situs  of  the  cause  of  action.^ 

It  is  sometimes  extremely  difficult  to  discern  whether  a  par- 
ticular inquiry  relates  to  the  remedy,  or  is  a  substantive  part  of 
the  cause  of  action  or  of  the  rights  of  the  parties.  The  distinc- 
tion however  is  one  of  the  utmost  importance,  for  upon  it  will 
often  depend  the  ''  proper  law ''  which  should  govern  a  case.' 

1  PTitchBzdv.N<nt(m»106U.  a  124,12Set8eq. ;  Bank  v.  DonnaHy,  8  Pet 
861;  Bnhe  «.  Bode,  1S4  Mo.  178,  26  L.  B.  A.  178 ;  Baichaid  v.  Danbar,  89 
IlL  460,  86  Am.  B/sp,  884 ;  Hoadlej  v.  Transportation  Co.,  116  Maas.  804 ; 
Bnaaell  v.  B.  B.  Co.,  118  Oal.  868,  46  Pao.  828,  824 ;  Tfaomaon-Honston 
Electrie  Co.  v.  Palmer,  62  Minn.  174,  68  N.  W.  1187,  1188;  Downer  v. 
Cheaebnmgh,  86  Conn.  80,  4  Am.  Bep.  80;  Wicka  v.  Dawaon,  42  W.  Ya.  48, 
84  S.  B.  687. 

*  Inatanoea  of  tfaaaa  diflkmltiea  have  already  been  noted,  and  a  oriterton  hit 
bean  laid  down  in  the  ease  of  oontncta  bj  which  to  aaoertain  whether  a  par* 
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Difficalt  questions  sometimes  arise  also,  in  actions  ex  c(m^ 
traclu,  from  the  fact  that  the  form  of  the  remedj  will  frequently 
depend  upon  the  form  of  the  contract  which  constitutes  the 
cause  of  action* 

For  example,  an  action  of  assumpsit  does  not  lie  at  common 
law  upon  a  sealed  instrument.  But  supposing  the  instrument 
to  he  made  in  one  State  and  the  remedy  thereon  to  he  sought  in 
another,  it  might  he  that  under  the  law  of  one  of  these  States 
the  instrument  sued  upon  might  he  regarded  as  a  sealed  instru- 
ment, while  it  might  he  unsealed  hy  the  law  of  the  other  State. 
In  such  case,  if  the  inquiry  is  directed  solely  toward  the  farm 
of  remedy  to  he  applied,  the  authorities  are  agreed  that  the  lex 
fori  is  to  determine  whether  for  that  purpose  the  contract  is 
under  seal,  and  the  law  of  the  jitus  of  the  contract  is  imma- 
terial.* But  if  the  nature  of  the  contract  sued  upon,  as  sealed 
or  unsealed,  is  inquired  into,  not  with  a  view  to  ascertaining 
the  form  of  the  remedy,  but  with  the  purpose  of  determining  the 
obligation  and  effect  of  the  eontraety  the  law  of  the  situs  of  the 
contract,  not  the  lex  fori,  will  control.* 

In  Le  Boy  v.  Beard,'  a  corenant  was  executed  and  to  be 
performed  in  Wisconsin,  which  by  the  law  of  Wisconsin  was 
under  seal  (being  sealed  with  a  scroll  or  scrawl),  but  which  the 
law  of  New  York  did  not  regard  as  under  seal.  Assumpsit  be- 
ing brought  thereon  in  New  York,  it  was  held  that  assumpsit, 
not  covenant,  was  the  proper  form  of  action  in  New  York.  In 
the  course  of  the  opinion  the  court  said:  ''  It  was  obliged  to  be 
in  assumpsit  in  the  State  of  New  York,  •  •  .  We  hold  this,  too, 
without  impairing  at  all  the  principle  that,  in  deciding  on  the 
obligation  of  the  instrument  as  a  contract,  and  not  the  remedy 

ticnlar  matter  is  a  part  of  its  obligation  or  relates  to  the  remedy.  See  ante, 
IS  180,  182.  8ee  also  Rnhe  v.  Bnck,  124  Mo.  178,  25  L.  B.  A.  178 ;  Downer 
V.  Chesebrongfa,  86  Conn.  89,  4  Am.  Rep.  29 ;  Baxter  Nat  Bank  v.  Talbot, 
154  Mass.  218,  28  N.  E.  168  ;  Hoadley  o.  Transportation  Co.,  115  Masa  804 ; 
Barobard  «.  Dnnbar,  82  lU.  450,  25  Am.  Rep.  884 ;  post,  §§  209,  2ia 

*  Pritohani  o.  Norton,  106  U.  S.  124,  188 ;  Le  Boy  9.  Beard,  8  How.  451 ; 
Bank  v.  Donnally,  8  Pet  861,  878  ;  Warren  v.  Lynch,  5  Johns.  (N.  T.)  289 ; 
Andrews  v.  Herriot,  4  Cow.  (N.  Y.)  508 ;  McClees  v.  Bart,  5  Met  (Mass.)  19a 

«  Pritchard  a  Norton,  106  XJ.  S.  124»  188 ;  Le  Roy  v.  Board,  8  Horn  45L 

•  8  How.  451. 
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on  it  elsewhere,  ihe  law  of  WiBconsiiii  as  the  lex  loci  contractus^ 
mast  govern." 

Id  Trasher  o.  ETerhart,*  a  single  bill  was  made  in  Virginia 
(where  it  was  not  deemed  a  specialty).  Suit  being  brought 
thereon  in  Maryland,  it  was  held  that  assumpsit  was  not  main- 
tainable as  upon  a  simple  contract,  but  that  the  action  must 
be  debt;  becauee  in  Maryland,  such  single  bill  was  deemed  a 
specialty.^ 

So,  in  Warren  v.  Lynch,  ^  a  promissory  note  execated  in  Vir- 
ginia with  a  scrawl  (which  there  made  it  a  sealed  instrument) 
was  held  in  New  York,  for  the  purpose  of  determining  the  proper 
form  of  action,  ^to  be  an  unsealed  instrument,  the  laws  of  New 
York  recognizing  no  instrument  as  sealed  save  such  as  were 
sealed  with  wax  or  wafer. 

On  the  other  hand,  in  Watson  v,  Brewster,*  suit  was  brought 
in  Pennsylvania,  by  whose  law  a  scroll  was  a  seal,  upon  a  note 
executed  iu  New  York  with  a  scroll  attached  by  way  of  seal. 
It  was  again  held  that  the  nature  of  the  instrument  as  sealed 
or  unsealed,  for  the  purpose  of  determining  the  form  of  the 
remedy,  should  be  governed  by  the  lex  fori. 

So,  the  questions  whether  the  remedy  shall  be  at  law  or  in 
equity,  in  personam  or  in  rem,  summary  or  by  regular  process 
of  law,  etc.,  are  generally  to  be  reg^arded  as  matters  pertaining 
to  the  remedy  only,  to  be  controlled  by  the  lex  fori.* 

In  Burchard  v,  Dunbar,^*  a  promissory  note  was  executed  in 
New  York  by  a  married  woman  for  a  debt  of  her  husband,  and 
was  charged  upon  her  separate  estate.  An  action  of  assumpsit 
was  brought  on  the  note  in  Illinois,  to  which  she  and  her  hus- 
band were  made  defendants,  and  judgment  was  recovered  against 
them  in  the  lower  court.     By  the  law  of  New  York  the  charge 

•  8  Gin  IB  J.  (Md.)  SSi. 

T  6  Johns.  (N.  Y.)  S89.  See  aleo  AndnwB  v,  Herriot,  4  Cow.  (N.  Y.)  508 ; 
HoGlees  o.  Bart,  5  Met  (Mm.)  198. 

•  1  Penn.  St  881. 

•  Barchard  «.  BonUr,  82  111.  460,  26  Am.  Bep.  884,  888 ;  Drake  v.  Rice, 
180  Maae.  410 ;  New  York  L.  Ine.  Go.  9.  Aitkin,  126  K.  Y.  660,  672 ;  Bahe 
«.  Back,  124  Mo.  178,  26  L.  B.  A.  178. 

»  82  IlL  460,  26  Am.  Bei>.  884,  838. 
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was  yalid  and  conid  be  enforced  in  an  action  at  law  against 
her  and  her  husband.  By  the  Illinois  law,  it  constituted  an 
equitable  charge,  enforceable  only  in  equity.  The  court  held 
that  while  the  obligation  of  the  woman's  contract  was  dependent 
upon  the  law  of  New  York,  the  mode  of  enforcing  that  obligation 
was  dependent  upon  the  law  of  Illinois  (lex  fori),  and  that  she 
eould  not  therefore  be  made  liable  in  an  action  at  law. 

In  Buhe  v.  Buck,  ^^  a  married  woman  contracted  in  Dakota, 
by  whose  law  she  could  contract  and  sue  and  be  sued  like  a  feme 
sole.  She  owned  certain  real  estat«  in  Missouri  which  was  then 
attached  for  the  debt.  By  the  law  of  Missouri,  a  married  woman^s 
property  could  not  be  attached.  The  woman  herself  not  being 
within  the  jurisdiction  of  Missouri,  the  question  was  whether 
the  right  to  attach  the  Missouri  property  for  the  Dakota  debt 
was  a  part  of  the  remedy  or  a  substantive  part  of  the  contractual 
obligation.  It  was  held  (some  of  the  judges  dissenting)  that  it 
was  a  matter  of  remedy,  to  be  controlled  by  the  law  of  Missouri 
(lex  fori)." 

u  124  Mo.  178,  25  L.  R.  A.  178. 

^  Thongh  a  yerj  close  case,  this  decision  would  seem  to  be  correct  upon  pria* 
dple.  See  inte,  1 180.  But  it  comes  perilously  near  denying  a  remedy  alto- 
gether. Upon  a  married  woman's  contract  executed  in  a  State  where  it  is 
Talid,  a  distinction  must  be  drawn  between  the  denial  in  the  forum  of  a  pat' 
Hcvlar  remedy,  such  as  attachment,  and  the  denial  of  all  remedy.  See  Rich« 
mond  «.  R.  B.  Co.,  21  Qratt.  (Va.)  011.  It  would  be  an  absnid  propositton 
for  the  courts  of  the  forum  to  admit  that  a  contract  made  elsewhere  is  to  be 
r^rded  as  valid  in  the  forum,  and  then  refuse  to  afford  any  remedy  for  its 
enforcement.  Hence  the  general  rule  is  that  if  a  suit  is  brought  against  a 
married  woman  on  a  contract  validly  executed  elsewhere,  though  by  the  lex 
fori  she  is  more  or  less  incompetent  to  contract  or  be  sued,  the  suit  may  never- 
theless be  maintained  against  her  as  if  she  were  a  feme  sole,  or  as  if  it  were  a 
case  in  which,  under  the  lex  fori,  she  were  competent  to  contract  See  Oihson 
«•  Sublett,  82  Ky.  596;  Evans  v.  aeary,  125  Penn.  St  204,  17  AtL  440; 
Spearman  o.  Ward,  114  Penn.  St.  684,  8  Atl.  430  ;  Stoneman  9.  K  R.  Co., 
52  N.  Y.  429.  This  statement  must,  however,  be  somewhat  modified  when 
the  forum  is  also  the  woman's  domioiL  See  ante,  §  72.  The  difficulty  in  Buhe 
V.  Buck,  ra^mi,  was  that  the  married  woman  was  not  within  the  jurisdiction  of 
the  Missouri  courts,  and  therefore  a  denial  of  the  right  to  attach  her  property 
was  almost  equivalent  to  a  dental  of  all  remedy,  unless  she  were  accidentally 
found  within  the  jurisdiction.  But  this  very  qualification  prevents  it  tnm 
being  a  denial  of  all  remedy,  and  merely  limits  it  to  a  remedy  m  persmom. 
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It  will  be  remembered  that  where  the  statute  of  a  foreign 
State  creates  a  right  not  penalj  prescribing  no  special  remedy, 
the  right  is  regarded  as  transitory  and  susceptible  of  enforce- 
ment anywhere,  as  in  the  case  of  extraordinary  liabilities  of 
stockholders  or  directors  of  a  corporation.  But  if  special  reme- 
dies are  provided  by  the  same  or  other  statutes  for  the  enforce* 
ment  of  the  rights  thus  created,  the  courts  of  other  States  will 
go  no  further  towards  their  enforcement  than  their  own  ma- 
chinery justifies  them  in  going,  with  due  regard  to  justice  and 
convenience.** 

{  206.  Modea  of  Prooedure  —  Partiea  to  the  Suit.  —  It  is 
but  a  corollary  of  what  has  been  already  said,  that  the  lex  fori 
governs  all  matters  relating  to  the  procedure  in  the  trial  of 
causes,  including  the  proper  parties  plaintiff  and  defendant,  the 
process,  pleadings,  and  rules  of  practice,  the  court  wherein  the 
cause  is  to  be  tried,  the  admissibility  and  effect  of  evidence, 
the  incidents  of  the  trial,  and  the  appellate  procedure, — in- 
deed, everything  that  pertains  to  the  remedy. 

We  shall  consider  (1)  The  proper  parties  to  the  suit;  (2)  The 
process,  pleading^,  and  rules  of  practice;  (3)  Admissibility  and 
effect  of  evidence;  (4)  Incidents  of  the  trial. 

With  respect  to  the  ''proper  law''  governing  who  may  be 
plaintiffs  in  a  suit,  it  may  be  laid  down  as  a  general  proposition 
that  the  lex  fori  determines  the  capacity  of  a  party  to  sue  in  the 
forum.  In  general  all  foreigners  sui  juris,  and  not  otherwise 
disabled  by  the  lex  fori,  may  maintain  an  action  in  the  forum 
to  vindicate  their  rights  or  to  redress  their  wrongs;  and  this  is 
true  whether  the  foreign  plaintiff  be  a  mere  private  person,  a 
corporation,  or  a  sovereign.* 

Thus  the  lex  fori  determines  whether  a  foreign  married 
woman  shall  sue  in  her  own  name,  by  her  next  friend,  or  with 
her  husband;  *  or  whether  the  assignee  of  a  chose  in  action,  to 
whom  the  equitable  title  thereto  has  been  assigned  under  the 
law  of  the  place  where  the  assignment  occurs,  shall  sue  in  equity 

u  xhis  qnestiofn  is  fnlly  diseiMsed  ante,  1 10. 

^  Story,  Oonfl.  L.  f  606 ;  HalleU  v.  King  of  Spain,  1  Dow  ft  a  169 « 
United  States  v.  Wagner,  L.  R.  2  Ch.  682 ;  The  Sapphire,  11  WaU.  164. 
a  Bofainson  V.  Qaeen,  87  Tenn.  446,  8  L.  B.  A.  214»  216, 11  &  W.  88. 
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or  at  law;  or  if  at  law,  whether  in  his  own  name  or  in  the  name 
of  the  assignor  holding  the  legal  title.*  Bat  if  the  law  of  the 
place  of  assignment  confers  upon  the  assignee  not  only  the 
equitable  but  the  UgcU  title  to  the  chose  in  action,  the  title  so 
Conferred  is  a  matter  of  substantiye  right,  not  of  mere  remedy, 
and  is  to  be  controlled  by  the  law  of  the  place  of  the  assignment 
(lex  loci  contractus).  In  this  connection,  the  distinction  must 
not  be  overlooked  between  the  transfer  of  the  hffol  title  (inci- 
dentally conferring  upon  the  assignee  the  right  to  sue  at  law  in 
his  own  name)  and  the  transfer  of  the  equitable  title  only,  bat 
with  the  special  privilege  of  suing  at  law  in  his  own  name.  The 
latter  relates  to  the  remedy,  and  is  governed  by  the  lex  fori; 
the  former  relates  to  the  obligation  of  the  contract  of  transfer, 
and  is  governed  by  the  lex  loci  contractus.* 

So  also  with  regard  to  the  parties  defendant.  Thus  the  ques- 
tion whether  a  foreign  sovereign  or  corporation  may  be  sued, 
and  if  so  as  to  the  mode  of  procedure,  will  depend  upon  the  lex 
fori.'  Whether  an  infont  defendant  to  a  foreign  cause  of  action 
is  to  be  sued  in  his  own  name,  or  by  next  friend  or  by  guardian, 
is  to  be  determined  by  the  lex  fori,  not  by  the  law  of  the  situs 
of  the  cause  of  action.*  Upon  the  same  principle  the  question 
whether  a  married  woman  defendant  may  be  sued  alone,  or  must 
be  joined  with  her  husband,  depends  upon  the  lex  fori.* 

§  207.  ProoeMy  Pleadings,  and  Roles  of  Praotice.  —  The 
nature,  form,  effect,  and  mode  of  execution  of  a  process  to  sum- 
mon a  defendant  will  depend  upon  the  lex  fori,  provided  it  is 
not  violative  of  the  fundamental  principles  of  justice  embraced 

*  Levy  V.  Levy,  78  Penn.  St  507,  21  Am.  Rep.  S5 ;  Leach  v.  Greene,  110 
Mass.  684 ;  Foes  v.  Nattitig,  14  Gray  (Mass.),  484  ;  Orr  r.  Amory,  11  Maaa. 
25 ;  Pearaall  v,  Dwight,  S  Maas.  84,  8  Am.  Deo.  85,  88 ;  Barth  v.  Fomaoe  Co., 
88  111.  App.  828. 

*  Levy  V,  Levy,  78  Penn.  St  507,  81  Am.  Bsp.  85 ;  Jordsn  v.  Thomtoa, 
2  Eng.  (Ark.)  284,  44  Am.  Dec.  546 ;  ante,  f  164. 

*  Duke  of  Branawick  v.  King  of  Hanover,  2  H.  L.  Oaa.  1 ;  De  Haber  «• 
Qaeen  of  Portngal,  17  Q.  B.  171 ;  Columbian  Government  v,  Bothachild,  1  Sim. 
94 ;  Bank  of  Angoata  v.  Earle,  18  P«t  579,  588-589. 

*  Rube  V.  Buck,  124  Mo.  178,  26  L.  R.  A.  178,  184. 

Y  Bobinaon  v.  Queen,  87  Tenn.  446,  8  L.  B.  A.  214,  11  8.  W.  88.  Bat  ate 
Xvaiis  9.  Cleaiy,  125  Penn.  St  204, 17  Atl.  440;  Halley  v.  Ball»  66  DL  S5a 
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IB  the  term  'Mue  prooees  of  law.'^^  There  should  always  be, 
and  in  the  United  States  there  must  be,  such  notice  giren  the 
defendant  as  will  properly  notify  him  of  the  pendency  of  the 
suit.  If  there  he  such  notice,  the  form  of  it  and  the  mode  of 
executing  it,  if  valid  by  the  lex  fori,  will  be  Talid  and  binding 
everywhere  upon  the  defendant  so  notified.  If  the  process  is 
not  a  sufficient  notice  to  the  defendant  according  to  the  lex  fori, 
and  the  judgment  of  the  court  is  for  that  reason  void  under  that 
law,  it  will  be  of  no  binding  effect  elsewhere.* 

Sometimes  however  the  process  is  not  confined  to  a  mere  sum- 
mons, but  may  extend  to  the  arrest  of  the  defendant's  person. 
If  we  suppose,  for  example,  a  contract  made  in  a  State  where, 
arrests  in  civil  cases  are  not  permitted,  or  not  permitted  in  the 
particular  case,  and  suit  to  be  brought  thereon  in  a  State  where 
the  arrest  of  the  defendant  is  permissible,  a  question  may  arise 
whether  Ais  is  a  matter  pertaining  to  the  remedy  or  to  the  obli- 
gation of  the  contract. 

Applying  the  criterion  already  mentioned,  namely,  the  inquiry 
whether,  if  the  law  governing  the  obligation  of  the  contract  were 
retroactively  altered  so  as  to  be  identical  in  terms  with  the  lex 
fori,  it  would  impair  the  obligation  of  the  contract,  it  would 
seem  quite  clear  that  this  is  a  matter  pertaining  to  the  remedy.* 
This  is  certainly  true,  in  the  case  above  supposed,  if  the  lia- 
bility is  general^  binding  the  promisor  personally  to  perform- 
ance,  and  following  his  person  wherever  he  may  be.  The  lex 
fori  is  to  govern.  But  if  the  defendant's  obligation  is,  by  the 
terms  of  his  contract  or  by  the  ^^  proper  law,"  entirely  in  rem, 
extending  to  his  property  merely,  not  to  his  person,  so  as  to 
exclude  any  penanaZ  liability  on  the  part  of  the  defendant,  then 
the  exemption  from  liability  to  arrest,  or  to  being  proceeded 
against  in  personam  in  any  manner,  perhaps  becomes  a  part  of 
his  substantive  rightsi  and  hence  might  no  longer  be  controlled 
by  the  lex  fori.* 

1  See  ante,  |  8S. 

s  Story,  Confl.  L.  f  668 ;  YHiut  Confl.  L.  |f  747-760;  Dioey,  Oonfl.  L. 
711. 

•  Ante,  f  180. 

«8toi7,  OoniL  L.  HS^»  S^»  ^71,  672 ;  Mdsa  v.  Fits  J«m«^  1  Bos.  4 
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In  Own  V.  Stokesi*  the  defendant  was  proceeded  against  in 
New  Jersey  npon  a  capi<u.  He  insisted  that  by  the  laws  of 
Kew  York,  where  the  contraot  was  madey  he  was  exempt  from 
arrest.  Bnt  the  conrt  said:  '<  It  is  not  necessary  to  spend  any 
time  to  show  the  futility  of  such  an  objection.  This  is  a  ques- 
tion of  lex  fori,  and  not  of  lex  loci  contractus.'' 

In  Melan  v.  Fits  James/  a  bond  was  executed  in  France  and 
sued  on  in  England,  which  bond  by  the  French  law  was  understood 
to  bind  the  property  only,  and  not  the  persarif  of  the  obligor. 
The  defendant,  being  found  in  England,  was  arrested  according 
to'  the  law  of  England,  and  applied  for  his  discharge  on  the 
ground  that  the  law  of  France  gave  no  such  -personal  remedy, 
but  only  a  remedy  against  the  property.  Eyre,  L.  C.  J.,  said: 
''If  it  appears  that  this  contract  creates  no  personal  obligation, 
and  that  it  could  not  be  sued  upon  as  such  by  the  laws  of  France, 
on  the  principle  of  preyenting  arrests  so  yexatious  as  to  be  an 
abuse  of  the  process  of  the  court,  there  seems  a  fair  ground  on 
which  the  court  may  interpose  to  prevent  a  proceeding  so  op* 
pressiTs  as  a  personal  arrest  in  a  foreign  country  at  the  com* 
mencement  of  a  suit  in  a  case  which,  so  far  as  one  can  judge  at 
present,  authorises  no  proceeding  against  the  person  in  the 
country  in  which  the  transaction  passed.  If  there  could  be 
none  in  France,  in  my  opinion  there  can  be  none  here.  I  can* 
not  conceiye  that  what  is  no  personal  obligation  in  the  country 
in  which  it  arises  can  erer  be  raised  into  a  personal  obligation 
by  the  laws  of  another.  If  it  be  a  personal  obligation  there  it 
must  be  enforced  here  in  the  mode  pointed  out  by  the  law  of 
this  country.  But  what  the  nature  of  the  obligation  is  must  be 
determined  by  the  law  of  the  country  where  it  was  entered  into; 
and  then  this  country  will  apply  its  own  law  to  enforce  it." 

So  also  the  lex  fori  will  control  the  sufficiency  and  effect  of 
an  appearance  by  the  defendant.     Thus,  in  Jones  v.  Jones,*  a 

Pal.  188 ;  De  La  Yega  v.  Yianna,  1  B.  ft  Ad.  284,  20  S.  G.  L.  887 ;  Wood  tk 
Malin,  10  N.  J.  L.  208 ;  Qair  v.  Stokes,  18  N.  J.  L.  404,  405. 

•  16  N.  J.  L.  404,  405.  See  Bollock  «.  Balloek,  61  N.  J.  Bq.  444,  27  AH. 
486,  488. 

•  1  Bob.  ft  Pol.  142. 

7  108  N.  Y.  416,  428-427. 
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defendant  to  a  divorce  snit  in  Texas  resided  in  New  York,  and 
was  there  served  with  process.  He  appeared  specially  in  order 
to  deny  the  jurisdiction  of  the  Texas  court,  and  that  court  over- 
ruling his  objection  he  proceeded  to  file  an  answer.  The  Texas 
court  found  against  him,  and  he  afterwards  attacked  the  Texas 
decree  in  Kew  York  on  the  ground  that  the  Texas  court  had  no 
jurisdiction  of  his  person.  By  the  law  of  New  York,  a  special 
appearance  to  plead  to  the  court's  jurisdiction,  even  though 
followed,  when  overruled,  by  an  answer,  did  not  give  the  trial 
court  jurisdiction.  By  the  law  of  Texas  it  did.  It  was  held 
that  the  Texas  law  should  control,  and  that  the  Texas  court 
had  acquired  jurisdiction  of  the  defendant  by  his  answer  for  all 
the  purposes  of  the  suit. 

The  lex  fori  also  controls  with  respect  to  the  pleadings  in  the 
suit  and  the  rules  of  practice,  as,  for  example,  whether  the  plead* 
ings  are  to  be  formal  or  informal,  oral  or  written,  by  way  of 
declaration  or  complaint,  under  the  common  law  or  code  sys- 
tem, whether  to  be  supported  by  affidavit  or  unverified,  as  to 
the  sufficiency  of  the  allegations,  the  mode  of  pleading  defenses, 
etc.'  So  questions  relating  to  the  effect  of  a  material  variance, 
amendments  of  pleadings,  the  filing  of  several  defenses  at  the 
same  time,  the  forms  of  the  general  issues,  the  evidence  which 
may  be  given  thereunder,  etc.,  are  all  to  be  determined  by  the 
lex  fori.* 

§  208.  AdmlBoibility  of  Bvidenoa «- Presumptiona  of  Law- 
—  Incidents  of  the  Trial.  —  The  admissibility  of  particular 
evidence  in  a  suit  is  to  be  governed  in  general  by  the  lex  fori, 
for  it  partakes  merely  of  the  remedy.     And  this  applies  both  to 

•  Don  r.  Lippmann,  5  CI.  ft  F.  1,  14,  16  ;  Pritchard  v.  Norton,  106  IT.  8. 
124,  180  et  seq.  ;  Habbell  v.  Land  ft  Imp.  Co.,  95  Tenn.  686,  82  S.  W.  966- 
966  ;  Lyons  ».  R.  R.  Co.  (Tex.),  86  S.  W.  1007 ;  Harrison  v.  Edwards,  12  Vt. 
648,  86  Am.  Dec.  864,  866 ;  Lynch  v.  Postlethwaite,  7  Mart  (La.)  69, 12  Am. 
Dec.  496,  600.  Bnt  if  the  question  is  not  as  to  the  proper  mode  of  pleading  a 
defense,  bnt  as  to  the  effect  of  the  facts  pleaded,  this  is  in  general  to  be  deter- 
mined by  the  law  of  the  place  where  those  facts  transpire.  See  Vermont  Bank 
V.  Porter,  6  Day  (Conn.),  816,  6  Am.  Dec.  157 ;  post,  §  211. 

•  See  Whsrt.  Confl.  L.  §§  788,  789 ;  Bank  v.  Donnally,  8  Pet  861,  869 
et  seq.  ;  McAllister  v.  Smith,  17  III.  8QS,  65  Am.  Dec.  651. 
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the  kind  and  tbe  amount  of  eridence  neoessaiy  to  prove  a  canae 
of  action.^ 

In  The  City  of  Carlisle,*  it  was  held  that  a  clause  in  the 
British  Shipping  Act  of  1854^  making  certain  official  entries 
in  log-hooks  competent  eridence  in  all  courts^  did  not  make 
them  so  in  snits  brought  in  other  iDonntries. 

In  Downer  v.  Cheselrough/  an  action  was  hrought  in  Con- 
necticut against  the  indorser  of  a  note«  made  and  indorsed  in 
blank  in  New  York,  where  it  was  made  payable.  The  indorser 
attempted  to  show  that  he  had  indorsed  it  to  the  holder  onlj  for 
eMeetion,  and  that  there  was  a  contemporaneous  parol  agree- 
ment to  that  effect.  By  the  law  of  Kew  York  a  parol  contract 
could  not  be  introduced  in  evidence  to  alter  the  legal  import  of 
a  blank  indorsement  By  the  law  of  Connecticut  (lex  fori)  it 
could  be.    The  lex  fori  was  held  to  govern. 

In  Hoadley  v.  Transportation  Co./  a  bill  of  lading  for  goods 
was  given  by  a  carrier  in  Illinois,  the  goods  to  be  shipped  to 
Massachusetts.  The  goods  were  destroyed  by  fire  in  Chicago^ 
from  responsibility  for  which  the  bill  of  lading  exempted  the 
carrier.  It  was  urged  by  the  shipper  that  he  had  never  assented 
to  the  terms  of  the  contract.  By  the  law  of  Massachusetts,  the 
mere  receipt  of  the  bill  of  lading  by  the  consignor  without  dis« 
sent  constituted  an  assent  to  its  terms.  By  the  law  of  Illinois, 
an  actual  assent  was  required.  The  Massachusetts  court  held 
that  this  was  a  mere  matter  of  evidence  to  be  determined  by  the 
law  of  Massachusetts  (lex  fori). 

But  presumptions  which  are  eonduaive,  not  merely  pritna 
faciey  in  general  are  part  of  the  substantive  rights  of  the 
parties,  not  matters  of  evidence  or  remedy  merely,  and  there- 
fore are  regulated  by  the  law  properly  governing  those  sub* 

1  Pritebftid  V.  Norton,  106  U.  8. 134,  180;  Seudder  v.  Bank,  91 U.  8.  406 ; 
BowIm  9.  Field,  78  Fed.  742 ;  KcAllirter  v.  Smith,  17  DL  828,  66  Am.  Deo. 
661 ;  The  City  of  GwUale,  80  Fed.  807.  But  aee^  as  to  contnusti  requirad  to 
he  in  writing  under  the  stetnte  of  Fiaode  of  the  fonun,  poet,  |  810. 

>  80  Fed.  807. 

•  86  Conn.  80, 4  Am.  Rep.  20.  See  Baxter  Nat  Bank  v.  lUhot,  154  Hees. 
218,  88  N.  E.  168 ;  ante,  §  188. 

«  115  ICasi.  804, 16  Am.  Bep.  106L    Seeaat^fUU 
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stantire  rigbtSi  not  by  the  lex  fori*  Thns,  if  a  oontiact  under 
seal  be  executed  in  one  State,  by  whoee  law  tbe  seal  conclu« 
siyely  imports  a  yalaable  consideration,  wbile  suit  is  brougbt 
tbereon  in  a  State  wbere  tbe  seal  bas  no  sucb  effect,  tbe  law  of 
tbe  former  State  will  controL*  So  it  bas  been  beld  in  Min- 
nesota tbat  a  law  of  Wisconsin,  making  a  tax-deed  after  tbe 
expiration  of  two  years  condusire  evidence  of  tbe  validity  of 
tbe  tax-title  to  lands  in  Wisconsin,  sbould  be  given  tbe  same 
effect  in  Minnesota.* 

Tbe  lex  fori  also  governs  otber  incidents  of  tbe  trial,  sucb  as 
motions  for  a  continuance  or  for  a  new  trial,  motions  in  arrest 
of  judgment,  and  tbe  relative  priority  of  claims.*  And  tbe  rate 
of  interest  for  wbicb  judgment  will  be  given,  not  as  part  of  a 
contract  (for  tbat  will  be  governed  by  tbe  lex  solutionis  *),  but 
by  way  of  damojges  for  tbe  breacb  of  a  contract,  or  in  recovering 
tbe  value  of  converted  goods,  will  be  regulated  by  tbe  lex 
fori.* 

And  in  general  questions  as  to  tbe  elements  entering  into  tbe 
quantum  of  damages  and  tbe  mode  in  wbicb  tbey  sball  be  paid, 
as  well  as  tbe  effect  of  matter  arising  after  tbe  judgment  wbicb 
may  be  deemed  a  satisfaction  or  aggpravation  of  damages,  are  to 
be  determined  by  tbe  lex  fori,  as  pertaining  to  tbe  remedy.^* 

Tbus,  in  Evey  t;.  B.  B.  Co.,^^  tbe  plaintiff  was  injured  in 
Mexico  by  tbe  negligence  of  tbe  defendant  railroad  company, 
and  brougbt  suit  in  Texas,  By  tbe  law  of  Mexico  be  was  per- 
mitted to  recover  additional  damages  for  injuries  developing 
after  tbe  first  suit,  and  also  to  recover  an  ^'extraordinary  in- 
demnity'' in  consideration  of  bis  '' social  position.''  It  was 
beld  tbat  tbese  matters  related  to  tbe  remedy,  to  be  controlled, 
not  by  tbe  law  of  Mexico  (lex  delicti),  but  by  tbe  law  of  Texas 
(lex  fori). 

•  Pritebard  v.  Norton,  106  U.  B.  184, 1S5 ;  ante,  f  177. 

•  Brouson  v.  Lumber  Co.,  44  Minn.  848,  48  K.  W.  570. 

^  Story,  Confl.  L.  H  828,  687;  Harrison  v.  Sterry,  6  Cr.  281>,  ^98. 

•  Ante,  1 184. 

•  Goddaido.  Foster,  17  WalL  188;  Ouwm  v.  Smitb,  188  Ma  606, 84  &  W. 
858,  858 ;  ante,  §  198.    Bat  tee  Peek  v.  Mayo^  14  Yt  88,  89  Am.  Deo.  205. 

»>  See  ante,  1 198.  ^^  58  U.  a  Ap^.  118^  81  Fed.  894. 
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Even  the  yery  foreign  law  itself  that  goyems  or  may  goyem 
the  subetantiye  rights  of  the  parties  acquired  abroad,  must  be 
pleaded  and  proved  in  the  courts  of  the  forum  in  accordance 
with  the  lex  fori." 

§  209.  Bxemptiona.  —  The  principles  by  which  to  ascertain 
the  ^'proper  law"  goyerning  homestead  and  other  exemptions 
of  property  from  execution  or  attachment  are  at  present  in  a 
state  bordering  upon  chaotic  confusion.  Most  of  the  statutes 
creating  such  exemptions  apply  only  to  residents,  so  that  the 
property  of  non-residents,  if  sought  to  be  subjected  under  execu- 
tion or  attachment,  is  not  within  their  purview. 

The  doctrine  probably  recognized  most  generally  in  the 
United  States  is  that  statutes  of  this  character  are  mere  mat- 
ters of  local  policy,  having  no  exterritorial  force;  that  they 
relate  simply  to  the  remedy;  and  therefore  that  the  lex  fori 
is  in  all  cases  to  determine  what  exemptions,  if  any,  are  to  be 
isdlowed.^  But  it  is  by  means  apparent  on  the  face  of  the  mat- 
ter that  exemptions  of  this  sort  pertain  merely  to  the  remedy, 
rather  than  to  the  obligation  of  the  contract  against  which 
the  exemption  is  claimed.  Kor  is  such  always  the  case  (it  is 
believed). 

As  has  been  already  repeatedly  shown,  the  criterion  by  which 
to  determine  whether  a  particular  matter  relates  to  the  obliga- 
tion of  a  contract  or  to  the  remedy  is  to  inquire  whether,  if  the 
contract  were  deprived  of  that  element  by  retrospective  legisla- 
tion, ths  obligation  of  the  contraxst  would  be  impaired*  If  so, 
the  matter  should  be  regarded  as  part  of  the  obligation  of  the 
contract,  not  as  part  of  the  remedy  merely.' 

^  Story,  Confl.  L.  §  637,  Dote  (a).     See  post,  H  212  et  aeq. 

1  Boykin  v.  Edwarfs,  21  Ala.  264 ;  Kyle  r.  Montgomery,  78  Ga.  887 ; 
Mineral  Point  R.  R.  Co.  r.  Barron,  88  111.  886  ;  Newell  v.  Haden,  8  la.  140  ; 
Burlington,  etc.  R.  R.  Co.  v.  Thompson,  81  Kan.  180,  47  Am.  Rep.  497  ; 
MoT^n  V,  Nevill^  74  Pcnn.  St  52;  Stevens  v.  Brown,  20  W.  Va.  460;  Com- 
meroial  Nat.  Bank  v.  R.  R.  Oo.,  46  Wis.  172 ;  Lyon  v.  Callopy,  87  la.  667, 
48  Am.  St.  Rep.  896 ;  Atchison,  etc.  R.  R.  Co.  v.  Meggard,  6  Colo.  App.  86, 
89  Pac  986  ;  Harwell  9.  Sharp,  85  Oa.  124,  21  Am.  St  Rep.  149  ;  WaYw-sh 
R.  R.  Co.  V.  Dongan,  142  IlL  248»  84  Am.  St  Bep^  74;  Baiinr*.  Brow- 
(Ky.),  83  S.  W.  888. 

>  See  ante,  |S  180,  188. 
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In  Edwards  v,  Kearzey/  the  United  States  Supreme  Court 
decided  that  laws  materiallj  increasing  exemptions,  made  ap- 
plicable to  pre-existing  debts,  impaired  their  Migatian  in  re- 
spect to  the  rights  of  the  creditor,  and  were  void  as  oontrarj  to 
the  federal  constitution. 

On  the  other  hand,  it  is  equally  well  settled  that,  so  far  as 
the  debtor  is  concerned,  exemptions  are  mere  priyileges  granted 
him  and  his  family,  and  may  be  repealed  at  any  time,  without 
impairing  any  vested  rights  of  his,  and  a  fortiori  without  im- 
pairing the  obligation  of  any  contract/ 

If  therefore  the  criterion  above  mentioned  be  applied  to  ex- 
emptions of  property  from  execution  or  attachment,  it  will  be 
seen  that  it  is  a  part  of  the  obligation  of  the  debtor*s  contract 
that  his  exemptions  shall  not  be  materially  inerecued,  but  it  is 
no  part  of  the  obligation  of  the  contract  that  they  shall  not  be 
diminished  or  taken  away.  According  to  this  view,  if  the  law 
goyerning  the  obligation  of  the  contract  should  permit  a  certain 
exemption,  while  the  law  of  the  forum  permits  a  greater  amount 
of  property  to  be  exempted,  the  former  law  should  control.  If 
the  lex  fori  authorizes  a  lesser  exemption  to  the  debtor,  or  no 
exemption  at  ally  the  question  relates  to  the  remedy  only,  not  to 
the  obligation  of  the  contract,  and  should  be  governed  by  the 
lex  fori. 

If  this  conclusion  is  correct,  the  question  still  remains,  what 
law  shall  govern  the  obligation  of  the  contract  in  respect  to 
exemptions  in  cases  where  the  exemption  forms  part  of  its  obli- 
gation ?  In  a  previous  section  it  has  been  shown  that  the 
"proper  law  "  governing  the  obligation  of  a  contract  (exclusive 
of  its  validity)  b  the  law  in  the  minds  of  the  parties  at  the 
time  the  contract  is  entered  into;  and  in  the  absence  of  other 
evidence  of  the  parties'  intention,  we  must  look  to  the  law  of 
the  situs  of  that  particular  element  of  obligation  which  is  under 
investigation.*    The  element  of  obligation  under  investigation 

*  M  U.  S.  505.  See  also  Gann  v.  Bany,  15  WalL  610;  The  Homeeteed 
Omos,  22  GiBtt.  (Vs.)  2S6. 

«  Mtteeyv.  Womble,<l9Mist.847,]lSo.l88;  Boll  v.  Omiroe,  18  WU.  888 ; 
Cooley,  Cooct  Lim.  888.    See  Gnad  Lodge  v.  Kew  Orleens,  166  U.  &  148. 

•  Mte,  S  181. 
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in  this  CM6  is  tliat  relating  to  the  mode  of  enforcing  a  judicial 
proceeding  against  the  debtor.  The  lair  of  the  sitns  of  that 
judicial  proceeding  therefore  is  the  law  ^in  the  minds  of  the 
parties ''  as  goYeming  the  exemptions  to  be  allowed.  There  is 
only  one  place  which  might,  with  any  degree  of  probability,  be 
regarded  at  the  time  of  the  contract  as  the  place  where  the  con> 
tract  is  to  be  enforced  in  case  of  non-performance,  namely,  the 
debtar^$  domML  Hence  the  parties  will  generally  be  presomed 
to  have  the  law  of  the  debtor's  domicil  in  mind  as  goTeming 
the  exemptions  of  property  to  be  allowed  the  debtor,  and  that 
law  shoald  control  in  those  cases  where  the  exemptions  axe  part 
of  the  obligation  of  the  debtor's  contract. 

This  reasoning  leads  then  to  the  oonclosion  that  if  the  law  of 
the  debtor's  domicil  permits  a  iess  exemption  than  the  lex  fori, 
the  law  of  that  domicil  should  oontrol;  while  the  lex  fori  will 
govern,  if  the  lex  domicilii  at  the  debtor  authoriaes  a  ffreaUr 
exemption  than  the  lex  fori.* 

Although  this  is  believed  upon  principle  to  be  the  correct 
doctrine,  no  decision  has  been  found  to  go  so  far.  The  ten- 
dency of  some  of  the  cases  has  been  to  recognise  the  exemptions 
as  dependent,  in  part  at  least,  upon  the  obli^atum  of  the  con- 
tract and  upon  the  law  of  the  debtor's  domicil  rather  than  the 
lex  fori,  but  they  do  not  distinguish  between  the  increase  of 
the  exemption  in  the  forum  and  its  deereaee  or  total  abolition 
there.* 

*  This  rale  seems  to  operate  hsrdly  upon  the  dftbtar,  hut  H  is  a  no  herte 
eiee  (though  more  frequent)  then  that  preseDted  hy  the  rale  of  oonstltotional 
law,  npon  which  this  dootrine  is  haaed,  which  declares  that  the  l^sUtnre  of 
a  State  cannot  rstroepectively  incrwue  the  dehtor's  exemption,  though  it  may 
retroepectiyely  deprive  him  of  the  exemption  altogether.  As  a  matter  of  fact 
almost  all  the  actual  cases  arise  under  the  second  braneh  of  the  rale,  and  the 
lex  fori  is  the  **  proper  law ; "  or  else  the  foram  Is  identicsl  with  the  debtor's 
domicil ;  so  that  the  lex  fori  will  nsoally  control  in  any  erent. 

V  Singer  Mfg.  Go.  9.  Fleming,  89  Neb.  679,  48  Am.  St.  Bepu  618  ;  Drake 
fi  B.  B.  Co.,  09  Mich.  188,  18  Am.  St.  Bepu  888 ;  IlL  Cent  B.  R.  Co.  v. 
Smith,  70  Miss.  844,  85  Am.  St  Rep.  651 ;  Mo.  Pac  R.  B.  Go.  v.  Sharitt  48 
Kan.  875,  19  Am.  St.  Rep.  148  ;  Kansas  City,  etc  B.  B  Ga  v.  Canningfaam, 
7  Kan.  App.  47,  51  Fbo.  978  ;  Mason  V.  Beebee,  46  Fed.  556.  See  La  Sella  si 
Wooleiy,  14  Wash.  70,  44  Pao.  115,  83  L.  B.  A.  76. 
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On  the  other  hand,  with  the  eame  indifference  as  to  whether 
the  provisions  of  the  lex  fori  call  for  an  increase  or  diminution 
in  the  amount  of  the  exemption  authorized  by  the  law  of  the 
debtor's  domicile  perhaps  the  majority  of  the  decisions  hold  that 
it  is  in  all  cases  a  matter  of  remedy,  to  be  controlled  by  the 
lex  fori,  regardless  of  the  law  of  the  debtor's  domicil.' 

But  whateyer  law  is  selected  by  the  courts  of  the  forum  in  a 
particular  case  for  their  guidance  in  determining  what  property 
within  their  jurisdiction  is  exempt  from  attachment  or  execu- 
tion (whether  the  law  of  the  forum  or  the  law  of  the  debtor's 
domicil  or  of  some  third  State),  there  can  be  no  doubt  of  the 
power  of  the  forum  to  make  such  provisions  touching  the  ex- 
emption of  any  property  within  its  limits  as  it  may  see  fit. 
Hence  the  decision  of  the  courts  of  the  forum,  having  jurisdic- 
tion  of  the  res  in  the  particular  case,  is  conclusiye  and  binding 
everywhere  as  between  the  parties  to  the  litigation,  under  the 
^*  full  faith  and  credit  '^  clause  of  the  federal  constitution.* 

If  therefore  the  courts  of  the  forum  (and  situs  of  the  property 

s  Koonej  v.  R.  R.  Co.,  SO  la.  84S,  li  N.  W.  848 ;  Lyon  v.  Oallopy,  87  Is. 
567,,  48  Am.  St  Rep.  896  ;  Baritngton,  etc  R.  R.  Co.  o.  Tbomp«on,  81  Era. 
180,  47  Am.  Rep.  497;  Moigan  v.  Neville,  74  Penn.  St.  52,  57-^8 ;  SteveDS 
V.  Brown,  80  W.  Va.  450  ;  Careon  p.  R.  R.  Co.,  88  Tenn.  646,  17  Am.  St. 
Rep.  921 ;  East  Tenn.  R.  R.  Co.  9.  Kennedy,  88  Ala.  462, 8  Am.  St  Bep.  755  ; 
Wabash  R.  R.  Co.  9.  Doagan,  142  111.  248,  84  Am.  St  Rep.  74. 

'  It  will  be  remembered  that  when  the  qaestioa  ariset  npon  a  garniahmeat 
proceeding  the  eooita  are  mneh  divided  as  to  whether  the  debt  attached  or 
seized  nnder  execution  haa  its  sitos  with  the  garnishee  or  with  his  creditor, 
the  correct  view  being  that  for  this  purpose  the  actual  situs  of  the  debt  is  with 
the  garnishee  wherever  he  may  be  sued.  Ante,  1 125.  In  Mason  v.  Beebee, 
46  Fed.  556,  the  rather  extraordinary  and  inconsiBtent  ground  is  taken,  that 
while  the  debt  is  actually  with  the  garnishee  for  the  purpose  ef  jurisdiction, 
so  as  to  permit  it  to  be  attached  or  seised,  it  must  ai  thtsametime  be  regarded 
as  at  the  domicil  of  the  garnishee's  creditor  for  the  purpose  of  determining  the 
exemptions  to  be  applied.  As  a  matter  of  fact  (it  is  submitted),  the  court 
erred  in  supposing  that  the  situs  of  the  property  sought  to  be  subjected  has 
anything  to  do  with  the  matter  of  exemptions,  save  only  in  that,  as  the  pro- 
eeeding  to  seise  the  property  must  be  in  rras  the  situs  of  the  property  is 
also  the  situs  of  the  remedy.  The  question  must  depend,  upon  principles 
above  mentioned,  either  upon  the  situs  of  the  remedy  or  the  situs  of  the 
obligation  of  the  eoBtnot  for  the  saforaement  of  which  the  lemedy  is  applied. 
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sought  to  be  subjected)  determine  that  the  lex  fori  gorems  as  to 
exemptions^  whether  or  not  that  be  the  '^proper  l&w"  under  the 
rules  of  private  international  law,  the  decision  is  conclusive 
everywhere;  and  though  it  denies  to  the  debtor  exemptions  to 
which  he  would  be  entitled  under  the  law  of  his  domicil,  it  is  a 
complete  defense,  even  in  his  domicil,  to  a  suit  brought  by  him 
against  the  garnishee  to  recover  the  exempted  property  or  its 
value.  *^ 

But  it  does  not  necessarily  follow  that  the  judgment  will  be 
conclusive  in  the  courts  of  the  debtor's  domicil  upon  a  suit 
brought  by  the  debtor  against  the  iitt€U>hing  or  execution  ered" 
iter  for  the  amount  of  the  exemption  allowed  by  the  law  of  the 
debtor's  domicil.  Whether  or  not  the  judgment  will  have  this 
effect  in  a  suit  of  this  kind  will  depend  upon  whether  the  courts 
of  the  first  forum  have  adopted  the  ^'proper  law''  in  deter- 
mining the  exemption  rights  of  the  parties.  Thus,  in  Singer 
Mfg.  Co.  V.  Fleming, ^^  a  corporation  was  garnished  in  Iowa 
for  a  debt  due  to  a  debtor  residing  in  Nebraska^  where  the  plain- 
tiff in  the  garnishment  process  also  resided.  By  the  law  of 
Nebraska  the  debt  due  by  the  garnishee  was  exempt  from  gar- 
nishment; by  the  law  of  Iow%  the  owner  of  the  debt  being  a  non- 
resident, it  was  not  exempt.  The  Iowa  court  held  that  the  Iowa 
law  (lex  fori)  should  control.  In  a  subsequent  suit  in  Nebraska 
by  the  debtor  against  the  garnishment  plaintiff  to  recover  the 
money  thus  obtained  under  the  decision  of  the  Iowa  courti  the 
Nebraska  court,  conceiving  (erroneously)  that  the  Iowa  court 
had  not  enforced  the  '^  proper  law  "  (which  the  Nebraska  court 
believed  to  be  the  law  of  Nebraska,  the  debtor's  domicil),  held 
that,  while  the  Iowa  judgment  would  be  a  complete  defense  in 
Nebraska  in  a  suit  against  the  garnishee,  it  was  no  defense 
there  in  a  suit  against  the  garnishment  plaintiff?* 

^  Singer  Mfg.  Co.  v.  Flemings  89  Neb.  679, 42  Am.  St.  Bep.  618 ;  Chioago^ 
etc.  B.  R.  Co.  9.  Moore,  81  Neb.  629,  2S  Am.  St  Rep.  534;  East  Tenn.  R.  R. 
Co.  9.  KeDnedy,  88  AU.  462^  8  Am.  St.  Rep.  766  ;  Canon  v.  K  R.  Co.,  88 
Tenn.  646, 17  Am.  St.  Bep^  981 ;  Moifan  v.  Neville,  74  Penn.  St  52,  57-68. 

u  89  Neb.  679,  42  Am.  St  Bap^  618. 

u  There  is  some  reason  to  questkm  whether  this  deeision  does  not  oontnu 
Tsne  the  "foil  faith  and  eredif*  clause  of  the  Udisul  CQiislitatioD»  snd  doei 
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Nor  does  it  follow  that  the  mere  faet  that  such  a  garnishment 
proceed] ug  is  pending  in  another  State  will  deprive  the  courta 
of  the  debtor's  domicil  of  jurisdiction  to  entertain  an  action 
against  the  garnishee  by  the  garnishment  defendant.^ 

It  has  also  been  held»  with  doubtful  propriety,  that  if  the 
creditor  is  domiciled  in  the  same  State  with  the  debtor,  he  may 
be  enjoined  by  the  courts  of  the  common  domicil  from  suing  the 
latter  in  another  State^  with  the  design  of  evading  the  domi- 
ciliary law  touching  exemptions. ^^ 

§  210.  CTertaln  Defenses,  Matters  of  Remedy  —  Btatute  of 
Limitations  —  Btatute  of  Frauds. — Most  of  the  defenses  which 
may  be  made  to  an  action  upon  a  foreign  contract  or  other  trans- 
action relate  to  the  substantive  rights  or  liabilities  of  the  par* 
ties,  and  are  governed  by  the  law  of  the  situs  of  the  transaction. 
But  there  are  certain  defenses  which  have  their  origin  in  the 
fact  that  the  law,  while  admitting  the  existence  of  the  cause  of 
action,  for  one  reason  or  another  has  prohibited  an  action  to 
be  brought  thereon.  Such  are  usually  held  to  be  the  defenses 
founded  upon  the  statute  of  limitations  and  the  statute  of  Ftaudsi 
in  cases  where  such  statutes  provide  that  *^no  aetion  shall  be 
brought "  upon  the  transactions  embraced  by  their  terms. 

This  is  the  form  usually  adopted  in  the  case  of  statutes  of 
limitations,  and  there  can  be  no  question  but  that  it  is  a  matter 

not  conflict  with  Green  v.  Van  Bnskirk,  5  WaU.  807.  Bat  it  is  beUeved  tfaftt 
it  does  not,  and  that  it  more  closely  resembles  Homthall  v.  Bnrwell,  109  K.  0. 
10, 18  8.  B.  721.  Both  of  these  oases  have  been  discossed  in  a  previons  sec* 
tion.    Ante,  (182. 

u  m.  Cent  B.  R.  Co.  V.  Smith,  70  MIbs.  844,  85  Am.  St.  Rep.  661 ;  Mo. 
Pac  B.  R.  Co.  9.  Sharitt,  43  Ean.  875,  19  Am.  St  Rep.  148.  Bat  comity 
demands  that  whichever  proceeding  is  first  broogfat  to  jadgaient  should 
operate  as  a  complete  defense  to  the  other  suit  See  Chicago,  etc  R.  R.  Co. 
9.  Storm,  174  U.  S.  710. 

^  Morton  v.  Hull,  77  Tez.  18  S.  W.  849.  See  Harwell  v.  Sharps  86  Ge. 
124, 11  S.  B.  581 ;  Mason  v.  Beebee,  46  Fed.  556.  In  a  Tery  recent  case,  the 
MiBsoari  coort  held  that  a  Missouri  statate  prohibiting  creditors  from  sending 
ohdms  against  residents  of  Missouri  to  other  jurisdictions  to  be  sued  upon 
for  the  purpose  of  evading  the  Missouri  exemptions,  was  nnoonstitutional. 
Whether  or  not  this  decision  is  sound,  it  shows  the  impropriety  of  the 
arbitrsiy  giantiog  of  iz^Junetions  in  such  cases  by  the  courts^  vrithoui  special 
auihorUy.    In  le  Flakes  (Mo.)»  57  S.  W.  545. 
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pertaining  essentially  to  the  remedy,  and  not  to  the  obliga- 
tion, of  the  defendant ;  for  (applying  the  criterion  already  de- 
soribed)  a  retrospectiye  statute,  either  adding  to  or  diminishing 
the  period  within  which  a  suit  may  be  brought  upon  a  con* 
tract,  does  not  imp<Ur  its  oblijfotian,  provided  a  reasonable 
period  is  permitted  the  promisee  within  which  to  sue*^  Hence 
in  general  the  rule  of  priyate  international  law  is  that  the  lex 
fori  must  control  the  period  within  which  the  action  is  to  be 
brought.* 

And  this  applies  not  only  to  the  terms  of  the  statate,  but  to 
the  incidents  connected  therewith.  Thus,  it  has  been  held  that 
the  effect  of  partial  payments  as  interrupting  the  running  of  the 
statute  of  limitations  upon  a  contract  is  to  be  governed  by  the 
lex  fori.'  And  so  it  is  with  regard  to  the  effect  of  a  written 
acknowledgment  of  the  claim.^ 

It  may  be  observed  in  passing  that  a  judgment  for  the  defend- 
ant upon  a  plea  of  the  statute  of  limitations  will  not  prevent 
another  suit  upon  the  same  transaction  elsewhere.* 

So  far  we  have  supposed  the  statute  of  limitations  to  be  in  the 
usual  form,  merely  prohibiting  an  action  to  be  brought  after  a 
certain  period  The  daim  or  debt  is  not  extinguished  by  the 
termination  of  the  period  named  in  the  statute;  it  remains  in* 
tact.    The  only  effect  of  such  a  statute  is  to  prevent  aa  action 

1  Bell  9.  If  oiTisoD,  1  Pet  $51 ;  EoehkoiKMig  v.  Borton^  104  U.  a  668 ; 
Wheeler  v.  JaiOuon,  187  U.  S.  245 ;  Hart  v.  Boitwiek,  14  Fla.  162 ;  Ludwig 
«.  Stewsid,  82  Kieh.  27.  See  Kanii  v.  IlUnois.  94  U.  8. 118, 184.  For  the 
criterion,  see  ante,  |  ISO. 

•  Btoiy,  ContL.  L.  K  576,  577  et  aeq. ;  Bank  v.  Donnallj,  8  Pet  861 ; 
Pritehard  «.  Norton,  106  U.  8. 124,  180 ;  Baigett  v.  Williford,  56  Ark.  187, 
19  8.  W.  750 ;  Johnatoa  v.  Railway  Go.,  50  Fed.  886 ;  Gnat  Wentera  TeL 
Co.  9.  Pnrdy,  162  U.  8.  829,  889.  This  rule  applies  alio  whore  the  oaoae  of 
action  is  a  forrign  judgment  8ee  Fanton  v.  Kiddlebrook,  50  Cknm.  44 ; 
Baneermaa  v.  Charlott,  46  Kan.  480,  26  Pm.  1051 ;  Biee  «.  Moon^  48  Ksn. 
590,  80  Pm.  10 ;  Ambler  v.  Whipple,  189  IlL  811»  28  N.  S.  841. 

•  Obear  p.  Bank,  97  Ga.  587,  88  L.  S.  A.  884. 
«  See  Walsh  v.  Mayer,  111  U.  a  81. 

•  Bank  v.  DennaUy,  8  Pet  861.  And  hy  parity  of  ressen  the  same  is  tras 
in  ease  of  a  Jndgment  for  defendant  vpon  the  plea  that  the  oontraet  sued  apoa 
is  not  in  writing  ander  the  statate  of  Fraods  of  the  fonun^  pr  any  other  defiBBSS 
not  going  to  the  merita  of  the  claim. 
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upon  the  claim  after  that  period  in  the  State  where  the  statute 
is  enacted.  It  can  haye  no  effect  eleewhexe.  Sach  is  naually 
the  eSect  of  the  statute  with  regard  to  actions  to  enforce  a  choee 

in  action. 

But  if  we  Boppose  that  the  claim  is  rendered  void  after  a  cerw 
tain  period,  not  merely  that  an  action  therefor  is  prohibited  to 
be  brought^  we  are  confronted  with  a  very  different  question. 
In  such  cases  the  statute  does  not  affect  the  remedy  merely,  but 
goes  to  the  substantiye  rights  of  the  parties  wherever  those 
rights  are  within  its  influence.  Substantive  rights  are  to  be 
goyerned  by  the  law  of  the  situs  of  the  transaction  under  which 
they  arise,  not  by  the  law  of  the  situs  of  the  remedy.  The  pre* 
scription  acts  found  in  some  of  the  European  States  are  of  this 
character.* 

Other  examples  of  the  same  principle  may  be  found  in  regard 
to  the  effect  of  adver$e  possession  of  specific  personal  property, 
for  the  period  prescribed  by  the  statute  of  limitations.  After 
the  lapse  of  that  period,  the  statute  becomes  a  sword  instead 
of  a  shield  merely.  An  actual  title  is  conferred  upon  the  ad* 
yerse  holder,  and  the  original  owner's  claim  is  extinguished* 
Hence,  in  the  case  of  specific  property  claimed  by  adyerse  pos- 
session, it  is  not  the  lex  fori  which  will  determine  the  period 
during  which  it  must  be  adyersely  held,  but  the  law  of  the  situs 
of  the  adyerse  possession,  that  is  the  lex  situs  of  the  property 
itself. 

Thus,  in  Shelby  v.  Quy/  the  defendant  and  those  under  whom 
he  claimed  had  been  in  adyerse  possession  of  certain  slayes, 
claimed  by  the  plaintiff  for  ten  years  while  they  both  liyed  in 
Virginia.  Afterwards  the  defendant  remoyed  to  Tennessee  and 
was  there  sued  for  the  slayes.  By  the  law  of  Virginia,  fiye 
years'  possession  of  chattels  barred  an  action  of  detinue.  This 
Virginia  statute  the  defendant  set  up  in  the  Tennessee  courts 
as  a  defense  to  the  action.    The  Supreme  Oourt  of  the  United 

*  Stoiy,  Oonfl.  L.  S  632;  Don  v.  Uppmamiy  6  CI.  a  F.  1,  16 ;  Perkins 
V.  Onj,  S6  Miss.  16S,  80  Am.  Bep.  510 ;  Lyman  v.  CamplwU,  84  Ko.  App> 
S18.  ThU  wooM  MemtobeanstterofiftMslhariieof  tbsoontricty  tobes^ 
trolled  by  the  l«  MlaMoiiia 

V  11  Wheat  86L 
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States  held  that  it  was  a  good  defense,  since  it  attached  to  the 
possession  of  the  property  hefore  it  left  Virginia." 

Another  instance  in  which  a  statute  of  limitation  may  become 
a  substantive  part  of  the  claim  arises  in  case  of  actions  for  death 
by  wrongful  act  or  other  statutory  torts.  If  the  same  statute  that 
creates  the  remedy  prescribes  the  time  within  which  the  action 
thereon  must  be  brought,  it  is  generally  construed  as  imposing 
that  period  for  the  prosecution  of  the  remedy  as  a  condition 
essential  to  prosecuting  it  at  all.  It  becomes  a  part  of  the  right 
itself,  and  is  governed  by  the  same  law  that  regulates  the  right 
in  other  respects  (lex  loci  delicti),*  But  if  the  period  of  limitation 
is  not  prescribed  by  the  same  statute  which  confers  the  rights 
but  is  found  in  a  general  statute,  the  general  principle  applies, 
and  it  becomes  a  law  relating  to  the  remedy,  wbich  will  hare  no 
exterritorial  force.  In  such  case,  the  law  of  the  situs  of  the 
remedy  (lex  fori)  again  becomes  the  '^  proper  law."^ 

If  the  stattUe  of  Frauds  is  urged  as  a  defense  to  an  action 
upon  a  verbal  contract,  the  statute  of  Frauds  of  the  forum  pro* 
viding  that  ''no  action  shall  be  broughf  upon  the  contract  in 
question  unless  in  writing,  etc.,  while  the  law  governing  the 
obligation  of  the  contract  authorizes  the  contract  to  be  verbali 
it  would  seem  upon  principle  (again  applying  the  criterion^) 
that  this  should  be  regarded  as  a  part  of  the  obligation  of  the 
contract,  not  of  the  remedy.  For  a  retroactive  statute  applica- 
ble to  an  existing  oral  contract,  providing  that  no  action  should 
be  brought  on  such  contracts  unless  in  writing,  would  undoubt* 
edly  impair  the  obligation  of  the  contract,  since  it  takes  away 
all  remedy.     But  it  has  been  more  generally  held  that  this  is  a 

*  This  case  leavM  it  andecided  whether  in  the  cue  of  chattels  it  should 
be  the  law  of  the  actual  or  of  the  legal  sitos  of  the  goods  that  should  govem. 
There  can  be  little  question  however  that  the  law  of  the  adual  situs  of  the 
chattels  should  control.   ' 

•  Canadian  Pac  R.R.  Co.  v.  Johnson,  9  a  0.  A.  687,  61  Fed.  7S8 ;  The- 
roux  V.  R.  R.  Co.,  13  C.  0.  A.  6S,  64  Fed.  84 ;  Sea  Grove,  etc  Association  v. 
Stockton,  148  Penn.  St  145,  28  Atl.  1068 ;  Bathbone  v.  Coe,  6  Dak.  91,  M 
K.  W.  620 ;  Cavanaugh  v.  Kav.  Co.,  18  N.  Y.  Snpp.  540 ;  ante,  |  202. 

»  Kunos  V.  R.  R.  Co.,  2  C.  C.  A.  168,  51  Fed.  188 ;  Johnston  v.  R.  R. 
Co.,  50  Fed.  886;  O'Shields  v.  R. R.  Co,  88  Cku  621, 10 S.  £.  268. 
U  Ante,  S  180. 
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matter  of  remedy,  of  domestic  policy,  to  be  governed  by  the  lex 
fori,  no  matter  where  the  contract  is  made  or  to  be  performed.^' 

Bat  if  by  the  '^ proper  law"  of  the  oral  contract  it  is  provided 
that  ''no  action  shall  be  brought"  thereon  anless  it  be  in 
writing,  while  the  lex  fori  does  not  require  it  to  be  in  writing, 
obviously  the  lex  fori  does  not  raise  any  question  of  the  tm- 
paimient  of  the  obligatian  of  the  contract.  On  the  contrary, 
it  enforces  the  obligation  to  a  greater  extent  than  would  the 
''proper  law"  of  the  contract.  In  this  case,  therefore,  the 
matter  is  one  pertaining  to  the  remedy,  to  be  controlled  by 
the  lex  fori.** 

§  211.  Bet-oif a  and  Coonter-olalms.  —  There  is  another  de- 
fense which  may  involve  some  degree  of  conflict  between  the  lex 
fori  and  the  law  governing  the  obligation  of  a  contract.  This 
is  the  plea  of  set-off.  No  difficulty  however  need  arise  if  care 
is  taken  to  distinguish  between  the  substantive  validity  and 
effect  of  the  claim  sought  to  be  set  ofiE,  viewed  as  a  mere  claim 
against  the  plaintiffs  and  its  effect  as  a  defense  to  the  plaintiff's 
action.  In  the  first  aspect,  it  is  governed  by  its  proper  law, 
the  law  of  its  situs,  just  as  if  it  were  an  independent  claim 
upon  which  the  defendant  proposes  to  sue  the  plaintiff.  In  its 
second  aspect,  as  a  defense  to  the  plaintiff's  action,  the  ques- 
tion whether  it  may  be  alleged  in  defense  thereof,  the  mode  of 
pleading  it,  and  the  effect  of  the  plea,  usually  pertain  to  the 
remedy  merely,  not  to  the  substantive  cause  of  action,  and  hence 
are  controlled  by  the  lex  fori.^ 

»  Leronx  v.  Brown,  14  Eng.  L.  It  Eq.  247,  74  E.  0.  L.  800 ;  Wolf  9. 
Burke,  18  Colo.  264,  32  Pac.  427;  Downer  v.  Cbesebrongh,  86  Conn.  89t 
4  Am.  Rep.  29 ;  Hall  v.  Cordell,  142  U.  S.  116.  Bat  aee  Baxter  Bank  v. 
Talbot,  154  Mam.  218,  28  N.  E.  168  ;  Miller  o.  WUson,  146  XIK  528,  84  N.  E. 
1111,  1112;  Cochran  v.  Ward,  5  Ind.  App.  89,  29  N.  E.  795.  See  ante, 
§1 173,  174,  where  the  law  controlling  the  effect  of  the  statute  of  Frauds  is 
diflcoBsed. 

u  See  ante,  ||  178,  174 ;  Downer  v.  Chesebrongh,  86  Conn.  89,  4  Am. 
Rep.  29 ;  Wolf  v.  Burke,  18  Colo.  264,  82  Pao.  427.  But  see  Cochran  v. 
Ward,  5  Ind.  App.  89,  29  N.  E  795. 

1  St^ry,  Confl.  U  %  674 ;  Whart  Confl.  L.  |§  788,  789 ;  Dic«»y,  Confl.  L. 
711 ;  Davis  v.  Morton,  5  Bush  (Ky.),  161,  96  Am.  Deo.  845 ;  Fniler  v.  Steig- 
Uti.  27  Ohio  St  855,  22  Am.  Rep.  812 ;  Midland  Co.  v.  Broat,  50  Minn.  562, 
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But  if  the  principal  eontracty  in  its  vexy  natnxe^  implies  a 
denial  of  the  right  of  set-off,  as  in  case  of  negotiable  paper, 
where  the  gist  of  its  negotiability  lies  in  the  fact  that  the  maker 
cannot  plead  set-ofiEs  or  other  equities  against  a  subsequent  bona 
fide  holder,  the  matter  becomes  part  of  the  obligation  of  the 
principal  contract,  and  is  to  be  controlled  by  the  proper  law 
of  that  contract,  not  by  the  lex  fori  Hence,  to  a  contract 
negotiable  by  its  proper  law,  sued  upon  in  another  State,  a  set- 
off or  other  equity  cannot  be  pleaded,  though  it  might  be  a 
proper  plea  under  the  lex  fori,  if  the  contract  were  governed  by 
the  latter  law.* 

On  the  other  hand,  if  the  contract  is  not  negotiable  by  the 
''proper  law,''  and  a  set-ofF  might  be  pleaded  under  that  law,  it 
has  been  said  that  the  set-off  may  be  pleaded  in  the  forum, 
though  by  the  lex  fori  the  contract  is  negotiable.* 

But  if  we  apply  the  criterion  already  used  so  often  to  distin- 
guish the  remedy  from  the  obligation  of  the  contract,  it  will  be 
seen  that,  while  a  retrospectiye  law  permitting  a  defendant  in 
an  action  by  the  holder  of  a  negotiahle  security  to  plead  set-offs 
and  defenses  not  before  authorized  would  clearly  impair  the  Mi- 
gtUum  of  the  defendant's  contract,  a  similar  retrospective  law, 
applicable  to  a  nan-negotiable  instrument  (subject  to  equities) 
and  prohibiting  the  defendant  to  plead  set-ofiGs  and  counter- 
claims, would  not  (it  would  seem)  impair  the  obligation  of  the 
contract  sued  upon,  but  would  merely  affect  the  remedy.  The 
latter  question  should  therefore  be  governed  by  the  lex  fori.* 

52  K.  W.  972.    The  lex  fori  governs  the  rtatate  of  limitfttioiiis  as  applied  to  a 
Bet-off.    See  Boggles  v.  Kieler,  8  Johns.  (N.  T. )  268»  8  Am.  Dec  482.      ^ 

>  Pritchaid  V.  Norton,  106  U.  S.  124, 188;  Sterens  v.  Gregg,  89  Ey.  481, 
12  S.  W.  775,  776;  Harrison  v.  Edwards,  12  Yt.  648,  86  Am.  Dee.  864; 
Wilson  V.  Lazier,  11  Gratt.  (Va.)  477,  482.    See  ante,  (  182. 

*  Vermont  Bank  v.  Porter,  5  Day  (Conn.),  816,  5  Am.  Dee.  157.  See 
Poller  9.  Steiglitz,  27  Ohio  St.  855,  22  Am.  Rep.  812,  817. 

*  See  Pritehard  v.  Norton,  106  U.  S.  124,  188 ;  Midland  Gob  9.  Bi«at,  58 
tfinn.  562,  52  N.  W.  972;  978.    See  Bank  v.  Trimble,  6  B.  Hon.  (Ky.)  599. 
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f  212.  Foreign  Ziaws  must  be  Bpeolally  Pleaded.  —  It  is  a 
fondamental  principle  of  the  oommon  law  that  ooarts  will  take 
judicial  notice  of  the  public  laws  of  their  own  State,  and  that 
such  laws  need  not  be  specially  pleaded  nor  proved.  But  the 
laws  of  other  States  are  universally  regarded  as  fcLcU  which, 
independently  of  statute,  must  be  specially  pleaded,  wherever 
the  lex  fori  requires  other  facts,  under  like  circumstances,  to  be 
pleaded.^ 

But  if  the  circumstances  are  such  that,  if  the  foreign  law  in 
question  were  any  other  fact,  it  need  not  be  pleaded,  neither 
need  the  foreign  law.  Thus,  if  the  foreign  law  is  immaterial  to 
the  merits,  it  of  course  need  not  be  pleaded*  So  also  if  the 
foreign  law  is  a  mere  matter  of  evideneef  the  lex  fori  (follow- 
ing the  general  rules  of  pleading)  not  requiring  matter  of  evi- 
dence to  be  pleaded,  the  failure  to  plead  the  foreign  law  is  not 
error; 

Thus,  in  Thomson- Houston  Electric  Co.  v.  Palmer,*  a  note 
was  executed  and  made  payable  in  Illinois.  The  consideration 
for  the  note  was  an  antecedent  indebtedness.  The  suit  was 
brought  in  Minnesota  upon  the  original  indebtedness,  to  which 

1  Thateher  v.  Morris,  11  N.  Y.  487;   Thomson-Hoiutoii  Eleetrie  Co.  v. 
Pklmer,  58  Minn.  174,  5S  N.W.  1187,  1188;  Livnrpool  Stesm  Go.  v.  Ina 
Co.,  l»  n.  3.  897,  446. 
•     s  5S  Minn.  174,  58  N.  W.  1187. 
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the  defendant  pleaded  payment  by  note.  By  the  law  of  Illi- 
nois, the  giving  and  receiving  of  a  note  for  the  amount  of  a  pre- 
existing debt  operated  as  a  payment  thereof,  merging  the  debt. 
By  the  law  of  Minnesota  it  did  not,  but  suit  might  still  be 
brought  upon  the  original  debt.  The  plaintiff  objected  that 
since  the  defendant  relied  upon  a  foreign  law  (the  law  of  Illi- 
nois), it  should  have  been  specially  pleaded.  But  the  Minne- 
sota court  held  that  inasmuch  as  the  proof  of  that  law  (being  the 
"proper  law"*)  was  merely  by  way  of  evidence  of  the  truth 
of  the  defendant's  plea  of  payment,  it  need  not  be  specially 
pleaded. 

In  many  of  the  States  statutes  have  been  passed  dispensing 
with  the  necessity  for  specially  pleading  foreign  laws,  but  even 
in  such  States  they  are  usually  required  to  be  proved  like  other 
facts.^ 

§  213.  Proof  of  Foreign  Xiaws.  —  Foreign  laws  are  matters 
of  fact,  and  like  other  facts  should  be  proved,  unless  established 
by  legal  presumptions.  A  court  will  not  take  judicial  notice  of 
their  existence  or  of  their  terms.  And  for  this  purpose  the 
States  of  this  Union  are  foreign  to  one  another.^ 

But  the  federal  courts,  in  enforcing  the  laws  of  States  within 
their  territorial  jurisdiction,  take  Judicial  notice  of  them.  In 
such  cases,  the  laws  are  to  be  regarded  as  domestic,  not  as 
foreign,  laws.*  A  curious  consequence  flows  from  these  prin- 
ciples and  from  the  fact  that  the  Supreme  Court  of  the  United 
States  not  only  hears  appeals  from  the  federal  courtSi  but  under 
certain  circumstances  from  the  highest  State  courts  also.  Al- 
though the  Supreme  Court,  sitting  as  a  court  of  appeal  to  the 
federal  courts,  will  take  judicial  notice  of  the  laws  of  the  sev- 
eral States,  yet,  if  upon  appeal  from  a  State  court  of  last  resort^ 
it  has  no  more  capacity  than  the  State  court  itself  to  take  judi- 

*  Ante,  S  189. 

«  Post,  §§  218,  214. 

1  Liverpool  Steam  Co.  o.  Ins.  Co.,  129  U.  S.  897,  446 ;  Chicago  It  A.  B.  R, 
Co.  9.  Ferry  Co..  119  U.  S.  615  ;  In  re  Capper's  Will,  85  la.  82,  52  N.  W. 
6,  8;  Relley  v.  Kellev,  161  Mass.  Ill ;  Ufford  p.  Spaulding,  156  Mass.  65. 

*  Liverpool  Steam  Co.  v.  Ids.  Co.,  129  U.  S.  897,  445;  Lamar  v  Micoo, 
112  U.  a  452 ;  8.  0.  114  U.  S.  218. 
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eial  notice  of  the  Iaws  of  other  Stfttee  than  that  from  whioli  the 
appeal  oomes.* 

Ptimarilj,  the  mode  of  proving  a  foreign  law  depends  npon 
its  natore,  as  statntory  or  common  law,  written  or  unwritten. 
If  the  law  which  is  to  be  proved  is  statutory^  the  statute  itself 
most  usually  be  produced,  or  such  a  copy  thereof  as  may  be  ap- 
proved as  evidence  under  the  law  cf  the  forum.^  The  judicial 
decisions  of  the  State  whose  law  is  to  be  proved  are  not  usually 
to  be*received  in  evidence  to  prove  what  is  its  stahUe  law  (for 
they  are  not  the  best  evidence),  but  they  should  be  looked  to  in 
order  to  determine  the  proper  construction  of  such  foreign  stat- 
utes after  they  have  been  otherwise  established.*  And  this  is 
true  though  the  same  provisions  in  the  statutes  of  the  forum 
have  been  construed  differently  there.* 

With  respect  to  the  eammon  or  tmwrtiten  law  of  a  foreign 
State  or  country,  the  general  rule  is  that  it  is  to  be  proved  by 
the  best  evidence  the  nature  of  the  case  will  admit  of.  This 
rule  was  formerly  construed  to  require  as  a  usual  thing  that 
such  unwritten  law  must  be  proved  by  the  testimony  of  legal 
pmctitioners  of  the  foreign  State  or  other  persons  learned  in  its 
law8.]L.lt*was  thought  inadmissible  to  introduce  the  r^^orU  of 


•  Liveipool  Steam  Co.  0;  Ins.  Co,  129  U.  8.  897,  445 ;  Hanley  v.  Don« 
oghae,  116  U.  a  1 ;  Benaud  v.  Abbott,  116  U.  8.  277,  285. 

«  Whart  GonfL  L.  §§  772-778 ;  Emeiy  «.  Beny,  28  N.  H.  478,  61  Am. 
Deo.  622,  626;  Clarke  0.  Bank,  10  Ark.  516,  62  Am.  Dee.  248,  and  note; 
Tenant  v.  Tenant,  110  Penn.  St  478,  1  AtL  582;  Pliillips  v.  Gregg,  10  Watts 
(Penn.),  158, 86  Am.  Dec  168. 

«  Qilehrirt  «.  Oil  Gow,  21  W.  Ya.  116,  45  Am.  Rep.  555;  Van  Matre  v. 
Sankey,  148  III.  856,  28  L.  B.  A.  665,  86  K.  E.  628 ;  Hant  v.  Hant,  72  N.  T. 
217,  28  Am.  Bep.  129;  Jeeeap  v.  Carnegie,  80  N.T.  441,  86  Am.  Bep.  648; 
Ufford  V.  Spanlding,  156  Mans.  66,  69.  The  mme  role  prevails  in  the  federal 
oonrts.  Bailey  v.  liagnire,  22  WaU.  850 ;  Bacher  v.  B.  B.  Co.,  125  U.  S. 
565. 

•  Van  ICatn  v.  Sankey,  148  DL  856,  28  L.  B.  A.  665,  86  N.  E.  628. 

V  Loring  V.  lliomdike,  5  Allen  (Mass.),  257;  Gardner  jf*  Lewis,  7  Gill 
(Hd.),  878.  See  Whart  Confl.  L.  §  774.  Where  however  the  question  is 
not  as  to  the  law  of  a  particalar  oonntiy,  bat  as  to  its  bnsiness  or  other 
enstoms,  or  as  to  the  general  praotioe  there,  any  person  familiar  with  sneh 
enstoms  or  praetioe  is  a  competent  witness,  though  he  knows  nothing  of  the 
Ugdl  effect  then  of  snch  oostoms  or  practice.    See  Ganer  v.  LanesboioQghy 
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eases  adjudged  in  a  puticalar  State  as  evidence  of  the  oommoa 
law  of  that  State.*  But  in  recent  years  the  opinions  of  the 
courts  hare  undergone  a  change  in  this  iMpect,  and  it  is  now 
pretty  generally  conceded  that  the  puhlished  official  reports  of 
adjudged  cases  mo  competent  evidence  for  this  purpoee.^  In 
such  cases  it  is  the  province  of  the  jury  to  determine  whether  or 
not  such  adjudications  have  been  made  in  the  foreign  State,  bat 
it  is  the  duty  of  the  court  to  construe  them  and  to  deduce  the 
rules  of  law  they  establish.^  And  such  decisions  must  be  pre* 
Rented  in  evidence  at  the  trial.  They  cannot  be  used  for  the 
first  time  in  bxl  appellate  eourt.^^ 

§  214.  Presumptlona  as  to  Foreign  Xrtiwa.  —  Notwithstand- 
ing the  rules  mentioned  in  the  preceding  section  touching  the 
proof  of  foreign  laws  as  &ctSy  there  are  certain  presnmptions 
indulged  by  the  courts  as  to  the  state  of  the  law  in  a  foreign 
country  or  State,  which  may  operate  as  evidence  thereof ,  in  the 
absence  of  proof  to  the  contrary.  In  other  words,  presumptions 
may  arise  with  respect  to  foreign  laws,  just  as  in  other  matters 
of  fact,  wherever  the  probabilities  point  to  a  particular  oonclu* 
sion  with  sufficient  force  to  overcome  the  legal  principle  that 
the  butden  of  proof  rests  upon  the  party  alleging  a  fact. 

One  of  these  presumptions  frequently  indulged  by  the  courts, 
in  the  absence  of  contrary  evidence,  relates  to  the  existence  of 
the  oammon  law  in  a  foreign  State  whose  law  is  in  issue,  where 
the  laws  of  the  latter  State  are  based  upon  the  common  law  sys- 
tem of  jurisprudence.  It  is  a  reasonable  presumption,  in  the 
absence  of  proof  to  the  contrary,  that  a  common  law  principle 
applicable  to  the  case  is  retained  in  such  State.^    But  where  the 

Peake,  18,  explained  hi  11  CI.  A  F.  124 ;  PhUlipe  v.  Oragg,  10  Wstte  (Pen&.X 
158,  86  Am.  Dec.  168 ;  Yander  Donok  v.  Theloaaon,  8  C.  a  813. 

•  Gardner  v.  Lewis,  7  Oill  (Hd.).  878,  998. 

*  Latimer  v.  Elgin,  4  Deaa.  {8,  C.)  i6,  88;  ITfford  v.  Spanlding,  156  Maat. 
65,  69;  Ames  o.  McCkmber,  124  Maaa.  85;  Thomson-Houstoii  Eleetric  Co. 
V.  Palmer,  52  Minn.  174,  58  K.  W.  1187. 

^  Alexander  9.  Pennsylvania  Ca,  48  Ohio  St  628,  80  K.  E.  69 ;  ITflford  v. 
Spanlding,  156  ICass.  65,  80  N.  B.  860 ;  Thomsoa-HoiistoD  Co.  9,  Pftlmei^ 
52  If  inn.  174,  58  N.  W.  1187. 

u  Kelley  v.  Kelley,  161  ICaas.  111. 
•     1  Thom  9.  Weatherly,  50  Aik.  287,  7  8.  W.  38;  Boska  Sprinipi Ca,  su 
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oommon  law  of  the  foram  in  lespeet  to  the  particiilar  qaestion 
differs  from  the  principles  applied  to  the  same  question  by  the 
ooarts  of  other  oomraon  law  States^  so  that  it  may  reasonably  be 
doabted  what  the  unwritten  law  of  the  foreign  State  may  be, 
the  general  rale  is  that  that  Tiew  of  the  oommon  law  taken  by 
the  courts  of  the  foram  will  prevail  in  the  absence  of  eyidenee 
of  contrary  ralings  by  the  ooarts  of  the  foreign  State  whose  law 
is  in  qoestion.' 

But  it  is  to  be  obeerved  that  this  presomption  is  i^licable 
only  to  those  States  whose  system  is  based  npon  the  eommon 
law.  It  cannot  be  used  to  ascertain  the  law  of  a  foreign  State 
not  originally  settled  by  English  colonists,  or  whose  laws  are 
founded  upon  some  other  system  than  the  common  law,  such 
as  the  ciyil  or  Boman  law,  the  laws  and  customs  of  Indian 
tribes,  etc.* 

If  the  foreign  law  in  issue  is  the  unwritten  law  of  a  State  not 
originally  subject  to  the  common  law,  or  in  any  event  if  it  is  a 
statute  or  written  law,  the  above  presumption  does  not  apply, 
and  in  strictness  it  would  seem  that  there  were  no  such  pioba* 
bilities  one  way  or  the  other  in  general  as  would  justify  any 
presumption  as  to  the  foreign  law.  Under  this  view,  it  is  a 
mere  fact,  open  to  inquiry,  susceptible  of  proo^  and  like  any 
other  material  fact  must  be  proved  in  order  to  sustain  the  alle- 
gations.   Without  such  proo^  the  case  or  the  defense  founded 

Timmons,  61  Aik.  459,  11  8.  W.  990 ;  Mohr  v.  mmn,  47  Mum.  22S»  49 
H.  W.  862 ;  Wolf  v.  Bark«,  18  Colo.  284,  ^^  P^  ^27;  Dnnii  v.  AcUma, 
1  AUu  527,  85  Am.  Dec  42 ;  Peetv.  Hatdier,  112  Ak.  514,  21  So.  711,  712; 
Flagg  V.  Bftldwin,  88  N.  J.  isq.  219, 48  Am.  Rep.  808,  810;  Benbow  v.  Moors 
(N.  C),  19  a  E.  156;  Jones  v.  Bioe  (Gs.),  18  8.  E.  848;  Knapp  v. 
Knapp  (Mich.),  65  K.  W.  858 ;  Sandidge  p.  Hant,  40  Liu  Ann.  766,  5  So. 
56,  57;  Honghtaling  v.  Ball,  19  Ma  84,  59  Am.  Dec.  881. 

*  Com.  V.  Graham,  157  Mass.  78 ;  Hanrey  v.  Menill,  150  Man.  1,  22 
K.  E.  49 ;  Kelley  v.  Kellejr,  161  Maes.  Ill ;  Baehanan  t.  Hnbbaid,  119  Ind. 
187,  21  N.  E.  588,  589 ;  Honghtaling  u.  Ball,  19  Mo.  84,  69  Am.  Dec.  881. 

•  Buchanan  v.  Hnbbaid,  119  Ind.  187,  21  N.  E.  588,  589 ;  Brown  v. 
Wright,  68  Ark.  20,  22  S.  W.  1022 ;  Flagg  v.  Baldwin,  88  N.  J.  Eq.  219,  48 
Am.  Rep.  808,  810 ;  Gamer  v.  Wright,  52  Aik.  886,  12  8.  W.  785 ;  Feet  v. 
Hatcher,  112  Ahu  514,  21  So.  711,  712;  DsTiion  v.  QlbKm,  5  G  C.  A.  648^ 
56Fed.44S. 
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thereon  simply  falls  to  the  ground.     To  this  strietlj  logical 
yiew  some  of  the  ooorts  have  subscribed.^ 

Bat  it  must  be  conoeded  that  the  decided  trend  of  the  Ameri- 
can  decisions  is  towards  the  presumption,  in  the  absence  of  con- 
trary evidence,  that  the  foreign  law  under  which  either  party 
claims  is  identical  with  the  lex  fori.* 

«  Atchison,  etc  R.  R.  Co.  ».  6ett0»  10  Cola  481, 15  Pkc  821 ;  Whitfoid 
V  Pftnama  R.  R.  Co.,  88  N.  Y.  486,  488 ;  Leonard  v.  Nat.  Co^  84  N.  Y.  48, 
88 ;  Thompson  v.  Ketcham,  8  Johns.  (K.  Y.)  188  ;  Mnrphy  v.  OoUina,  121 
Haas.  8 ;  KeUey  v.  Kelley,  181  ICaai.  Ill,  114  ;  HooghtaUng  v.  Ball,  19  Ma 
84,  69  Am.  Dec.  881.  See  Story,  Confl.  L.  f  887,  note  (aX  Bat  eren  in 
States  whoae  laws  are  not  baaed  npon  the  common  law,  It  may  he  preaomed 
without  actual  proof  that  iiguriea  for  which  an  inherent  aenae  of  joatice  de- 
mands that  redreaa  should  be  giren,  such  as  ordinary  breaches  of  oontraet^ 
deprivatioDa  of  liberty  without  authority,  physical  iiguriea  caoaed  by  mail- 
doua  attacks  or  negligent  omivions,  eta,  will  be  actionable,  or  at  least  will 
be  recognized  as  wrongs,  in  the  State  where  the  act  ia  dona  See  Whitf<«d  v. 
Panama  B.  R.  Co^  28  N.  Y.  486,  488 ;  W.  U.  TeL  Ca  v.  Phillips,  2  Tez.  (St. 
App.  808,  21  8.  W.  888,  841.    See  Machado  v.  Fontea,  2  L.  R.  Q.  B.  D.  281. 

*  Davison  v.  Gibson,  6  C.  C.  A.  648,  68  Fed.  448  ;  Sandidge  v.  Hunt,  40 
La.  Ann.  788,  6  Sa  66;  Allen  v.  AUen,  8  Bob.  (La.)  104,  89  Am.  Dea  668; 
Kuenzi  v,  ElTcn,  14  Ia  Ann.  891,  74  Am.  Dea  484;  Shattnck  v.  Chandler, 
40  Kan.  618,  20  Pte.  226 ;  Ma  Paa  R.  B.  Ca  v.  Sharitt,  48  Kan.  876, 19 
Am.  St.  Bep.  148 ;  Haggin  v.  Haggin,  86  Keb.  876,  68  N.  W.  209 ;  Brown  v. 
Wright,  68  Ark.  20,  22  S.  W.  1022 ;  Bath  Gaa  Light  Ca  o.  Claff^,  161  K.  Y. 
24,  46  N.  £.  890 ;  American  Oak  Leather  Co.  v.  Bank,  9  Utah,  818,  88  Paa 
248;  Gist  o.  TeL  Co.,  46  8.  C.  844,  28  8.  £.  148  ;  James  v.  Jamea,  81  Tex. 
878,  18  8.  W.  1087;  Kennebrew  v.  Machine  Co.,  108  AU.  877, 17  So.  646 ; 
Peet  V.  Hatcher,  112  Ak.  614,  21  So.  711,  712.  A  few  <^  the  cases  hold  that 
in  such  case  the  proper  foreign  law  is  iub§tituied  by  the  lex  fori,  on  the  ground 
that  the  laws  of  a  country  to  which  a  party  appeals  for  redress  furnish  prima 
fad^  the  rule  of  decision.  See  Monroe  v.  Douglas,  6  N.  Y.  447;  Carpenter  a 
B.R.  Ca,  72  Ma  888,  89  Am.  Bep.  840,  841 ;  Buchanan  v.  Hubbard,  119 
Ind.  187,  21  K.  E.  688^  689.  This  is  only  true  so  long  aa  the  tranaaction  ia 
presumed  to  be  a  purely  domestic  one,  as  it  will  be  until  a  foreign  element 
la  shown  to  exist.  Bnt  as  aoon  aa  a  foreign  element  in  the  tranaaction 
is  prored,  the  "  proper  law "  becomea  applicable^  and  the  lex  fori  ceaaea  to 
apply.  After  proof  of  such  foreign  element,  the  lex  fori  will  govern,  if  at 
all,  not  by  way  o(  suidUuiitm  for  the  *' proper  law,"  but  because  the  proper 
law  will  be  presumed  to  be  identical  with  the  lex  fori  It  ia  not  the  "lex 
fori**  (in  ita  technical  aenae)  that  ia  enforced,  but  the  "proper  law"  pre- 
suned  to  be  the  same  aa  the  lex  fori.  It  ia  a  ease  of  identic  or  aimi]ari^« 
rather  than  of  substitution. 


§  214         PRBSUHPTIONS  AS  TO  FOREIGN  LAWS.  58$ 

The  tnie  basis  of  this  presumption,  as  a  rale  of  law  (if  it  is  to 
be  considered  as  sound),  is  to  be  found  in  the  unwillingness  of 
the  courts  to  deny  relief  to  litigants  coming  before  thenii  merely 
for  want  of  a  law  to  administer.  Certainly  the  great  weight  of 
authority  is  in  &yor  of  the  rule.  Nor  is  it  in  most  instances 
apt  to  work  any  material  injustice,  since  a  failure  of  both  parties 
to  present  to  the  court  any  evidence  of  the  proper  foreign  law 
may  reasonably  justify  the  court  in  presuming  that  neither 
party  finds  anything  there  which  would  place  him  in  a  position 
more  adyantageous  than  he  occupies  under  the  lex  fori,  or  which 
would  place  his  adyersary  in  a  less  adyantageous  position.  It 
is  not  unfair  to  presume  therefore,  whateyer  the  real  differ* 
ences  may  be  between  the  '^proper  law"  and  the  lex  fori, 
that  for  the  purposes  of  the  case  in  hand  neither  party  can  be 
injured  by  the  presumption  that  the  two  laws  are  similar. 


INDEX. 


ilBANDONMEKT, 

of  domicil  of  choice,  eflbol  of;  (NMMK. 
of  huilNuid  by  wife,  effect  of,  npoo  wife's  dmokSk,  48L 
of  wife  bj  hatband,  eflbct  o(  upon  wile'i  domicil,  47,  SL 
ACCEPTANCE, 

of  bill  of  exchange^ 

oUigationt  impoeed  by,  188. 
titui  of,  161 

▼oid,  if  Dot  in  writing,  178. 
of  offer,  titni  of  contract  at  place  of,  167* 
ACCEPTOR  OF  BILL  OF  EXCHANGE.    (See  Aocwnjonm^ 
ACCESSARIES,  titne  of  crime  of,  204.    (See  CniXM.) 
i^CCOMMODATION  INDORSERS.    (See  ImKNMSie.) 
regarded  as  joint  makers,  182. 
situs  of  contract  of,  166. 
ACCUMULATIONS,  Uws  imhibiting,  70, 144. 
ACKNOWLEDGMENT  OF  CLAIM,  effect  of,  upon  ttiOiile  of  limlt» 

tion,  210. 
ACTIONS,  206-211.    (SIm  Rbmsdt.) 

for  death  by  wrongf ol  act,  12&-203L    (See  Dbatr.) 
local  or  transitory,  102. 
ACTS,  law  goTeming,  depends  npon  whether  they  are  Tolnntaiy  or  invol- 

nntary,  17. 
ADMINISTRATION,  102-113. 
a  proceeding  in  rem,  104. 
ancillary  or  aoziliaiy,  118. 

appointment  and  qnaliilcation  of  representatiTe,  106w 
contribntion  between  heirs  or  deTisees,  112. 
distribniion  ol  residaum,  180-160.    (See  Suooxseiov ;  WiiAt.) 
exoneration  of  realty  ont  of  pewenalty,  and  eice  imtm,  IVL 
marshalling  of  assets,  110. 
order  of  payment  of  decedent's  debts,  110. 
powers  of  representative  over  assets,  106. 
assets  abroad,  106l 

asseto  transiently  within  State  of  appofaitnient,  106. 
snbseqoently  removed  to  foreign  State,  106. 
in  foreign  State  removed  to  State  of  appointment^  1061 
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ADMINISTRATION, — eantmited. 

powert  of  represeoUtiTe  OT«r  Mfets, 

duty  of  repreftentatiTe  to  ooUeot  foreign  daUni,  108. 

Judgment  by  or  againel  one  repretentAtiTe,  elfeet  o(  m  to  aif 

other,  107. 
eitoe  of  debte  for  pnrpoee  of,  106, 124. 
trantfer  of  asaeU  in  ooiuee  of, 
chfttteis,  106, 124. 
choees  in  action,  106, 124. 
land,  106. 

negotiable  secnritiee,  124. 
rights  of  creditor  against  decedent's  land.  111. 
sniu  by  and  against  personal  representatiTes,  107. 
suits  by  represenutiTe  for  tortious  death,  106.    {Sm  Dsath.) 
▼oiuntary  payment  of  debt  to  foreign  representatiTe,  109. 
ADBflNISTRATOB,  powers  and  dudes  of  foreign,  102-lia    (5m  Amtoh 

ISTRATION.) 

ADMISSIBILITY  OF  EVIDENCE,  208. 

of  parol  oTldenoe  to  explain  indorser's  contf«ot»  188^  908i 
ADOPTION, 

decree  of,  iii  ^efl^  86. 

analogous  to  decree  of  dlTorce,  101. 

effect  of,  upon  infant's  domicil,  84, 44. 

entitles  infant  to  inherit,  when,  12. 

status  of,  101. 
ADULTERT,  capaci^  to  remarry  of  guilty  party  to  diroroe  for,  78^  74. 
ADVERSE  POSSESSION  OF  CHATTELS,  effect  of,  2ia 
AFFINIT7,  effect  of,  upon  marriage,  9,  78,  76. 
AGE  OF  MAJORITT,  Uw  detennining^  71. 
AGENTS.    (SwMASTBn.) 

contracts  by,  situs  of,  168. 

Implied  authority  of,  168. 

partners  as,  168, 181. 

subsequent  ratification  of  acts  of,  128;  168. 

torts  of,  106. 
ALIMONY,  decree  for,  inpemmam,  06. 
ALTERATION  OF  CONTRACT,  effect  of,  100. 
AMBASSADOR,  domicU  of,  20. 
ANCILLARY  administratioo,  118.    {See  AincmtTBAmMr.) 

guardUnsbip,  114-116.    (See  Gvaedlut.) 

receiTershlp,  117-118. 
ANIMALS,  torts  by,  106. 
ANIMUS  MANENDI, 

an  essential  element  of  domidl,  60, 6^  68. 

change  of  mind  m  tfinsre,  68. 

commencement  of,  62. 

death  m  iiinere,  62. 
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ANIMUS  MANENDI,— eoitftfitie<l. 
dormtion  of,  03. 
eTidenoe  of,  64. 
infutwro  not  sofBcieiili  62. 

mast  Quite  with  prewnce,  to  create  domlell  of  eholoe^  fiO,  6S^  tt. 
preeumptloos  as  to,  64« 

arimng  firom  mere  presence,  64. 

retention  of  last  domicile  64. 
what,  sofllcient,  61. 

ANTB  NUPTIAL  8ETTLE1C£NT» 
with  respect  to  land,  80. 
with  respect  to  personalty,  82. 

APPEARANCE  OF  DEFENDANT, 

necessary  for  judgments  in  pertMiam,  85-60. 

not  necessary  for  Judgments  t»  rem^  8&-86. 

sufficiency  of^  law  determining,  207. 
APPOINTMENT, 

of  administmton,  106.    {See  ADMiiriaTBATiOH.) 

of  ezecators,  106.    (See  Administbatiov.) 

of  goardians,  114-116.    (See  GuAKDLur.) 

of  receiTen,  117-118. 

wills  under  power  of^  160l 

APPRENTICE,  domieil  of,  87. 

ARREST, 

fi>r  crimes,  208-204.    {See  Crum.) 
in  ciTil  cases,  207. 

ASSAULT,  204.    (5«0  Ckimes.) 

ASSENT  TO  CONTRACT,  Uw  gOTeming,  161,  20a 

ASSETS, 

administration  o(  102-118.    (See  AsmmvnuLncm.) 

exoneration  of,  112L 

land,  as.  111. 

kgal  or  equitable,  110. 

manhalling  of,  llOi 

real  or  personal,  llOi 
ASSIGNEE, 

of  chose  in  action  may  sue  in  bb  own  name,  when,  166^  906L 

for  benefit  of  creditors,  title  of,  188-186.    ( See  Assionmbiit.) 

in  bankruptcy,  title  of,  187-188.    (See  AasiGirKaHT.) 
ASSIGNMENT, 

of  bill  or  note^  right  of  maker  or  acceptor  to  plead  inTulidi^  ci,  12^ 
182. 

ol  debt»  right  of  assignee  to  sue  in  his  own  nams^  166^  206i 
situs  of  debt,  for  purpose  of;  122L  ^ 

of  flmd,  bill  or  check  operating  as,  181. 

of  insurance  policy,  166. 

ofland,  11-12.    (^  iMkOTABLis.) 
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of  penooalty,  127-160. 

alMolate  oooTejanoet  and  tales,  12&-180t 
as  between  the  parties,  128. 
as  to  credHon,  129. 
sales,  reserTing  title  in  vendor,  180L 
chattel  mortgages,  182. 
donations  mortis  camta,  181. 
Ibr  benefit  of  creditors,  18^-186. 
In  case  of  land,  11. 
in  case  of  penonaltj,  188-18& 
firaad  per  m,  186. 
preference  of  creditars,  186. 
recordation  of,  186. 
snbseqnent  removal  of  propertj,  Itt 
what  creditors  maj  attack,  184. 
In  bankmptcj  or  insolvencj,  187-188. 

distingnished  from  Tolnntaiy,  how,  187. 
given  no  exterritorial  effect,  187 
otherwise  in  England,  187. 
what  creditors  may  attack,  188. 
iransfers  by  marriage,  188. 
transfers  by  succession,  189-141.    {Stie  SvooBSglov.) 

transfers  by  wiU.  142-160.    (5s«  Wills.) 

ASSUMFTION  OF  BISK,  doctrine  of,  in  dangerous  employmeafti,  197. 
ATTACHMENT, 

by  creditors,  of  personalty  transferred,  129, 184, 188. 
exemptions  from,  126^  209. 
Issuance  of,  to  be  controlled  by  lex  fbri,  18QL 
situs  of  debt  fat  purpose  of,  126. 

B. 

BANKRUPTCY, 

assignment  in,  187-188. 

distinguished  from  voluntary  sssignment,  how,  187« 
given  no  exterritorial  effect,  in  United  States,  187« 
otlierwlse  in  England,  187. 
what  creditors  may  attack,  188. 
discharge  in,  effect  of,  upon  contracts,  191. 
BANNS,  omission  ^  In  celebiating  marriage^  77* 
KASTARD, 

domidl  of;  88, 42L 
constructive,  42. 
original,  88. 
legitimation  of,  97-100.    {See  Lboituiaot.) 
right  of,  to  succeed  to  personalty,  140. 
subsequently  legitimated,  domicil  of,  48. 
snbesquently  legitimated,  right  of.  to  sucoeed  to  propettji  12^ 
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BIQAMOUS  MABBIAQES,  74,  76. 

BILL  OF  EXCHANOB.    (8^  Nmotiablb  IvsTBUMurtt.) 

BILL  OF  LADING.    {See  OwTm^cn.) 
AMent  to,  161,  206. 
place  of  performaiice  of,  lOOi 
Talidi^  of  ezemptioiit  in,  169. 

BOND.    {See  Coittbaots.) 

effSect  of,  as  merging  prior  indebtedneft,  16Q. 
interett  npon,  184. 
Bita«  of,  168. 

BOTTOMRY  BOND.andiori^  ofshipouwtertoMieeiite^lML 
BURDBN  OF  PROOF, 

at  to  change  of  doraidl,  29, 64. 

as  to  foreign  laws,  214. 

as  to  negligence,  197. 

BUSINBSS  CAPACITT,  Uw  goTtniiog,  7L 


C. 

CAPACITT, 

a  pastire,  not  an  active,  element,  69. 

a  Btotnt,  69. 

as  relating  to  Tolnntaij  or  inTolontary  traneactloiia,  60L 

for  bniinoM  in  general,  71. 

married  woman,  as  tmstee,  71. 

period  of  infancy,  71. 

period  of  wardship,  71. 

settlements  of  guardian  with  ward,  71* 
to  assign  insurance  policy,  166. 
to  contract,  72, 171. 

in  case  tf  faiihnt,  72. 

in  case  of  married  woman,  72, 166. 
to  make  a  will  of  lands,  12, 160. 
to  make  a  wiH  of  personal^  generally,  70, 144. 

under  poorer  of  appointment,  160. 
to  marry,  78. 

eonsanguinity  or  affinity,  78,  76. 

guilty  party  to  dirorce  prohibited  to  remarry,  78, 74 

miscegenation,  78. 

polygamous  marriages,  76. 
to  succeed  to  decedent's  estate, 

as  derisee  or  legatee,  12, 70, 144. 

as  heir  or  dtotributee,  12, 140. 

CARRIEB, 

contract  of,  160, 169.    {See  Bf  ll  ot  Ladimo  ;  CoimucTt.) 
OTidenoe  of  assent  to  bill  of  lading,  161, 206. 
exemption  of,  iWNn  liabOi^  as  biturer,  169. 
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GABBIER,— < 

•zempUon  of,  from  liability  for  negiigeiioe,  160. 
liability  of,  for  malidooa  acts  of  serTants,  107. 
liabUi^  of,  for  torU,  196-202.    {See  Tokts.) 
•leepiog  car  company,  liable  as,  107. 

CELEBRATION, 

of  contracts  generally,  law  goTeming,  167-171    {Set  CSohtb^ots.) 

of  marriage,  law  goreming,  77, 172. 
CEREMONIES, 

for  contracts  generally,  law  goTeming,  17^174. 

for  marriage  contract,  law  goTcming,  77, 172. 

for  wills,  law  goTeming,  143. 

CHAMPERTOUS  CONTRACTS,  raUdity  of,  168, 176^  m. 
CHARITABLE  TRUSTS,  raUdi^  of,  70,  lii. 
CHATTELS.    {See  Motablbs.) 
CHECK,  operation  of,  as  assignment  of  Amd,  181. 

CHILD, 

adoption  of,  101.    {See  Adoptiov.) 
decree  for  custody  of,  in  rem,  06. 
doroicil  of,  81-46.    {See  Domioil.) 
gnardianship  of.  40-41,  71, 114-116.    (See  Guabdiav.) 
legitima<7  of,  07-08. 

legitimation  of,  12,  88, 43, 07-100.    {See  Lboitucaot.) 
relation  of  parent  and,  a  doable  statos,  07. 
rights  and  duties  of  parents  towards,  88. 
CHOICE,  domicil  of.  66-66.    {See  Domioil.) 
CHOSE  IN  ACTION.    (SeeBrnm.) 
CITATION.    {See  Pbocbss.) 
CITIZENS, 

of  fomm,  lex  fori  snbstitnted  in  favor  o( 

in  case  of  executory  contracts,  when,  7-8, 72,  VSSL 
in  case  of  executed  transfers  of  personalty, 
absolute  couTeyances,  120. 
administratipn.  102-118.    {See  ADMiiriSTBAnov^ 
assignments  for  benefit  of  crediton,  184-18& 
assignments  in  bankruptcy,  188. 
chattel  mortgages,  138. 
guardians,  114-116. 
marital  rights,  80-82. 
recelTers.  117-110. 
succession,  140. 
in  case  of  status, 
adoption,  101. 
capacity,  70-74. 

diToroe,  80-04.    (See  Dnrraoa.) 
legitimacy,  08-100. 
marriage,  78-74. 
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CITIZKNB^ — etmtbtmd. 

of  other  States,  lex  fori  tnbstttttted  In  fiiTor  o( 
in  cue  of  administimtion,  102-113. 
in  case  of  aseignmenU  in  bankraptc/f  188w 
in  case  of  receireriy  117-119. 
CITIZENSHIP, 

distinguished  from  domicil,  SI, 
how  in  United  Stales,  21. 

domiuil  inferred  from,  when,  W, 
COLLISION, 

interpretation  of  insurance  policy  excepting  loseee  arisiDg  from,  IM. 

of  ships  upon  high  seas,  Uw  gOTeming,  19& 
COMITY,  hasis  of  prirate  international  law,  4. 
COMMON  CARRIER.    (^esCAnniBB.) 
COMMON  LAW  OF  ANOTHER  8TATB. 

presumptions  as  to,  214. 

proof  of,  218. 
COMMUNITY  OF  PROPERTY,  80-82L 
COMPARATIVE  NEGLIGENCE,  197. 
COMPENSATORY  DAMAGES,  10, 198. 
COMPETENCY.    {See  Capaoitt). 

of  parol  OTidenoe  to  explain  indorser's  oontraeti  188, 90S, 

of  witnesses,  generally,  208. 

of  witness,  conricted  of  crime  abroad,  10. 
CONSANGUINITY,  effect  of,  upon  marriage,  0,  78,  76b 
CONSIDERATION, 

antecedent  indebtedness  a,  170, 188. 

executed,  177. 

executory,  176. 

fiiUure  of,  effect  of,  upon  contract,  177. 

for  conTeyanoe  or  mortgage  of  land,  11.' 

for  promise,  situs  of,  154-156, 161-102, 176-170. 

gaming,  161, 176^  178. 

law  of  place  of,  goTems  ralidity  of  contract,  when,  11, 176-1791 

legality  of,  178*170.  \ 

malum  in  se,  or  contra  bonoe  moreen  9, 162, 177* 

past  serrices,  as,  177. 

sale  of  liquor,  as,  161, 176, 178. 

sale  of  prohibited  articles,  I7a 

sale  or  hire  of  sUtss,  as,  177, 178. 

sufficien<*y  of,  177. 

usurious,  179. 

wagering,  161, 176, 17& 

wsnt  of,  177.  J 

CONSnRACY,  904.    (SeeCaiMMB.) 
CONSTRUCTION.    (5m  Iin»mFmii>ATnK.) 
CONSUI^  domicU  of,  20. 

i 
I 
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CONTRA  BONOS  MORES, 

foreign  Uw,  when  f ubttitutod  1^  lex  Ibri,  ^ 

Inoettaoiu  marriages,  9,  76. 
polygamooa  marriages,  0,  7& 
Sunday  contracts,  not,  9. 
TaUdlty  of  contract,  9, 162, 177. 

CONTRACTS, 

alteration  of,  190. 

champertons,  168,  176, 176. 

contra  bonat  mores,  9,  76, 162,  IT!.    {Set  GOHTBA  Bovos  IfbuMk) 

gaming,  161, 176, 178* 

Implied  from  work  done,  etc.,  161, 16ft. 

in  restraint  of  trade,  176. 

insurance,  166, 170, 176, 186.    {So$  Insubjlmcs  CoRBJLOn.) 

insurer's  liability  of  carrier,  qmalifled  bj,  169. 

interlineation  of,  190. 

interpretotion  of,  128, 180. 

marriage,  73,  77,  77-78.    (See  Marbiaoji.) 

merger  of,  hy  substituted  agreement,  189. 

negotiable  paper,  121-126, 164-166, 182-188;  811. 

nuptial,  touching  consort's  land,  80. 

touching  consort's  personalty,  82^ 
of  surety,  discharged  by  notice  to  sue,  181. 
to  conTey  land,  11,  72, 174. 
to  marry,  77. 
exeeuied, 

absolute  conTeyanoes  and  sales  of  land,  11-12» 
of  personalty,  128-180. 

as  between  the  parties,  128. 
as  to  third  persons,  129. 
assignments  for  benefit  of  creditors,  11, 18S-18& 
fraud  per  te,  186. 

personalty  subsequently  rsmoTed,  188» 
preferences  of  creditors,  186. 
recordation  of  assignments,  18& 
what  creditors  may  attack,  184 
donations  mortis  combo,  181. 
liens  upon  land,  12. 

upon  personalty,  182. 
marriage,  73,  77-78.    {See  Makuiab.) 
mortgages,  of  land,  11. 
of  personalty,  182. 
sales  of  chattels,  with  rsserratlon  of  tltfe,  18Ql 
saweatory, 

discharge  of.  187-191.    {See  Disobabob.) 
eridenoe  of  assent  to,  161,  208. 
Interpretation  of,  186. 
lex  fori  controls,  when,  6-10,  72-76^  Itt 
liability  upon,  transitory,  161. 
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CONTRACTS,  ^eontimud. 

obUgatton  of,  180-186. 

criterion  to  distinguish  remedy  from,  180^  206i 
gorerned  hy  "  law  in  minds  of  tbe  parties/'  18L 
gorerned  by  lex  solationis,  in  geoend,  181. 
in  case  of  oontnust  of  acceptor  or  maker,  183l 
la  case  of  oontract  of  drawer  or  indorser,  188k 
in  case  of  contract  to  pay  interest,  184. 
In  case  of  contracts  and  co?enants  toncliing  land|  188L 
•lias  of,  or  locus  contractus,  163-166. 
conflicting  riews  as  to,  163-160. 
locus  contractus  anaiyaed,  164-166. 
locus  celebrationis,  167-168. 
locus  considerationis,  161-162. 
locus  solutionis,  16^160. 
of  contract  to  pay  money  generaUy,  1681 
of  insurance  contract,  166. 
of  negotiable  instruments,  164-166i 
acceptor's  contract,  164. 
drawer's  contract,  166w 
indorser's  contract,  166. 
maker's  contract,  164. 
vidldity  of,  167-179. 

Told  in  the  making,  — lex  celebrationis,  167-174. 
capacity,  72, 171. 
entry  into,  prohibited,  168. 
exemptions  in  bHls  of  lading,  169. 
exemptions  in  insurance,  policies,  170l 
formal  Talidity  of,  172-174.  | 

marriage,  77, 172.    {See  Haxriaqm,)  \ 

on  unstamped  paper,  172. 
required  to  be  in  writing,  178-174. 
Toid  in  the  performance,  —  lex  solutionis,  176. 
Told  in  the  consideration,  —  lex  loci  considerationity  176-179L 
executed  consideration,  177. 
executory  consideration,  176. 
failure  of  consideration,  177. 
legality  of  consideration,  178-179. 
past  consideration,  177. 
sufiiciency  of  consideration,  177. 
'  usurious  consideration,  179. 
want  of  consideration,  177. 
CONTRIBUTION,  between  heirs  or  doTisees,  11& 
CONTRIBUTORY  NEGLIGENCE,  197. 
CONVERSION  OF  CHATTELS,  19& 

CONVEYANCE.    {See  AuiQWxmn  i  CovnAoni 
of  land,  11-18. 
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OONVETANCE, —eoHtinrnd. 
ofpenoiialtj,  12S-16a 

CORPORATION, 

domldl,  or  litw  of,  67. 

legatee,  right  of,  to  be  a»  70, 144. 

oflicer  of,  right  of,  to  oompeosation  for  eenrkei^  16L 

•tockholden  of,  tUtatory  UabiUtiee  of,  la 

CORRBSPONDBNCE,  situt  of  ooatnet  bj,  167-16a    (Sm  Oovtbaovs.) 

COSTS,  decree  for,  inpenonam,  06. 

COUNTER-CLAIM,  211. 

COVENANT, 

action  ot  npoo  oniealed  inetnunent,  SOS. 

in  oooTejaiioe  of  land,  IS,  1S6. 

of  Utle,  186. 

ranning  with  the  land,  186. 

to  relinquish  marital  righte  in  land,  174. 

COVBRTURB.    (Sm  BIlrkibd  Womah.) 

CREDIT,  to  be  giTen  foreign  judgmenU,  86, 8(M)4« 

CREDITORS, 

domeetic,  prelerred  to  foreign,  7-8. 

in  case  of  alMolnte  conTejance  of  chattele,  129. 
administration,  102-11& 
assignments  for  benefit  of  creditors,  184-186. 
assignments  in  bankruptc7»  188. 
chattel  mortgages,  132. 
goardiansliip,  114-116. 
marital  rights,  80-82. 
recelTershlp,  117-119. 
sales  of  chattels,  reeerring  title,  180. 
foreign,  npon  a  par  with  domestic, 
in  case  of  administration,  102-118. 
in  case  of  assignments  for  benefit  of  creditors,  186i 
in  case  of  assignments  in  bankrnptcj,  188. 
in  case  of  diattel  mortgages,  182. 
garnishments  by,  126, 126,  209. 

CRIMES, 

disabilities  resulting  fW>m,  not  recognised  abroad^  IQL 
extradition  for,  204. 
local,  not  transitory,  208. 

may  be  made  transitoiy,  when,  208. 
situs  of,  294. 

accessaries,  201 

adultery,  74. 

agency  set  in  motion,  taking  effect  hi  another  State,  991 

agents,  204. 

assault,  201' 

bigamy,  74. 
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CBIIfES, — eomUnued. 
situB  of, 

oonspiracj,  204. 

fake  pretenses,  204. 

forgery,  204. 

fomicaUoD,  74. 

homicide,  204. 

Urcenji  where  goods  are  brought  hito  another  State,  304. 

lewdness,  74. 

robbery,  where  goods  are  brought  into  another  Stat^  904. 

CURTESY,  of  husband,  12,  80. 
CUSTODY  OF  CHILDREN, 
decree  for,  in  rem,  96. 
guardian's  right  to,  116. 

D. 

DAMAGES, 

elements  entering  into  estimate  of,  206. 
interest  bj  way  of,  208.    (See  Intbrbst.) 
limits  placed  upon,  in  general,  100. 
limits  upon,  in  actions  for  tordous  death,  208. 
seTeral  kinds  of,  198. 

oompensatoiy,  10, 198. 
penal,  10, 198.  • 
punitiTe,  198. 
DANGEROUS  EBfPLOYMENT,  assumption  of  risk  in,  197. 
DAYS  OF  GRACE,  182. 
DEATH  BY  WRONGFUL  ACT, 
action  for,  by  representatiye,  108. 

action  for,  where  ii^ury  occurs  in  one  State,  and  death  in  another,  19& 
action  for,  in  general,  199-202. 
lex  delicti  controls,  200-202. 
limit  of  damages,  202. 
modem  tendency  to  liberality,  200. 
proper  plaintiff,  108,  201. 
time  within  which,  to  be  brought,  202,  210. 
DEBTS, 

effect  of  payment  of,  to  foreign  reprssentatiTe,  100. 
order  of  payment  of,  in  administration,  110. 
situs  of,  106,  121-126. 

actual,  with  debtor,  121-126. 
constructiTe,  or  legal,  with  creditor,  121-124. 
at  creditor's  actual  situs,  when,  121-124. 
at  creditor's  legal  situs,  or  domicil,  when,  121-124. 
for  purpose  of  administration,  124. 
for  purpose  of  attachment  and  garnishment,  126. 
for  purpose  of  taxation,  123. 
for  purpose  of  roluntary  transfer,  106,  122l 

36 
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DECEDENT,  adminUtration  of  aisets  of;  102-lia.    (5m  AoMiiriBT&ATioir ; 

SUOCBSSION.) 

DECISIONS, 

M  eTidence  of  foreign  Uwb,  218. 
yalue  of,  as  authority,  16. 
DECLARATIONS,  as  evidence  of  domicU,  64. 
DECREES.    (5m  Jddombmts.) 

disiin6tion  between,  in  rem  and  in  penonam,  85-86. 
ex-territorial  effect  of,  86-96. 
for  alimony,  96. 
for  costs,  95. 

for  custody  of  infants,  96. 
for  divorce,  87-94.    {See  DivoacB.) 
interest  upon,  184. 
priorities  of  foreign,  86. 
statute  of  limitations  applicable  to  foreign,  86. 
DEEDS, 

assignment,  11,  183-185.    {See  AsaiaifXBirT.) 
conveyance  of  chattels,  128-182. 
absolute  transfer  of,  128-180. 
chattel  mortgage,  182. 
sale,  reserving  title,  180. 
conveyance  of  lands,  11-12. 
consideration  for,  11. 
covenants  in,  12. 
interpretation  of,  12. 
validity  of,  12. 
DELIVERY,  PLACE  OF,  the  locus  celebrationis  of  bonds,  notes,  etc,  157 

163,  164. 
DESCENT, 
of  land,  12. 

adopted  child  as  heir,  12. 
bastard,  subsequently  legitimated,  as  heir,  12. 
heirs,  who  to  be,  12. 
shares  of  parceners,  12. 
of  personalty,  139-141.     {See  Succbmioh.) 
DESERTION, 

husband's,  gives  wife  right  to  choose  her  own  domicil,  47. 

effect  of,  upon  her  domicil,  where  husband  seeks  divorce,  5L 
wife's,  leaves  her  domicil  with  husband's,  48. 
DEVISE, 

capacity  to,  12, 18. 
capacity  to  receive,  12. 
interpretation  of,  12,  145. 
trusts  in,  12,  70, 144. 
validity  of,  12,  la 
DIRECTORS  OF  CORPORATIONS, 
UabiliUes  of,  10. 
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DIBECTORS  OF  CORPORATIONS,— con^mued 
right  of,  to  compensation  for  senrices  rendered,  161. 

DISABILITY.    (See  Capacity.) 

domicil  of  penoni  under,  31--65.    (See  Domicil.) 
of  guilty  party  to  divorce  to  re-nmrry,  penal,  10, 74. 
of  penal  nature,  not  recognized  abroad,  10. 

DISCHARGE  OF  CONTRACTS,  187-191. 
by  operation  of  law,  in  general,  190. 

alteration  or  interlineation,  190. 

drawer's  or  indorser's,  183, 190. 

sureties,  181, 190. 
by  performance,  188. 
by  substituted  agreement,  180. 

merger,  189. 

release,  189. 
by  tender,  188. 
in  bankruptcy,  or  insolvency,  191. 

DISHONOR,  notice  of,  to  bind  drawer  or  indorser,  188, 19a 

DISTRIBUTION, 

of  bankrupt's  assets,  137-188. 

of  decedent's  assets,  102-118,  139-160.    (See  ADMiiriSTBATioir ;  Sua 
cession;  Wills.) 

DIVORCE, 

domicil  of  wife  for  purpose  of,  28,  48,  60-62. 
can  she  have  more  than  one,  28. 
deserted  wife  may  choose  her  own  domicil,  47. 
deserting  wife  domiciled  with  husband  for  purpose  of,  48|,  6L 
domicil  of  wife  seeking,  60. 
domicil  of  wife,  whose  husband  seeks,  61. 
effect  of,  upon  marital  rights,  12. 
effect  of,  upon  wife's  domicil,  62. 
a  mensa,  62. 
a  vinculo^  62. 
invalid,  62. 
effect  of  foreign,  84-90. 
alimony,  96. 
costs,  96. 

custody  of  minor  children,  96. 
jurisdiction  to  decree,  dependent  on  domicil,  89-04 
both  parties  domiciled  in  State  of,  80. 
duration  of  residence,  immaterial,  90. 
neither  party  domiciled  there,  90. 
only  one  party  domiciled  there,  91-04. 
recital  of,  effect  of,  89. 
proceedings  for,  quasi  in  rem,  87. 
ret  in  proceedings  for,  88. 
fhrad  in  proourement  of,  vitiates  decree.  80. 
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DI VOBCE, — ooiUmved. 

groanda  for,  law  gorerning,  78,  84. 

goiltj  party  to,  prohibited  to  remanjr,  10, 78, 74. 

DOBCICIL, 

abandonment  of,  65-6d. 

area  of,  24. 

burden  of  proof  Uraching  change  of,  29. 

definition  of,  28. 

distingoished  firom  citixenahip  or  nationaiitj,  21. 

distinction  how  iar  recognhsed  in  United  States,  21* 
distinguished  from  residence,  20. 

ambassadors,  20. 

consuls,  20. 

students,  20. 
eflbct  of  change  of,  upon  interpretation  of  will,  148^  186^ 
general  rules  touchiog,  27-80. 

no  person  without  a,  27. 

only  one,  at  a  time,  28. 

persons  9m  juri»  may  change,  at  will,  80l 

retained  until  another  is  gained,  20. 
giTes  jurisdiction  for  diTorce,  84, 89-04. 
law  of.    (Sm  Lnx  Domigiui.) 
matrimonial,  no  such  thing  as,  81. 
national,  quasi-national,  and  municipal,  19. 
of  apprentice,  87. 
of  corporations,  67. 

period  o(  for  purpose  of  dlroroe,  Immaterial,  OOi 
•OTeral  sorts  of,  81-64. 

oforiffin,  81-84. 

of  adopted  child,  84. 

of  bastard,  88. 

of  child  bom  legitimate,  82. 

of  foundling,  84. 

of  legitimated  chQd,  8a 

etmstmctioe,  85-56. 
of  idiots,  54. 
of  infants,  85-46. 
adopted  child,  44. 
bastard,  42. 

bastard  subsequently  legitimated,  48. 
emancipated  child,  45. 
legitimate  child,  87-41. 
father  aliTe,  87. 
father  dead,  mother  alire,  88. 
mother's  remarriage,  89. 
mother  and  fkther  both  dead,  40-41. 
power  of  guardian  orer,  41. 
of  hmatics,  55. 
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BOMICIL, — oofKtsiife<f . 
eonstmetivef 

of  married  woman,  46-68. 

generally  same  as  hosbaad's,  40. 
of  deserted  wife,  47. 
of  deserting  wife,  48. 
of  dirorced  wife,  62. 

of  wife  of  insane  or  incapacitated  husband,  49l 
of  wife  seeking  divorce,  60. 
of  wife  wliose  hnsband  seeiu  diroroe,  61. 
of  wife  whose  marriage  is  Toid  or  readable,  68L 
ffcAoibe,  66-66. 

actual  presence,  essential  to,  69-60. 

bat  not  residence,  60. 
ontiRtM  manendi,  essential  to»  60,  61-64. 
change  of  mind  in  itinsre,  di. 
commencement  of  animus,  68. 
death  ta  tte'jicrt ,  62. 
duration  of  the  intention,  68. 
•Tidence  of  the  intention,  64. 
circomstanoes,  64. 
declarations,  64. 
doable  residence,  64. 
presumptions,  64. 
mere  presence,  64. 
retention  of  last,  64. 
future  intent,  not  sui&cient,  62. 
mast  aocompanj  presence,  66,  62. 
wliat  animus  suifficient,  61-68. 
freedom  of  choice,  67-68. 

motives  for  selection  of,  immaterial,  SL 

of  exiles,  67. 

of  IngitiTes  from  Justice,  67. 

of  hiTalids,  68. 

of  prisoners,  67. 

of  refugeee,  67. 

DONATION  MORTIS  CAUSA,  18L 

DOWER  OF  WIFE, 

goTemed  by  lex  situs,  12,  80. 
Jointure,  a  bar  to,  when,  147. 

DRAFT.    (Sm  Nsootiablb  iNSTBumim.) 
operation  of,  as  assignment  of  ftind,  181. 

DRAWER  OF  BILLb    (S00  NaoonABui  IvaTBuiavTS.) 
discharge  of,  188, 100. 
notice  of  dishonor,  etc.,  188b 
obh'gatioos  of,  188. 
situs  of  contract  of,  166. 

DUE  PROCESS  OF  LAW,  in  Judicial  proooedings,  86-86^ 
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ELECTION, 

of  widow  to  take  Jointure  or  dower,  147. 

to  take  under  a  will,  146, 147. 
EMANCIPATION,  effect  of,  upon  Infanf •  dcwiicil,  4& 
^  EMPLOYER'S  LIABILITY, 

for  negligence  of  serTantt,  195-197. 

for  torto  by  fellow-servantB,  169, 197. 

risk  assumed  by  serTant,  when,  197. 
EQUITABLE  CONVERSION,  13. 
EVASION  OF  PROPER  LAW,  9,  77, 169. 

EVIDENCE, 

admissibUity  of,  208. 

burden  of  proof,  to  establish  change  of  doiiiicil»  29l 

of  animus  manendi^  to  create  domicil,  64. 

of  assent  to  contract,  161,  208. 

of  foreign  laws,  213-214. 

of  lex  loci  delicti,  m  case  of  torts,  193. 

of  presence,  to  create  domicil,  60. 

parol,  to  explain  indorser's  contract,  183^  20& 

presumptions,  177, 197,  208. 

conclusi?e,  177,  208. 

jn-ima  facie,  177,  197,  20a 
stamped  contracts,  172,  210. 
sUtute  of  frauds,  173-174,  210. 
EXCEPTIONS  TO  OPERATION  OF  FOREIGN  LAWS,  6-lS. 
foreign  law  cmitra  bonos  mores,  9,  75,  152. 
foreign  law  penal,  10,  74, 152,  194. 
immovable  property,  11-18. 

iujustice  or  detriment  to  people  of  forum,  7-8.    {^  Cbbditobs.) 
interests  or  policy  of  forum  contraTened  by  foreign  law,  6, 185, 187-188L 
operation  of,  with  respect  to 

administration,  102-113.    {See  AoxiRUTEiLTioir.) 

adoption,  101. 

assignments  for  benefit  of  creditors,  135. 

assignments  in  bankruptcy,  138. 

capacity,  71-75. 

chattel  mortgages,  132. 

oouTeyances  of  personalty,  129. 

distribution  of  decedent's  estate,  189-14L 

executed  sales  of  chattels,  129. 
with  reservation  of  title,  180. 

executory  contracts,  6-10, 72-76, 152. 

guardianship,  114-116. 

legitimation,  97-100. 

marital  lighU,  80-82. 
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EXCEPTIONS  TO  OPERATION  OF  FOREIGN  LAW8^^ emtumed. 
operation  of,  with  respect  to 
marriage,  73. 
leceiTersiiip,  117-119. 
torts,  194-197. 

EXCHANGE,  RATE  OF,  on  foreign  contracts,  186. 

EXECUTOR,  powers  and  duties  of  foreign,  102-118L    {See  Amunnnk- 

txoh). 
EXEMPTION, 

from  liability  in  bills  of  lading,  169. 
from  liability  in  insurance  contracts,  170. 
of  property  from  attaciiment,  etc.,  126,  209. 
injunction  against  foreign  garnishment,  299. 
judgment  decreeing,  how  far  recognised  elsewhere^  200. 
when  part  of  obligation,  209. 
when  part  of  remedy,  209. 

EXILES,  domicil  of,  67. 

EXONERATION  of  decedent's  land  out  of  personalty,  and  rnce  Mrsa,119L 

EXTRADITION  OF  CRIMINALS,  204. 

constructively  present  in  another  State,  and  there  bommitting  crimeb 
204. 
EXTRATERRITORIAL  EFFECT, 

of  administration,  102-113.    {See  ADMnrnTRATiON.) 

of  adoption,  101.    {See  Adoption.) 

of  assignment  for  benefit  of  creditors,  138-1.36.    {See  AssiomfSRT.) 

of  assignment  in  bankruptcy,  137-188.    (See  AssiONMSirT.) 

of  contracts.    {See  Coictraots.) 

of  conreyanoes,  11-12.  127-1.32. 

of  crimes,  203-204.     {See  Crimes.) 

of  divorce,  87-94.     {See  Pitorcr.) 

of  donation  mnrtt'e  eauaa^  181. 

of  intestacy,  139-141.    {See  Succrsston.) 

of  jud^nnents  and  decrees,  85-86.     {See  Judomxhts.) 

of  legitimstion,  97-100.     (Sfie  Lroitimaot.) 

of  msrriaire,  73,  77-78.     (See  Marriaor.) 

of  mortsrages,  11-12, 132. 

of  pensl  laws.  10. 

of  torts,  192-202.    f  5m  Torts.) 

of  wills,  142-160.    ( See  Wills.  ) 


F. 

FALSE  IMPRISONMENT.  196. 

FALSE  PRETENSES,  204.    (5m  Crimss.) 

FATHER.     {See  Child.) 

by  adoption,  status  of,  101.    {See  ADomoir.) 
domicil  of  child,  same  as  that  of,  82,  87. 
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FATHER,  — conftmiMf. 

marrUge  or  acknowledgmeat  of»  as  legithnatiog  bastardy  97-lOQl 

relation  of  child  and,  a  doable  ttatoa,  97. 

righU  and  dutlet  of,  towarda  child,  83. 
FELLOW-SERVANTS,  torto  bj,  169, 197. 
FIDUCIARIES,  status  of,  1(»-118, 183-186,  m-lSa 

adminiitrators,  104-118.    {Se^  ADMiirMTRATioir.) 

assignees  for  benefit  of  creditors,  188-186.    (See  AasionEura.) 

assignees  in  bankruptcy,  187-188.    {See  AaaiavMaxT.) 

executors,  104-118.    {See  AoMnnsTBATioir.) 

guardians,  114-110.    {See  Qvardian.) 

receiTers,  117-118. 

FOREIGN  ADMINISTRATION.    {See  ABumanAXum.) 

FOREIGN  ADOPTION  LAWS.    {See  Ai>OFTioir.) 

FOREIGN  ASSIGNMENTa    {See  AaaioinuirTft.) 

FOREIGN  CONTRACTS.    {See  CovtwuLcn.) 

FOREIGN  CREDITORS.    {See  Cwkditobs.) 

FOREIGN  CRIMES.    (SmCxixu.) 

FOREIGN  GUARDIANS.    {See  Qvxvdijm.) 

FOREIGN  INDORSEES.    (5ee  Ihdobsbbs.) 

FOREIGN  JUDGMENT&    {See  Judomshts.) 

FOREIGN  LAWS, 

exceptions  to  operation  of.    {See  ExoxpTioini.) 
exterritorial  eflbct  of.    {See  Extratxrkitobial  EmMV.) 
pleading  and  proof  of,  212-214. 

FOREIGN  LEGITIMATION  LAWS.    {See  JjEamMAOT,) 

FOREIGN  MARRIAGES.    (^  Marrulob.) 

FOREIGN  RECEIVER&    {See  UmoKmas.) 

FOREIGN  STATUS.    {See  Status.) 

FOREIGN  SUCCESSION.    (5ee  Suoonsiov.) 

FOREIGN  TORTS.    {See  Tostb.) 

FOREIGN  WILLa    (iS^  Wills.) 

FORGERY,  204.  (iS^  Csms.) 

FORM, 

raliditj  of  contracts  in  point  of,  172-174. 
TalidiQr  of  marriages  in  point  of,  77, 172L 

FORUM,  law  of.    {See  Lbx  Fori.) 

FOUNDLING,  origfaial  domicU  of,  84. 

FRAUDS, 

effect  of^  upon  marriage,  78. 
effect  of,  in  procurement  of  foreign  diroroe,  88L 
per  ee,  in  asuignments  for  benefit  of  creditors,  186L 
statute  of,  173-174,  210.    {See  Statctr  or  Fravhs.) 

FREEDOM  OF  WILI» ewePtiilte domidl of  choio^ 67-» 
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FUGITIVE  FROM  JUSTICE, 
domicU  of,  67. 
extnulition  o(  204. 

FULL  FAITH  AND  CREDIT,  to  be  giTen  f  oi^gn  JodgiiMiito,  86, 89-M 
FUTURES,  ralidity  of  coatncto  nUUng  to,  176. 


G. 

GAMING  CONTRACTS,  161, 174, 17& 
GARNISHMENT, 

ezemptiont  in  case  of,  129, 200. 

foreign,  how  tu  reoogniied,  209. 

iiyunetion  against,  in  another  States  206L 

situs  of  debt  for  parpose  of,  125w 
GRACE,  DATS  OF,  182. 
GUARANTOR.    (iSsf  Svkxtibs.) 
GUARDIAN, 

capacity  of  ward  to  settle  with,  71* 

decree  appointing,  tii  rem,  96. 

effect  of  want  of  consent  of,  npon  ward's  marriage,  77* 

power  of,  to  cliange  ward's  domidl,  40-41. 

stotos  of,  114-116. 

with  respect  to  ward's  person,  116. 
with  respect  to  ward's  property,  116. 

GUILTT  PARTT  TO  DIVORCE,  prohibited  to  iMiany,  10,  78^  74 
a  decree  in  pentmanif  74. 
a  penal  disabUity,  10,  74. 
manriage  by,  78, 74. 

H. 

HEIRS, 

contribntion  among,  112. 

interpretation  of  the  term  In  oontraoti  and  wills,  146-144, 186ii 

who  are,  12L 

HERITABLE  BONDS,  112, 146. 

HIGH  SEAS, 

assignment  of  ship  upon,  120. 

collisions  upon,  196. 

oonTeyanoe  of  ship  upon,  120, 120. 

marriage  npon,  77. 

situs  of  cargo  of  ship  npon,  120. 

situs  of  ship  upon,  120, 129. 

torts  on  ships  upon,  196. 

HOLDER  FOR  VALUE,  of  negotiable  paper  whoit,182L 

HOME.    {See  Don ioil). 

HOMESTEAD.    (Sss  BzaMmov.) 
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HOMICIDE,  204.    (Ssa  Cbixm.) 
HOTCHPOT,  14a 
HUSBAND, 

authority  of,  over  wift,  70» 

curtesy  of,  12. 

distributiTe  ihare  of  wife  to  penoiudty  ci,  81,  18d»141«    (Sm  Suo 

GB88ION.) 

dower  of  wife  in  lands  of,  80. 

efl^ct  of  change  of  doniicil  of,  upon  wile's  domicQ,  28, 90, 4(M&    (^Sii 

DOMIOIL.) 

marital  rights  of  wife  in  property  of,  80-82. 
payment  to,  discharges  debt  to  wife,  when,  188. 
release  by,  discharges  debt  to  wi£B,  when,  I8& 
surety  for»  wife  as,  72. 


IDIOT,  domica  of,  54. 

ILLEGITIMATE  CHILD.    (iSee  Bastard  ;  LBairmAOT^ 

IMMORAL  CONTRACTS,  0,  76,  162, 177. 

IMMOVABLES, 

assets  in  hands  of  heir,  110-112. 

assignment  of,  for  benefit  of  creditors,  11, 188^ 

assignment  of,  in  bankruptcy,  187. 

charges  and  liens  upon,  12,  111. 

contract  to  oouTey,  11,  72,  174, 186. 

contribution  between  co-heirs,  112. 

conTeyance  of,  11-12. 

coTenants,  contained  in  deeds,  12, 174, 18a 

creditor's  right  to  subject  decedent's.  111. 

deeds  of,  validity  and  interpretation  of^  ll-12i 

descent  of,  12. 

adopted  children,  12. 

legitimated  children,  12. 
devises  of,  12,  18. 

interpretation  of,  12, 145-148. 

Yalidityof,  12,  70,80, 144. 
equitable  conversion,  18. 

exoneration  of,  out  of  personalty,  and  vies  vena,  11& 
guardian's  powers  over  ward's,  116. 
marital  riglits  in,  12,  80. 

effect  of  divorce  upon,  12. 
mortgage  of,  11. 

personal  representative's  rights  over,  lOflL 
torts  to,  local  or  transitory,  102, 196. 
what  are,  13. 

IMPEDIMENTS  TO  MARRIAGE,  78, 78. 
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IMPLIED  COMTRAGTS,  161, 168L 

IMPRISONMENT, 

e£fecfc  of.  upon  domieil,  67. 
when  belonging  to  remedy,  207. 

IN  rriNERE, 

effect  upon  domicil  of  change  of  intent,  62L 
effect  upon  domicil  of  death,  62. 
marital  rights  in  personalty  acqoired,  SI. 
situs  of  contract  made,  169. 

IN  TRANSITU.    (See  In  Itirbbb.) 

INCAPACITY.    {See  Capacity.) 

INCESTUOUS  MARRIAGES,  76. 

INDEFINITE  TRUSTS,  validity  of.  70. 144. 

INDOIiSER.    {See  Nbootiablb  Ihstruxbhts.) 
executed  contract  of.  166, 182. 

passes  title  to  indorsee,  how  far,  166. 188. 

Talidity  of.  166, 182. 
executor  or  administrator  as,  122, 124. 
executory  contract  of.  166. 

discharge  of,  183.  190. 

how  far  to  be  expUined  by  parol  eridenoe,  188,  9001 

interest  upon.  184. 

obligation  of,  18a 

validity  of.    {See  Coitbidbratiox.) 
for  accommodation, 

liability  of,  as  joint  maker,  182. 

situs  of  contract  of,  166u 
prior  indebtedness,  a  consideration  for  contraot  o(  ISBl 
situs  of  contract  of,  166. 

INFANT, 

action  against,  206. 

adoption  of.  12, 44,  86, 101.    {See  Adoptiov.) 

capacity  of, 

for  business  generally,  71. 

to  contract,  72. 

to  make  a  will,  12,  70. 144. 
domicil  of.  80-46.    (5m  Domicil.) 

guardian's  powers  and  duties  with  respect  to,  114-110.  {See  Guabdzav.) 
legitimacy  of.  97-100     (See  Lboitim act.) 
parents,  duty  of,  towards,  88. 
period  during  which  one  remalna  an,  71« 

INSANE  PERSON, 

domicil  of.  66. 

domicil  of  wife  of,  49. 
INSOLVENCY, 

assignment  in.  187-188.    {See  AssionnsiiT.) 

discharge  in,  eflbct  of,  upon  contract,  191. 
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INSOLVENCY, — conCinuec/. 

dUtribntioD  of  decedent's  aateU  in  case  of,  118b 
receivers  appointed,  in  case  of,  117-118. 

IN8UBANCB  CONTRACTS, 
assignment  of,  166. 
carrier's,  how  far  qualified  bj  contract  168L 

hy  notice,  169. 
conditions  and  exemptions  in,  170. 
failure  to  paj  premiums,  170. 
insurable  interest,  170. 
interpretation  of,  186. 
misrepresentations,  170. 
situs  of,  166. 
suicide  of  insured,  170. 
raUdity  of,  170. 
yaliditj  of  premium  notes  in  consideration  of,  176L 

INTBBEST, 

as  damages  for  fkflure  to  paj  at  maturi^,  208. 
obligation  to  pay,  in  general,  184. 

acceptor  or  maker,  184. 

drawer  or  indorser,  184. 

no  rate  of,  named,  after  matori^,  184. 

upon  coupon  notes,  184. 

upon  judgments,  184. 

upon  legacies,  113. 

upon  Talue  of  chattels  in  trorer,  206. 
usurious,  170, 184. 

INTERLINEATION  OF  CONTRACT,  lOa 
INTERPRETATION, 

of  contracts,  186. 

of  oouTeyanoes  of  personalty,  128. 

of  deeds,  12, 12& 

of  wills,  146-148, 186. 

of  wills  under  power  of  appointment,  160. 
INTESTATE, 

administration  of  property  of,  102-118.    (See  ADMnriSTSATiov.) 

succession  to  property  of,  12, 180-141.    {See  SuocsasiON.) 
INVALIDS,  domicil  of,  68. 
INVOLUNTARY  TRANSACTIONS,  situs  of,  17, 18. 

transfers  of  personalty  by  assignment  in  bankruptcy,  187-188. 
by  marriage,  81, 186. 
by  will,  70, 142-160.    (5es  Wills.) 


J. 

JOINT  CONTRACT,  situs  of,  167, 182. 
JOINTURE,  a  bar  to  wift's  marital  rights  147. 
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JUDGMENTS, 

1^  or  againgt  penonal  i^prMentatiTes,  effect  of,  eliewhere,  107. 
distinction  between,  in  rem  and  m  peraotnmt  86-86. 
exterritorial  effect  of,  86-90. 

alimony,  06. 

cottt,  96. 

CQstodj  of  children,  96. 

dlTorce,  87-M.    (Sm  Ditobob.) 

when  penal,  10, 86. 
form  of,  pertains  to  remedj,  206. 
interest  upon,  184. 
priorities  of  foreign,  8d 
statate  of  limitations  applicable  to«  86. 
upon  plea  of  statate  of  limitations  or  of  frands,  not  oonchuiTe,  210L 

JUDICIAL  SEPARATION,  effect  of,  upon  wife's  domicil,  62. 

JURISDICTION, 

in  adoption  cases,  86, 101. 

in  diroroe  cases,  87-94.    {See  Diyobob.) 

in  exoneration,  112. 

in  marshalling  of  assets,  110, 112. 

tfi  pereonam,  86-86. 

in  rem,  86-86. 

recital  of,  in  decree  of  dlroroe,  89. 

sitos  of  chattels  for  purpose  of,  14, 120. 

■Hqs  of  debto  for  purpose  of,  120, 121, 126. 


LAND.    {See  Immotables.) 

LAPSE,  of  bequest  or  derise,  147. 

LAPSE  OF  TIME,  effect  of,  upon  right  to  sue,  210.    (5ee  LiiciTATioirs.) 

LARCENY,  goods  stolen  in  one  State,  brought  into  another,  204. 

LEASEHOLDS,  immovable  properly,  18. 

LEGACY.    {See  Wills.) 
interest  upon,  118. 
interpretotion  of,  146-148, 160, 186. 
raliditj  of,  70, 143-144. 

LEGAL  TENDER,  what  is,  188. 

LEGATEE, 

capacity  to  be  a,  70, 144. 

right  of,  to  be  paid  by  ancillary  administrator,  118L 

LEGITIMACY, 

a  permanent  status,  97. 
beneficial  to  child,  98, 100. 
child  bom  iir  lawful  wedlock,  98. 
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LEGITIMACY, — continued. 

child  born  in  unlaw  (al  wedlock,  98. 
child  born  out  of  wedlock,  99-100. 

legitimated  by  intermarriage  of  parents,  99, 100. 

legitimated  otherwise  than  by  intermarriage,  100. 
Bubseqnent  legitimation,  entitles  child  to  inherit,  when,  12L 

effect  of,  upon  child*s  original  domicil,  88. 

effect  of,  upon  child's  constructive  domicil,  48. 

LEGITIMATION.    {See  Lboitimact.) 
LETTER,  situs  of  contract  by,  167-158. 
LEX  DOMICILII,  when  controlling, 
capacity  in  general,  70-73. 

for  business,  71. 

to  contract,  72, 171. 

to  make  a  will,  70, 144. 

to  marry,  73,  74. 
exemptions  of  property  from  attachment,  etc.,  209. 
interpretation  of  contracts,  186. 

interpretation  of  wills  of  land  and  personalty,  12, 145-146, 160. 
iuToluntary  transfers  of  personalty, 

assignments  in  bankruptcy,  187-138.    (See  Assiokksht.) 

marital  rights,  80-82,  186. 

succession,  139-141.     {See  SpocESSioir.) 

will,  142-150.    {See  Wills.) 
status  generally, 

adoption,  101.    (See  Adoption.) 

fiduciaries,  102-118.    {See  Fiduciarixs.) 

legitimacy,  97-100.     {See  Lkoitimact.) 

marriage,  79-94.     {See  Marriaob;  Ditobcx.) 

LEX  FORI,  when  controlling, 

administration  of  decedent's  assets,  102-118.    (See  Admikistratiok  ) 

adoption,  101.     {See  Adoption.) 

assignments  for  benefit  of  creditors,  138-186.     {See  AsgiONMSHT.) 

assignments  in  bankruptcy,  187-188.     {See  AaaioifiaafT.) 

chattel  mortgages,  182. 

contracts  executory,  6-10,  72,  74, 152. 

crimes,  203-204. 

distribution  of  decedent's  estate.  189-141.    {See  Succession.) 

divorce,  grounds  of,  84. 

executors,  powers  and  duties  of,  102-113.    {See  Administration.) 

executed  sales  of  chattels,  129. 

reservations  of  title,  130. 
guardian,  relation  of,  to  ward,  114-116.     {See  Gitardi^k.) 
legitimation,  97-100.    {See  Leoitimact.) 
marriage  contract,  78-76. 
marital  rights,  79-^2. 
Teceivers,  status  of,  117-119. 
xemedy,  206-211.    {See  Rrmedt.) 
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LEX  FORI,— eimetfiif«</. 

inbstitution  of,  for  proper  law,  (^14. 

contra  honoa  more§,  9. 

immoTables,  11-18. 

iiyufltice  to  people  of  fomm,  7-& 

policy  of  forum,  6. 
torti,  IH  196,  200. 
LEX  LOCI  CELEBRATIONIS,  wheo  controlUng; 
capacity  to  contract,  72,  171. 
capacity  to  marry,  7:^-74. 
formal  yalidity  of  contract,  172-174. 
formal  yalidity  of  marriage,  77. 
lubstantial  validity  of  contract,  168-170. 

▼alidity  of  conyeyancea  of  personalty,  128-lS6b  (Sw  Absiomkbht.) 

yalidity  of  marriage,  78. 
what  ia  the  locna  celebrationia  of  contracta,  167-168. 

LEX  LOCI  CONSIDERATIONIS,  when  contrdling, 
yalidity  of  contracta,  11, 128, 176-179. 
what  ia  locua  conaiderationia,  161-162. 

LEX  LOCI  CONTRACTUS,  when  controlling, 
executed  contracta, 

aaaignmenta  for  benefit  of  creditors,  188-186.    {See  Abbiohmbkt.} 

diattel  mortgages,  182. 

conyeyancea  of  chattels,  128. 

donationa  mortis  causa,  131. 

exemptiona  in  billa  of  lading,  169. 

ezemptiona  in  manrance  policiea,  170l 

marriftge,  73,  77-78. 

nuptial  aettlementa,  80-82. 

sales  of  chattels,  128. 

with  reaeryation  of  title,  190. 
Oiecntory  contracta,  168-191. 
locna  contractiia,  163-160L 

conflicting  riewa  aa  to,  163. 
true  yiew,  muat  be  analyzed,  164. 
locna  celebrationia,  167-168. 
locua  conaiderationia,  161-162. 
locua  aolutionia,  160-160. 
LEX  LOCI  DELICTI,  when  controlling. 

actiona  for  torta  generally,  196-202.    (See  Tohts.) 

actiona  for  death  by  wrongful  act,  108, 196, 199-202.    (See  Death.) 

Crimea,  2a3-204.     (See  Crimbs.) 

LEX  LOCI  REI  SniE.    (See  Lbz  Foki.) 

LEX  LOCI  SOLUTIONIS,  when  controlling, 
diacharge  of  contracta,  187-191. 
obligation  of  contracts,  180-186. 

yalidity  of  contracta,  whoae  performaoce  is  prohibited,  77, 176. 
what  is  locua  aolutionia,  169-160. 
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LICENSE,  effect  of  omiMion  of,  upon  marriage^  77« 

LIENS, 

of  foreign  Jadgmenta,  80. 

upon  chattelB,  128, 182,  205. 

upon  landi,  11-12,  111,  205. 
LIMITATIONS,  STATUTE  OF, 

actions  on  foreign  Jadgments,  86. 

actions  for  tortious  death,  202,  210. 

adverse  possession  of  chattels,  210. 

application  of^  generally,  210. 

effect  of  partial  payments,  210. 

effect  of  written  acknowledgment,  210. 

no  action  to  be  brought  after  lapse  of  time^  210. 

transaction  roid  by  prescription,  210. 

judgment  for  defendant,  upon  plea  of,  not  oonduslTe,  210l 
LIQUOR,  contracts  to  pay  for,  161, 176, 17a 
LOANS  OF  MONEY.    {See  Usuxr.) 
LOTTERY,  contracts  relating  to,  161, 176, 17& 
LUNATIC, 

domicU  of,  66.    (See  Doxioil.) 

domidl  of  wife  of,  49. 

M. 

MAINTENANCE, 

contracts  Toid  for,  168, 175, 176L    (See  CiuxFntTOUS  CosTRAOrt.) 
of  children,  parent's  duty  as  to,  88. 
of  wife,  95. 
MARITAL, 

powers  of  husband,  79. 
righto  in  Und,  12, 80. 

effect  of  covenant  to  surrender,  17i. 
righto  in  personalty,  81-82. 

in  absence  of  nuptial  agreement,  81* 
in  case  of  nuptial  agreement,  82. 
union  or  status,  79-94.    {See  Mabkzaob  ;  Ditoxob.) 
MARRIAGE, 

by  divorced  person  prohibited  to  remarry,  78^  74. 
contract  for,  77. 
contract  of,  77-78. 

effect  upon,  of  erasion  of  domiciliary  law,  9L 
of  consanguinity  and  affinity,  9,  78»  76b 
effect  of,  upon  infant's  domicil,  45. 
upon  woman's  domicil,  46-58. 
Talidity  of,  77-78. 

in  point  of  form,  77. 
in  point  of  substance,  78. 
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MABBUGE. — emUmmd. 
inoMtooot,  9,  76. 

legitimatioii  by,  97-lOa    {Sea  Lmitimaot.) 
miicegeiiAtioii,  7S. 
polygamous,  9,  76. 
•tatut  of,  79-96. 

aathority  of  husband  orer  wUb,  79. 

oommencenieiit  of,  79. 

dissolution  of,  84-96.    (See  Ditokcb.) 

groands  for,  gorerned  by  lex  fori,  84^ 
duality  of,  97. 
incidents  of,  8(V4S. 

maritU  rights,  80-82, 186. 
rights  and  dnities  of  parents  to  offlspring  o&  88. 
traasfer  of  personalty  by,  80-82, 186. 
will  reyoked  by,  149. 

MARRIBD  WOMAN, 

action  against,  206, 206. 

authority  of  hnsband  orer,  79. 

capacity  of,  to  be  a  trustee,  71. 

capacity  of,  to  contract,  72, 206. 

capacity  of,  to  make  a  will,  12,  70, 144, 160. 

capacity  of,  to  transfer  insurance  policy,  166. 

charge  upon  separate  estate  oi,  12,  206. 

debt  of,  when  discharged  by  payment  to,  or  release  by,  husband,  188. 

distributire  share  o^  in  husband's  personalty,  81, 139-141.    {Sm  800 
OBsaioir.) 

diToree  of,  84-86.    (Sm  ]>itow».) 

domieU  of.  28, 80, 46-6&    (5m  Doxioib.) 

dower  of,  12. 

Jointure  of,  147. 

marital  rights  of.  In  husband's  personalty,  81-82. 

marital  rights  of  husband  in  personalty  fd^  81-^ 

support  of  child  by,  88. 
MARRT, 

capadty  to,  78.    (See  Catacitt.) 

contract  to,  77. 

MARSHALLINO  OF  ASSETS  in  administratioo,  lia 
MASTER, 

domicil  of,  is  domicil  of  apprentloe,  87. 
liabUity  of, 

for  malidons  acti  of  serrants,  197. 
for  negligence  of  serrants,  196-197. 
for  torto  by  feUow-eenrants,  160, 197. 
risk  assumed  by  serraat,  when,  197. 
of  ship,  authority  of,  168. 

MATRIMONIAL  DOMICIL,  no  such  thtag  as,  81. 
MATRIMONY.    (5m  Mabsiagb.) 
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MBROEB,  of  contract  by  substitated  agreement,  189. 

MERTON,  STATUTE  OF.  12. 

MINISTER,  domicil  of  foreign,  20. 

MINORITY.    (5ee  IxFAMT.) 

MISCEGENATION,  7& 

MORTGAGE, 

of  chattels,  182. 
of  lands,  11-12. 

MORTMAIN,  STATUTES  OF,  not  rattrictiFe  of  tertamentaij  capaci^. 
70, 144. 

MOTHER.    (See  Child.) 

by  adoption,  status  of,  101.    {See  Adoftiov.) 
domicil  of  child,  wlien  that  of,  88, 89, 42. 
duality  of  relation  of  child  and,  97. 
duty  ol^  to  support  child,  88. 

MOVABLES, 

application  of  lex  delicti  to,  in  case  of  torts,  192,  196. 
application  of  lex  domicilii  to, 

assignments  in  bankruptcy,  137-188. 

guardian  and  ward,  114-110.    {See  GvjlMmaMs) 

marital  righto,  80-81. 

succession,  189-141.    {See  SncoMSiOW.) 

taxation,  123. 

wills,  142-160.    {See  Wilu.) 
application  of  lex  loci  contractus  to, 

absolute  conreyances  or  sales,  128. 

assignments  for  benefit  of  creditors,  ISSl 

assignmento  of  chose  in  action,  12^  188L 

chattel  mortgages,  182. 

donations  mortis  causa,  181. 

marriage  settlements,  82.* 

sales,  reserring  title,  180. 

▼endor's  lien  or  pririlege,  128. 
application  of  lex  situs  et  fori  to, 

absolute^  con  yeyanoes,  129. 

administration,  102-118.    {See  AoMnniTBATiOH.) 

assignmento  for  benefit  of  creditors,  1S4-18& 

assignmento  in  bankruptcy,  187-188. 

assignmento  of  chose  in  action,  122, 184-186^  187-188. 

chattel  mortgages,  182. 

guardian  and  ward,  114-116L    {See  Guasdlut.) 

Uens,  128, 182. 

marital  rights,  80-82. 

receiyers,  118-119. 

■ales,  resenring  HUe,  180l 

•accession,  189. 

Willi,  70, 144. 
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MOVABLES, — eominued. 
titUA  of,  119-126. 
chattels,  120. 
debU,  121-12&. 

for  porpoMS  of  administratioD,  124. 
for  purposes  of  assignmeDt,  122. 
for  purposes  of  attachment  and  garnishment,  12& 
for  purposes  of  taxation,  128. 
ships  upon  high  seas,  120, 196. 
MUNICIPAL  DOMICIL, 

distinguished  from  national,  119. 
is  existence  of,  essential  to  national  domidl  ?  24. 
MURDER,  204.    {See  Crimea.)  ^^--  >y        ^ 

N. 

NATIONAL  DOMICIL,  > 

distinguished  from  municipal,  19.  ^ 

is  existence  of  municipal  domidl  essential  to  ?  24. 
NATURE  OF  CONTRACT,  Uw  governing.  181,  206.  ^ 

NECESSARIES,  duty  of  parent  to  supply  infant  child  with,  83. 
NEGLIGENCE, 

committed  in  one  State,  injury  resulting  in  another,  196. 

comparative,  197. 

contributory,  197. 

death  in  one  State  resulting  from  injury  in  another,  106. 

presumption  of,  197. 

yalidity  of  contracts  exempting  ftom  liability  for,  169. 

NEGOTIABLE  INSTRUMENTS.    (5««  Indossbb  ;  Cortbaots.) 
accommodation  indorsers, 

liability  of,  182. 

situs  of  contract  of,  166. 
days  of  grace,  182. 
defenses  to,  182-188,  210,  211. 
interest  upon,  184. 

merger  of  prior  indebtedness  by  reoeipl  of,  189. 
notice  of  dishonor,  183. 
obligations  of  acceptor,  182. 

of  drawer,  183. 

of  indorser,  188^ 

of  maker,  182. 
operation  of  bill  or  check,  as  assignment  of  fbnd,  181. 
parol  explanation  of  indorser's  contract,  188,  206. 
pleas  in  actions  upon, 

by  acceptor  or  maker,  182,  210,  211. 

by  drawer  or  indorser,  188,  211. 
presentment,  188. 
protest,  188. 
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NEGOTIABLE  INSTRUMENTS,— conttniMl. 

purchaser  of,  for  Tmlne,  who  it,  182. 

ritiis  of,  121-125, 164-16& 

Talidity  of.    {See  GomiDBKATioir.) 
in  point  of  form,  178. 
NEGROES,  marriages  of  whites  and,  78. 
NON-RESIDENT, 

creditors.    {See  Ckbditou.) 

defendants, 

in  divorce  causes,  87-M.    {See  Ditobob.) 
in  prooeedings  in  peretmam,  8MMk 
in  prooeedings  in  rem,  85-80. 

transfer  of  personalty  o£    {See  Motablss.) 
NOTE.    (iSee  Nkootiabu  ImTBnMXiras;  Gohtbaotb.) 

interest  upon,  18i. 

merger  of  i»ior  indebtedness,  by  receipt  of,  1801 

situs  of,  168-166. 
NOTICE, 

carrier's  liabili^  as  insurer  qualified  by,  160. 

of  assignment  of  chose  in  action,  182,  211. 

of  dishonor  of  negotiable  paper,  188, 190i 
NUPTIAL  AGREEMENT, 

with  respect  to  chattels,  82. 

with  respect  to  land,  8a 

a 

OBLIGATION  OF  CONTRACT, 

criterion  to  distingi^h  remedy  from,  180, 206. 
natuie  of,  180. 
particular  contracts, 

acceptor's  contract^  182. 
contracts  touching  land,  186. 
contracts  to  pay  interest,  184.    {See  IXTMaan,) 
ooyenants  running  with  land,  186. 
drawer's  contract,  188. 
indorser's  contract,  188. 
maker's  contract,  182. 
OFFENSES,  208-201    {SeeCunm.) 

OFFER,  place  of  acceptance  of,  the  locus  celebrationis  of  oontraet^  128^  157 
ORDER  OF  PAYMENT.    (Sm  Pkiobitt.) 
ORDER  OF  PUBLICATION, 

how  hr  sufficient  hi  dirorce  causes,  89,  01-M. 
insufficient  for  proceedings  in  pereonan^t  85b 
sufficient  for  prooeedtaigs  in  rem,  85. 
ORIGIN, 

domicil  of,  81-M.    {See  Dovioiu) 
of  prirate  international  law,  1. 
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P. 

PABENT.    (See  Child.) 

PAROL  CONTRACTS,  raUdity  of,  178-174, 2ia 

PAROL  EVIDENCE, 

to  explain  indoner^s  contract,  183. 

to  explain  written  contract,  206. 
PARTIAL  PAYMENTS,  effect  of,  upon  ttatate  of  limitatioiis,  2ia 

PARTNERS, 

authority  of,  to  bind  Arm,  168. 

liability  of;  for  firm  debts,  181. 

sharing  in  profits  creates,  181. 

some  of  whom  residents,  lex  fori  substituted  for,  when,  8. 
in  case  of  discharge  in  bankruptcy,  191. 
PASSENGER,  liability  of  carrier  to,  for  agenf  a  assault,  197.  {See  Casbibb.  ) 

PATMENT, 

effect  of,  in  discharging  contract,  188. 
effect  of  partial,  upon  statute  of  limitations,  210. 
place  of,  the  locus  solutionis  of  bond  or  note,  168, 164. 
of  drawer^s  or  indorser's  contract,  165. 
PENAL  DAMAGES  FOR  TORTS,  distinguished  firom  puniare,  10, 198. 
PENAL  LAWS,  not  enforceable,  10,  74, 194. 
PENALTY,  effect  of  foreign  Judgment  for,  10,  86. 
PERFORMANCE  OF  CONTRACT, 
as  discharge,  188. 
effect  of  tender  of,  188. 

law  of  place  of,  controls  contract,  when,  154-166, 175, 180-191. 
discharge  of  contract,  187-191. 
obligation  of  contract,  180-186. 
ralidity  of  contract,  175. 
pUu»  of,  159^160, 168-166. 
prohibited,  175. 

PERPETUITIES,  testamentary  dispositions  creaUng,  12,  70, 144. 
PERSONAL  REPRESENTATFV^E,  102-lia    (5ee  ADXUCiBTBATioir.) 
PERSONALTY,    (^ee  Motablbs.) 

PERSONS, 

capacities  of,  70-75.    (^ee  Cafaoitt.) 
situs  of,  18-66. 

actual,  18. 

legal,  or  domicil,  19-66.    (5ee  Dokxoil.) 
sUtus  of,  68-96.    (5ee  Status.) 

PLEADING, 

goremed  by  lex  fori,  207. 
of  foreign  laws,  212. 

POLICY  OF  FORUM,  lex  fori  sabstitoted  for  proper  law,  because  of;  & 
(JSee  Lbx  Fobi.) 
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POLICY  OF  INSURANCE.    {See  Insdsamgb  Cokteacts.) 

POLYGAMOUS  MARRIAGES,  74,  76. 

POST-NUPTIAL  SETTLEMENTS,  80-82. 

POWER  OF  APPOINTMENT,  wUIs  under,  IGa 

PRECEDENTS,  ralue  of,  16. 

PREFERENCE  OF  CREDITORS,  in  aMignmento,  186. 

PRESCRIPTION,  transactions  yoid  by,  210.    {See  LmiTATioirg.)  - 

PRESENCE, 

essential  to  doniicil  of  choice,  69-60. 
eridence  of  domicil,  when,  64. 

PRESENTMENT,  of  negotiable  paper,  188. 
PRESUMPTIONS, 

as  to  domicil,  64. 

as  to  existence  of  common  law  in  another  State,  214. 

as  to  foreign  laws  in  general,  214. 

as  to  negligence,  197. 

as  to  place  of  performance  of  contract,  169-160, 168-166. 
PRETERMITTED  CHILD,  wiU  revoked  by  birth  of,  when,  149. 
PRINCIPAL  AND  AGENT.    {See  Aobnt  ;  Mxstbr.) 
PRINCIPAL  AND  INTEREST.    {SeelwnmMT,) 
PRINCIPAL  AND  SUftETT.    (S«  SnuTns.) 
PRIORITY, 

of  debts,  in  administration,  110. 

of  foreign  judgments,  86. 

PRIVATE  INTERNATIONAL  LAW,  distfaignished  from  pnbUc,  2. 
PROBATE,  decree  of,  in  rem,  86. 

PROCESS, 

actual  serrioe  of,  required  in  proceedings  in  penonam,  86-86. 

constructive  senrice  of,  sufficient  for  proceedings  in  rem,  86-86. 

of  arrest  in  civil  cases,  207. 

of  law  in  Judicial  proceedings,  86-86. 

to  commence  an  action,  207. 
PROMISE.    {See  Cokthacts.) 

of  marriage,  77. 
PROMISSORY  NOTE.    {See  Nbootiabui  Ivstbumbhts.) 

interest  upon,  184. 

merger  of  prior  debt  In,  189. 

situs  of,  163-166. 
PROOF.    {See  Evidbngb.) 
PROPER  LAW, 

meaning  of  term,  6. 

what  Is  the  "  proper  law  "  goreming, 

administration,  102-118.    {See  ApMiiriSTBATiON.) 
adoption,  101.    (See  Ai>option.) 

assignments  for  benefit  of  creditors,  188.    {See  AssiairxBirT.) 
assignments  hi  bankruptcy,  137-188.    {See  AMiomcBirT.) 
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PROPER  LAW,  — conftmicc/. 

what  is  the  ''  proper  law  "  goyerning, 
aseignments  of  chote  in  action,  122. 
capacity,  70-76. 

for  business  generally,  71. 
to  contract,  72. 
to  make  a  will,  70,  144. 

to  make  a  will  under  power  of  appointment,  160l 
to  marry,  78-76. 
contracts,  executory.    {See  Contracts.) 

discharge  of,  187-191.    {See  Dischabos.) 
interpreUtion  of,  128, 186. 
obligation  of,  180-186.    {See  Oblioatiow.) 
raUdity  of,  167-179. 

void  in  the  consideration,  176-179.    {See  CoirsiDnuTiOR.) 
Toid  in  the  making,  168-174. 
capacity,  72,  171. 
entry  into  prohibited,  168. 
exemptions  in  bills  of  lading,  169. 
exemptions  in  insurance  policies,  170i 
formal  raUdity,  171-174. 
sumped,  172. 
statute  of  frauds,  178-174. 
Toid  in  the  performance,  175. 

cbampertous  contracts,  168^  176^  176b 
in  restraint  of  trade,  176. 
promise  of  marriage,  77. 
coDTeyances  of  land,  11-12. 
conreyances  of  personalty,  128. 
crimes,  208-204. 
curtesy,  12,  80. 
descent,  of  land,  12. 
dcTise  of  land,  12, 145-148, 150. 
•dirorce,  87-94.    {See  Ditobcs.) 
donations  mortis  oatwo,  131. 
dower,  12,  80. 

guardian  and  ward,  114-116.    {See  Guabdiax.) 
legacies,  70, 142-160.    {See  Wills.) 
legitimacy,  07-100.    {See  LEOiTncAOr.) 
legitimation,  98-100.    {See  Lboitimact.) 
marital  rights,  80-82. 

marriage  contract,  7S-78.    {See  BCabbiaob.) 
marriage  status,  79-96.    {See  Mabbiaob.) 
mortgages,  11-12,  1S2. 
nuptial  contracts,  80-82. 
reeeiTers,  117-119. 
remedies,  205-21 1 .    {See  Rbmxdt.) 
sales  of  chattels,  12a 
reserring  title,  180. 
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what  k  the  "  proper  law  "  gorenhig, 
BtatvM.    (See  Status.) 
•uocession,  189-141.    {See  Suoosssioir.) 
taxation  of  personaltj,  12ft. 
torts,  102-202.    {See  Tortb.) 
wills,  12, 142-160.    (See  Wills.) 
PROTEST,  of  negotiable  paper,  188, 190. 

PUBLIC  INTERNATIONAL  LAW,  dUtingaishedfrom  prirate^S. 
PUBLICATION,  ORDER  OP, 

how  far  sufficient  in  dlTorce  causes,  89,  91-94. 
insafflcient  for  proceedings  in  pereonam,  86-86. 
sufficient  for  proceedings  tii  rem,  86-86. 
PUNTTI VB  DAMAGES,  distingnlshed  from  penal  damages,  19& 

Q. 

QUANTUM  MERUIT,  liabiUtj  upon,  161, 16a 

QUASI-CONTRACTS,  10, 161, 16a 

QUASI  IN  REM,  diroice  a  proceeding,  87, 01. 


E- 

RATE  OF  EXCHANGE,  186. 
RATE  OF  INTEREST.    {See  Ixtbbbst.) 
RATIFICATION,  of  agent's  contract,  16a 
REAL  PROPERTY.    (5m  Imkotablbs.) 

RECEIVERS, 

status  of,  117-lia 
suits  by  and  against^  118. 
title  of,  to  personalty  elsewhere,  16, 117. 
RECITAL  OF  JURISDICTION,  in  foreign  decree  of  diroroe,  89.- 
RECORDATION,  of  transfers  of  personal^,  129-186. 
RECOUPMENT,  211. 
REFUGEES,  domicU  of,  67. 
RELEASE, 

discharge  of  contract  by,  189. 
by  husband,  as  discharge  of  debt  to  wife,  188. 
of  marital  rights  in  land,  174. 
RELIGIOUS  RITES,  effect  of  omission  of,  upon  marriage,  77. 
REMEDT, 

action,  form  of,  206. 
against  infant,  206. 
against  married  woman,  206^  206. 
assumpsit  upon  sealed  contract,  206. 
by  assignee  of  chose  in  action,  206. 
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SEMBDT, —cofitifitierf. 
acftioiit  fonn  of » 

corenant  apon  nntealed  oontnci,  dO& 

partlet  to,  206-206. 
criterioD  to  distinguith  obligation  from,  180,  S0& 
damages,  elomenti  entering  into  estimate  o(  2O0L 
endenoe,  206i.    (See  EriDnvcB.) 
exemption  laws^  200.    {See  Exmuniom.) 
pleadings,  207. 
practice,  roles  of,  207. 
presumptions  of  law,  208. 

if  conclosiye,  matter  of  substance,  206L 

If  prima  facU,  matter  of  eyldence,  206L 
process,  207.    {See  Pboobss.) 

of  arrest,  207. 
seiK>ff,  211. 
situs  of,  206-ill. 
special  sututory,  10,  206. 
statute  of  frauds,  172-174, 2ia 
statute  bf  limitations,  210.    {See  LmiTATioira.) 

adrerse  possession  of  chattels,  210. 

claim  Toid  by  prescription,  210. 

no  action  to  be  brought,  210. 

BEPOBTS  OF  ADJUDGED  CASES,  as  eTidence  of  foieign  laws,  2ia 
RESERVATION  OF  TITLE,  sale  of  chattels,  wiOi,  ISO. 

RESIDENCE, 

as  eTidence  of  domiefl,  64. 

confounded  with  domicil,  20, 21. 

Identtcal  with  domidl  in  United  States,  21. 

distinguished  from  domicll  generally,  20. 

double,  effect  of,  upon  domicll,  64. 

effect  of,  upon  rights  of  creditors.    (See  GuDZTOBi.) 

not  essential  to  domicil  of  choice,  00. 

suits  against  defendants  with,  elsewhere,  86-M. 
RESTRAINT  OF  TRADE,  contracts  In,  176. 
REVENUE  LAWSk  no  exterritorial  force  glTen  to,  9^  171 
REVOCATION  OF  WILLS,  149. 

S. 

SALES, 

of  land,  11-12,  72, 174, 186.    (See  Imxotabus.) 
of  personalty,  128-180. 

as  between  the  parties,  128. 

as  to  third  persons,  120. 

executory.    (See  ComAOTt.) 

warranty  implied  in,  181. 

with  reserration  of  title,  180. 


670  INDEX. 

ptefereBooi  an  U>  Baetfcm.] 

8CIBNTER,  proof  of,  in  action  for  tort,  195, 197. 
SCROLL,  M  a  teal,  20& 

SEAL, 

action  upon  contract  under,  206. 

consideration  imported  by,  161, 177, 907. 

release  of  contract  under,  189. 

scroll,  at  a,  206. 

what  it  a,  206. 
SEPARATE  ESTATE,  charge  upon  wife's,  12,  206. 
Reparation,  effect  of  judicial,  upon  wife't  domidl,  68. 
SERVICES,  implied  contract  to  pay  for,  161, 168. 
SET-OFF, 

effect  of,  at  a  defente,  211. 

Talidity  of  counterclaim,  211. 

SETTLEMENTS,  effect  of  marriage,  80,  82. 

SHAREHOLDERS  OF  CORPORATIONS,  liabiUt^  <<  IQL 

SHIP  UPON  HIGH  SEAS, 
collition,  196. 
conyeyance  of,  129. 
master,  authority  of,  168. 
titut  of,  120. 
torts  upon,  196. 

SICK  PERSONS,  domidl  of,  66. 

SITUS.    {See  Propor  Law.) 

basis  of  priyate  international  law,  4. 

law  of,  identical  with  lex  fori.    {See  Lbx  FoBl.) 

of  contracts.    ( See  Coxtracts. ) 

of  corporations,  67. 

of  crimes,  203-204.    {See  Crimrs.) 

of  debU,  121-126. 

for  purpose  of  administration.    {See  AimmsTRATioir.) 

for  purpose  of  assignment,  122. 

for  purpose  of  attachment  and  garnishment,  126. 

for  purpote  of  taxation,  126. 
of  land,  11-13.     (^See  Immovablcb.) 
of  marriaire  contract,  73-78.     (See  Marriagr.) 
of  negotiable  paper,  121-126, 164-165, 182-188. 
of  personalty,  14-16, 119-126.    {S^e  Movablrs.) 
of  persons,  17-18, 19-46. 

actual,  18. 

legal,  or  domlcil,  19-66.    {See  Domicil.) 
of  remedy,  206-211.    {See  Rbmrdt.) 
of  status,  68-118. 

administrators,  102-118.    {See  Adkivibtratiov.) 

adoption,  101. 

assignee  for  benefit  of  creditort,  183-186. 

attignee  in  bankruptcy,  187-188. 
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SITUS,  — cofi<mti6d 
of  status, 

capAclty,  09-75.    {See  Capacity.) 

ezecators,  102-118.    {See  Admihistratiok.) 

guardiant,  114-116.    {See  Qiiasdiah.) 

legitimacy,  97-100.    {See  Lboitim act.) 

marriage,  76-96.    {See  Marriagb  ;  Ditoros.) 

receivers,  117-118. 
of  succession,  12, 189-141.    {See  Sucobssior.) 
of  torto,  192-202.    ( See  Torts.) 
of  wiUs,  12, 142-160.    {See  Wills.) 

SLAVERT,  contracts  relating  to,  9, 177, 178. 

SLAVES,  regarded  as  immorables,  when,  18. 

SLEEPING-CAR  COMPANY,  a  oanrier,  197. 

SOLEMNITIES, 

of  marriage,  77, 172. 

of  other  contracts,  172-174. 
STAMP  LAWS,  effect  of,  upon  contracts,  172. 

STATUS. 

change  of  person's  situs  does  not  usually  tdkct  his,  16. 

except  in  cases  of  local  and  temporary,  96, 114-118. 
definition  of,  68. 
law  goYerning,  68-118. 
adoption,  101. 

capadty,  09-76.    {See  Capacitt.) 
fiduciaries.  102-118. 

administrators.  102-113.    {See  Admiitistratior.) 
assignees  for  henefit  of  creditors,  138-186. 
assignees  in  bankruptcy,  187-138. 
executors,  102-118.    {See  Admiribtratioh.) 
guardians,  114-116.    {See  Guardiar.) 
receivers,  117-118. 
legitimacy,  97-100.    {See  Lboitim  act.) 
marriage,  73-96.    {See  Marriage  ;  Diyorob.) 

STATUTES, 

of  frauds,  173-174,210. 

of  limitations,  210.    {See  Limitatiors.) 

presumptions  as  to  foreign,  214. 

proof  of  foreign,  218. 

special  remedies  by  foreign,  10. 

STOCK,  situs  of,  121-126.    {See  Dbbts.) 
STOCKHOLDERS  OF  CORPORATION,  liabiUUes  of,  la 

STUDENTS, 
domicil  of,  20. 
right  of,  to  Yote,  90. 

SUBSTITUTED  PROCESS, 

how  fiir  sufficient  in  diYoroe  causes,  89, 91-94. 
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SUBSTITUTED  PROCESS,— contmiMd. 

ioflufficient  for  prooeedingt  in  penonam,  86-861 
raflicient  for  proceediDgt  in  rsm,  86-80. 

SUCCESSION.    {See  Adminibtratioh.) 
to  land,  12. 
to  penonaltj,  189-141. 

capacity  of  diatribateet  to  Uk;  140L 
baatarda,  140. 
cfaildien  by  adoption,  12. 
oollaterala  of  half-blood,  140. 
legitimated  child,  12. 
diatributeea,  who  are,  140. 

aharea  of,  140. 
titlea  of  admioiatrator  and  diatribatee  eontraated,  189. 
SUIT.    {See  Aotioh.) 
SUBiMONS.    {See  Proob88.) 

SUNDAY, 

contracts,  not  contra  bonoe  moree,  9. 
validity  of  contracta  made  on,  168. 
ralidity  of  contracta  to  be  performed  on,  176i 

SUPPORT, 

of  child,  duty  of  parento  aa  to,  88. 
of  wife,  duty  of  huaband  aa  to,  79^  9& 

SURETIES, 

dlacharge  of,  181, 190. 
married  women  aa,  72. 
obUgation  of  joint,  181, 182. 


T. 

TAXATION, 

aa  eridence  of  domicil,  64. 

aitoa  of  chattels  for  pnrpoae  of,  128. 

aitua  of  debta  for  purpoae  of,  128. 

TELEGRAM,  aftua  of  contract  by,  167. 

TELEGRAPH  COMPANY,  exemption  of,  ftook  lUbiUty  for  mistakea,  109 

TENDER  OF  PERFORMANCE,  effect  of,  18& 

TERMS  FOR  YEARS,  immoTable  property,  18. 

TESTAMENTARY  DISPOSITIONS.    (5ee  Wills.) 

TESTAMENTARY  GUARDIAN,  right  of,  to  change  ward's  domidl,  40-4L 
{See  GuABOiAV.) 

TORTS, 

actions  for,  local  or  tranaitory,  192. 

common  law  or  atatntory,  198. 

damagea  for,  compenaatory,  penal  or  pnnitiTe^  198. 
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TOBTS, — miimtied. 

deftth  bj  wroogftU  act^  190-208. 

conditiont  of  action  for,  detonniiied  by  ]«z  deUctl»  208L 

damaget,  limit  of,  902. 

injury  in  one  State,  death  in  another,  126. 

Itmitationa,  period  of,  202, 210. 

proper  plaintifl^  108, 201. 
feUow-eerrantt,  197. 
lex  loci  delicti  control!,  196-197. 

exceptions  to  operation  of  lex  delicti,  191 
liabiUty  of  carrien,  196, 199-202. 

of  carrier  of  paaaengen  for  malidotti  act  of  fenrant^  197* 
negligence, 

oomparatiTe,  197. 

contributory,  197. 

in  one  State,  injury  in  another,  19& 

pretumed,  when,  197. 
pieramptioni  as  to  lex  ddicti,  198. 
risk,  assumption  of,  197. 
situs  of,  196. 

by  agents,  196. 

by  animals,  106. 

committed  on  high  seas,  19& 

to  personalQr,  19& 

to  real  property,  196. 
TBADB,  contracts  in  restraint  of,  176. 
TBANSFBBS  OF  PBOFEBTT.    (5m  Asnonmnt.) 
TBBSPAS&    (See  Tobts.) 
TBUSTBB.    [See  Fiduoia^biss.) 

capacity  ojf  married  woman  to  be  a»  7L 

in  bankruptcy,  188-189. 

in  deeds  ti  assignment^  188-186. 

TBU8T8, 

by  implication,  80. 
charitable,  70, 144. 
in  wUls,  70, 144, 148. 
precatory,  148. 

U. 
USUBT,  eiEset  of,  upon  oontraets,  170. 


V, 

VALIDITT, 

of  assignments  of  property,  11-12, 122, 127-188.    (See  AtsiammiTS.) 
of  contracts  executory,  72,  77, 168-179.    {See  CoarmAon.) 
of  foreign  diroioe,  87-94     (See  Ditobob.) 
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VALIDITY, — continued, 

of  foreign  jadgmeDto  and  decrees,  SS'-SG,  96-M    (See  JiTi>aMxtfTB.y 

of  marriage,  7^78.    {See  Makkiaqb.) 

of  nuptial  agreements,  80-82. 

of  wills,  12, 142-160.    (See  Willb.) 

VENDOR, 

lien  of,  upon  sale  of  chattels,  128. 
reservation  of  title  in,  180. 
warranty  of  title  by,  181. 

VE8SEL.    {See  Ship.) 

VIS  MAJOR,  contract  discharged  by.  18L 

VOLUNTARY  ASSIGNMENTS,  and  traoafen  of  proper^,  12, 120-13& 
(See  AssiONMaHT.) 

VOTE, 

right  to,  as  evidence  of  domiell,  9L 
student's  right  to,  20. 


WAGERING  CONTRACTS,  yalidity  oi,  161, 176^  17& 
WAGES,  EXEMPTION  OF,  upon  gamishmeiit^  126^  20a 
WARD.    (See  Guardiah.) 
WARRANTY, 

covenants  of,  in  oonyeyances  of  land,  18& 

implied,  in  sale  of  chattels,  181. 

WIDOW, 

.  distributive  share  of;  in  persooaUy  of  hatband,  81. 
domicil  of,  62. 
dower  of,  12,  80. 

Jointure,  as  a  bar  to  dower  of,  147. 
WIFE.    {See  Mabbikd  Womah.) 
WILLS, 

of  land,  12, 146, 160. 

capacity  to  make,  12. 

capacity  to  take  under,  12. 

interpretation  of,  12, 146, 160l 

trosto  in,  12.    (See  Trusts.) 

validity  of,  12. 
of  land  and  personalty,  142. 
of  personalty,  70,  142-160. 

accnmalations,  70, 144. 

capacity  of  legatee,  70, 144. 

capacity  to  make,  70, 144. 

formal  validity  of,  148. 

interest  on  legacies,  118. 
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WILLS, — continued. 
ckf  personalty, 

interpretatioii  of,  14&-148, 160, 186. 

domicil  of  teitator  changed  after  execution  of,  148, 186. 

election,  146, 147. 

hotchpot,  146. 

jointure,  as  a  bar  to  dower,  147. 

lapse,  147. 
perpetuities,  70, 144. 
rsTocation  of,  149. 

birth  of  pretermitted  child,  140. 

burning,  tearing,  etc.,  149. 

subsequent  marriage,  149. 

subsequent  remoral  to  a  8tate  whose  law  InTalidates,  70, 14^ 
144. 

subsequent  will,  140. 
statutes  of  mortmain,  70, 144. 
substantial  TsUdity  of,  70, 144. 
under  powers  of  appointment,  160. 
capacity  to  make,  160. 
formal  ralidity  of,  160. 
interpretation  of,  160. 
substantial  yalidity  of,  160. 

WITNESSES, 

competency  of,  determined  by  lex  fori,  208. 

oonricted  of  offense  abroad,  competency  of,  10. 
WBTTING,  contracU  required  to  be  in,  178-174, 2ia 


r 


STAMFOJU)  bi\  y 


0 


••    •  .  ». 


nAMRVMCe 


KS(Tru» 


3  6105  044  407  653 


